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Commission and Multi-purpose River 
Valley Projects. [Placed in the 
Library, see S-114/53.] 

THE CENTRAL, SILK BOARD 
(AMENDMENT) BILL, 1952—conti-

nued. 

MR. CHAIRMAN: We will resume 
consideration of the Central Silk 
Board (Amendment) Bill.  

certain people or hold them responsi-
ble for not obeying a law that in the 
eye of the law never existed. It is 
on that ground that my friend Mr. 
Naidu raised his objection. On a legal 
morality or a morality which is com-
monly accepted by lawyers and legis-
lators as a correct one we should not 
enact retrospective legislation. It was 
not offered in a spirit of picking holes. 
It was really a guiding principle which 
we should not - lose sight of in enact-
ing legislation. 

SHRI K. S. HEGDE (Madras): I 
have very great pleasure, Sir, in sup-
porting the objection raised by my 
friend Mr. Rajagopal Naidu yesterday 
as regards the validity of Clause 12 
of the Bill. The objection was ad-
vanced on two grounds—firstly, that 
the clause in question is constitu-
tionally had and legally improper. So 
far as the legal propriety is concerned, 
it is more on convention rather than 
based on law. It is a healthy princi-
ple that in all democratic countries 
the rule of law is held to be the most 
fundamental concomitant of demo-
cracy. In fact, there can be no demo-
cracy without having the rule of law. 
All civilised countries have accepted 
as one of the canons of law that as 
far as possible no retrospective legis-
lation will be enacted except in times 
of stress and emergency. In fact, in 
a country like England where the 
Parliament is both a constitutional 
body and a legislative body, where 
they can enact any legislation—as 
Lord Bryce has said, they can do any-
thing excepting making a man a woman 
or a woman a man—even there it is 
an accepted practice, almost a canon 
of jurisprudence, that they will not 
ordinarily enact a retrospective piece 
of legislation In fact, it would he 
very rare in the history of English 
law that retrospective legislations 
have been enacted, and more so when 
we come to criminal law. For, it is 
based on the fundamental principle 
that a man is expected to obey the 
law that is existing at the time and 
not a law which should have existed 
at the time when it really did not 
exist. Today we are trying to punish 

Now, Sir, a more important and a 
more fundamental objection is that 
the section may be constitutionally in-
valid. This section is a compendious 
one mixing several ideas and several 
requirements. I submit that in so far 
as it operates to validate offences or 
validate convictions or to sustain 
criminal proceedings which are pend-
ing, it is opposed to article 20 of the 
Constitution. In article 20 of the 
Indian Constitution it is laid down 
that "no person shall be convicted of 
any offence except for violation of a 
law in force at the time of the com-
mission of the act charged as an 
offence, nor be subjected to a penalty 
greater than that which might have 
been inflicted under the law in force 
at the time of the commission of the 
offence." Now, in order to support our 
contention it is necessary to know the 
history of this piece of legislation. 
This was originally enacted in 1946 
when we did not have the limitations 
that are placed by the Indian Con-
stitution in 1950, when the subject-
matter of this legislation was a" -Cen-
tral subject. The Central legislature' 
had passed the legislation in question 
and it was certainly a valid law until 
26th January 1950, but on the passing 
of the Constitution the subject-matter 
of this piece of legislation—so far as 
the control of the silk industry is -
concerned—became a provincial sub-
iect under item 52 of the Seventh-
Schedule to the Indian Constitution. 

SHRT RAJAGOPAL NAIDTJ (Mad- 

ras): Item 24. 
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SHRI K. S. HEGDE: I am sorry, it 
is item 24. Now, if the Centre wanted 
to legislate on that matter, a declara-
tion as now contemplated under sub-
section (2) of section 3 is absolutely 
necessary and such a declaration was 
not there on 28th January 1950 or 
thereafter up till this date. So that 
'piece of legislation conflicted with 
article 13 of the Indian Constitution, 
because it was not one of those which 
were adapted as required by the Con-
stitution and as such the law might 
be taken to have lapsed on 26th 
January 1950. Ever since that date 
this Act is not in existence—this Act 
.of 1948. Today the Government is 
trying to resurrect that Act. It is 
trying to amend an Act Which is no 
more legally existing. Such is the 
legal position so far as this amend-
ment is concerned. 

Now, if you pass that legislation, 
what is the effect? A number of per-
sons might have been convicted under 
the old Act. Cases might be pending 
in courts of law now; pending in the 
trial court, or pending in appeal. In 
,so far as those case.-; that have al-
-ready ended either in conviction or in 
.acquittal, there will be no difficulty, 
because a court of law can decide 
either rightly or wrongly and its de-
cision is final. Even if it has decided 
a case wrongly, its decision is final. 
In fact, Sir, it is said that it is only 
the lawyers that are required to know 
the law and not the judges. While 
even a layman is presumed to know 
the law, a judge is not. I am not 
speaking in a belittling spirit, but it 
is a maxim which is necessary for 
the proper application of the law. 
The judge is not presumed to know 
the law. Let me not be misunder-
stood as saying that the judge does 
not know the law. It is not that. Pro-
bably he is one of those who knows it 
best But the point is, if a judge has 
wrongly convicted a man, that' judg-
ment is correct in the eye of the law. 
Those cases apart, there are likely to 
be a large number of cases which are 

-now pending in the courts of law,  

which might be either before a magis-
trate or before an appellate judge or-
before a High Court or before the 
Supreme Court. What this clause tries 
to validate is those proceedings that 
are pending or those convictions which 
have been recorded by one of the 
lower courts. Now if you try to vali-
date that law, you are convicting a 
man under a law which did not exist 
at the time when he was prosecuted 
or when he was tried. Possibly I 
expect that my friend, the Law Minis-
ter, would tell the House "No, no; that 
law was valid law. The 1948 Act did 
exist up till today—probably will exist 
even tomorrow." Then I am just 
asking with all humility: Why bring 
in this piece of legislation at all? You 
are not doing anything important. 
You are not introducing any funda-
mental changes in that. You are not 
trying to amend the 1948 Act—nothing 
more, nothing less, barring a few 
tinkerings here and there. I am put-
ting a question to you with all sinceri-
ty and that is this. What is the 
purpose of this clause 12 at all? If 
the law existing in 1948 is a valid 
law, then this is superfluous. Sup-
posing somebody has done something 
wrong in the eyes of the law; now if 
your contention is that that law is 
a valid law, there is no question of 
indemnity that arises at all. If you 
are going to validate an illegal con-
viction, it is not only opposed to law 
but it is opposed to the Constitution. 
To that extent I humbly implore the 
Government to see that we do not 
enact a law which contravenes the 
fundamental law of the land. There 
is already in the atmosphere a feeling 
of resistance against law. We should 
not be the breakers of law. We should 
not set an example to the country by 
breaking the laws ourselves. For 
God's sake, do not enact a legislation 
which comes into conflict with the 
Constitution of the land. Now in a 
country where we have a written 
Constitution and where the duties of 
the Legislatures are limited by the 
limitations placed by the Constitutions, 
one has got to be very chary. The 

guardians of the law will always have 
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to watch whether our executive ac-
tions and our legislative measures 
come into conflict with the Constitu-
tion. However careful we might be, 
yet we may commit slip here or there, 
but that is no reason to voluntarily 
make mistakes with blind eyes, with 
closed eyes, and then say "Let us 
wait for the result." Somebody out-
side, whom we cannot question, has 
told the Government that this is a 
good law. That is no argument. I 
am unable to accept that argument. 
It is for the Law Minister to advise 
this House and to convince this House 
that this provision does not come into 
conflict with article 20 of the Consti-
tution. Sir, I request the Government 
to reconsider that position so far as 
certain portions of clause 12 are con-
cerned and so far as it relates to acts, 
proceedings or sentences done, taken 
or passed under the principal Act. If 
the sentences are still pending in an 
appellate court, then it comes within 
the ambit of article 20 of the Indian 
Constitution. The hon. Minister for 
Commerce is a well-known lawyer, a 
lecturer in law, and probably if he 
applies his mind to this aspect of the 
question, it would be far better and 
it would be helpful to this House. 

Sum J. R. KAPOOR (Uttar Pra-
desh): Mr. Chairman, my hon. friend 
Mr. Naidu and also my hon. friend 
Mr. Hegde have raised a constitution-
al objection with regard to the reten-
tion of clause 12 in this Bill. 

SHRI RA.GOPAL NAIDU: Not 
the entire clause. 

SHRI J. R. KAPOOR: Well, partly. 
I stand corrected. They are trying, 
it seems to me, Sir, to beat a dead 
horse and that too with an old and 
discarded stick, because this point 
has been raised, if I remember aright, 
on one or two previous occasions and 
the whole thing has been disposed of. 
Previously too this House was not 
convinced that there was any force in 
the contention which has once again 
oeen raised by our hon. friend Mr. 
Naidu. 

fit C, S 

SHRI K. S. HEGDE: To be accurate 
here, Sir, it was at the time of -he 
Delhi Transport Authority Bill when 
this question was mooted and the hon. 
Minister for Railways gave us the as-
surance that the pending cases would 
be withdrawn so that there would of 
no difficulty in the matter. 

SHRI J. R. KAPOOR: Exactly, Sir. 
The point was raised not so much 
when the Delhi Transport Authority 
Bill was under consideration but it 
was more particularly and specifically 
raised when another Bill, the Power 
Alcohol Bill, as has been pointed out 
by Mr. Naidu, was under discussion. 
This point had been thoroughly thrash-
ed out. The same arguments were 
raised then as have been advanced 
today and after a thorough discussion 
of the whole question the House had 
come to the conclusion that there was 
neither anything unconstitutional nor 
anything legally improper in enacting 
a provision very much similar to the 
one which we have in clause 12 of this 
Bill. Reliance has been placed, Sir, 
oh article 20 of the Constitution. Cer-
tainly, it should be the bounden duty 
of every one of us to see that no pro-
vision of the Constitution, particularly 
ohe which finds a place in the Chapter 
oh Fundamental Rights, is violated in 
the  slightest measure. We should 
ever be vigilant so far as that is con-
crned. But we have to see whether 
article 20 of the Constitution is being 
violated even in the slightest measure. 
My submission is, Sir, that certainly 
it is not being violated. All that arti-
cle 20 lays down, and rightly too, is 
that nobody should be convicted for 
any act which was not an offence 
Wider any law at the time when the 
aQt was committed. Now the ques-
tion is  

Snai K. S. HEGDE: . Provision of 
ally  law in force. 

SHRI J. R. KAPOOR: Exactly. Now 
the question is whether under clause 
1f2 of this Bill we are, in the slightest 
Measure, doing anything which con-
travenes this provision. The question 
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[Shri J. R. Kapoor.] 
is, Sir, whether there was any law 
in force prior to the date when this 
Bill becomes an Act. Certainly there 
was a law in force. But the conten-
tion is that that law which was in 
force was not a valid law. Even that 
is not really the contention. What 
they submit, what they urge, is that 
perhaps somebody thinks it may not 
have been a valid law and therefore 
that law, not being a valid law accord-
ing to an imaginary doubt, was not a 
law in force. My submission is, Sir, that 
there is a great deal of difference 
between there being no law in force 
at all and there being a law in force 
which somebody may question. But 
even in fact nobody has questioned it. 
It is not even certain today, Sir, that 
the law which was in force was not 
a valid one. Nobody had questioned 
it so far. Even now, my hon. friends 
on the right and the left, who have 
already had their say on this subject, 
say definitely and categorically that 
that law was not a valid law. For the 
mere reason that the Government, as 
a measure of abundant precaution, 
have now considered it necessary to 
introduce clause 12 in this Bill, they 
urge that if possible it was not a 
valid law, then no indemnity should 
be granted firstly, and secondly, that 
if any proceedings are still pending 
in a court of law under the provisions 
of that law, they should not be validat-
ed. My submission is that the dis-
tinction is so very obvious between 
there being no law in force and there 
being a law in force which somebody 
perhaps might question. So in view 
of this distinction, Sir, I submit that 
there is no force in the contention of 
my hon. friend. 

SBRI K. S. HEGDE: Sir, to my 
friend I would be obliged if he can 
enlighten us on this point. Is there 
any distinction between an invalid 
law and no law? 

SR RI J. R. KAPOOR: Well, certain-
ly there is a great deal of difference. 
The difference is this: If a person  

breaks a law which is invalid, he runs 
the risk of being convicted if it is 
held by a court of law that he has 
violated a valid law. He commits an 
act deliberately, knowingly. But if 
there is no law at all, then whatever 
act a person commits, he commits it 
in the definite belief and conviction 
that he does not commit an offence. If 
a person commits somethipg which 
under the law of the land is an offence, 
certainly he runs the risk of being 
convicted. If he is under the belief 
and conviction that the law is not a 
valid law, if he is prosecuted, then it 
is open to him to question its validity. 
The intention in either case is very 
clear. In the first case, a man does 
not commit any act with the inten-
tion of committing an offence. In the 
other case, the law being there in 
force, the man violates it knowingly 
under the right belief or the mistaken 
belief that it is not a valid law. If 
a person commits an act which is an 
offence under the law in force, and 
if he wants to question its validity, it 
is open to him to question its validity, 
and if a court of law holds that an 
offence has been committed, he will 
run the risk of being convicted. My 
submission is that there is all the 
difference between the two cases. I 
entirely agree with my hon. friend 
that it is not advisable to have retros-
pective laws, but the provisions which 
is contained in clause 12 is not actually 
in the nature of a retrospective pro-
vision. It is, I submit, a provision 
which is being enacted as a measure 
of abundant caution. Illanybody has 
done any act under the belief and 
conviction that he is doing something 
right, he must be no doubt indemni-
fied. To that, I hope, my hon. friends 
have no objection. But if anybody 
has done something which was an 
offence under the law in force, there 
is no reason why he should also be 
granted indemnity. Now, to me there 
seems to be hardly any difference 
between the section 2 of the Act of 
1948 and the section 2 as it will stand 
after this amending Bill is passed. 
The difference is the same as between 
Tweedledum and Tweedledee, The 
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existing section 2 of the Act runs 
thus: 

'It is hereby declared that it is 
expedient in the public interest that 
the Central Government should 
take under its control the develop-
ment of the raw silk industry." 

In the amended form, it will read 
thus: 

"It is hereby declared that it is 
expedient in the public interest  

Now, so far, the words are absolute-
ly identical: 

" 	that the Union should take 
under its control the silk industry." 

In the place of the words "Central 
Government", we now substitute the 
word "Union". There is hardly any 
difference. In the place of the words 
"development of the raw silk indus-
try", we now substitute the words 
"the silk industry". 

'SERI RAJAGOPAL NAIDU: The 
'question is whether a declaration has 
been made as required by law. 

SHRI J. R. KAPOOR: Formerly 
also there was to be a declaration. 
Previously the declaration was as to 
the expediency of Central Govern-
ment's control. Now the preamble 
talks about declaration as to the 
expediency of Union control. Former-
ly the declaration was that the Cen-
tral Government considered it ex-
pedient. Now the declaration is that 
the Union considers it expedient. There 
is hardly any difference. 

SHRI K. S. HEGDE: No declaration 
was necessary under the Act of 1935. 
The 1948 Act was passed under the 
'Constitution of 1935, but the declara-
tion was only necessitated by the Con-
stitution of 1950. This Constitution 
was not in existence in 1948 and as 
such a declaration could not have 
been made. 

Simi J. R. KAPOOR: I take it that 
even if a declaration by the Central 

Government was not necessary, yet a 
declaration was there. 

THE MINISTER FOR LAW AND 

MINORITY AFFAIRS (Sulu C. C. 
tiswAs): In the Government of India 
Act of 1935 there was a specific entry 
like this, entry 34 in List I: 

"Development of industries, where 
development under Dominion con-
trol is declared by Dominion law 
to be expedient in the public in-
terest." 

It was there. 

SEMI J. R. KAPOOR: .1 am obliged 
to my hon. friend, the Law Minister, 
because he has corrected the wrong 
impression which was there in the 
mind of my hon. friend, Mr. Hegde, but 
my submission is that even if the 
tontention of my hon. friend, Mr. 
Hegde, was correct, viz. that under 
the old Government of India Act it 
Was not necessary at all to make such 
a declaration, that does not affect the 
position that there was a declaration 
made by the Central Government and 
Legislature. Even if it was super-
fluous, such a declaration was made 
by the then existing Legislature and 
this Legislature is only successor to 
that Legislature. The declaration that 
We are now going to make today is 
almost in similar words with the 
light modification that in the place 

Of the 'Central Government', we are 
now using the word 'Union' and in the 
Place of the words "the development 
of the raw silk industry", we are now 
Using the words "the silk industry". 
There is no difference between con-
trolling the development of the raw 
:silk industry and controlling the indus-
try in its entirety. This is my sub-
mission, Sir, and I will repeat once 
again that, while I do agree that we 
thould be very hesitant in making a 
law of a retrospective nature, we must 
make a distinction between that gen-
eral proposition and the point which 
Is under consideration at the present 
moment. We should not encourage 
the commission of an offence by any-
body under the plea that the law is 
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different sort. It exempts people and 
has nothing to do with vested rights. 
It saves people from consequences 
which might follow from the violation 
of law or which may follow from the 
absence of any law. 
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not a valid law. If a man commits 
an offence knowing, that he is doing 
something wrong according to the 
law in force, then he should not be 
permitted to escape the penalties 
thereof on the plea that the law was 
not a valid law unless, of course, there 
is anything improper or immoral in 
the contents of that law, and if that 
be the case, that law should not be 
tolerated by us at all, which is surely 
not the case in the present instance. 

DR. SHRIMATI SEETA PARMAINIA,JD 
(Madhya Pradesh): Sir, I sliou.a like 
to take this opportunity to gec some 
elucidation from the Minister in charge 
over certain doubts that I have in 
mind. I should have liked to speak 
yesterday when the Bill was intro-
duced, but as I could not be present 
here at that time, I am speaking at 
this late stage. 

CHAIRMAN: Dr. Parmanand, 
you can speak on clause 12. If you 
want to enter into general discussion, 
you can do so at the third reading, 
not now. 

Simi B. K. P. SINHA (Bihar) : Sir, 
I heartily support this measure. I 
support it because I am convinced that 
it is neither legally improper nor con-
stitutionally invalid. Mr. Hegde and 
Mr. Naidu considered it legally impro-
per because in their opinion it is a 
retrospective legislation and it makes 
something valid which was not valid 
at its inception. In strict law, there 
is a distinction between a retrospective 
legislation, indemnifying legislation 
and legislation ex post facto. 

SHRI RAJAGOPAL NAIDU: It is 
retroactive legislation. 

SHRI B. K. P. SINHA: It is legisla-
tion ex post facto. Retrospective legis-
lation is, strictly speaking, involved 
when rights are vested, expectations 
have been aroused and a law wants 
to destroy those vested rights or to 
strike at the basis of those expecta-
tions. Indemnifying legislation is of a 

SHRI K. S. HEGDE: We only 
objected to retrospective legislation, 
not indemnifying legislation. 

SHRI B. K. P. SINHA: That is a 
misinterpretation of the clause. We 
know that there is a provision in the 
Constitution that any Member who 
holds an office of profit is Jisqualified. 
Disqualification is very often incurred 
by Members of Parliament in India, 
in England as well as in other coun-
tries. Legislations are passed there-
after waiving those disqualifications, 
exempting the Members, saving them 
from the operation of that section 
relating to incurring of disqualification 
because of holding an office of profit. 
Strictly speaking, it is not o. retrospec-
tive legislation for in this case no 
rights have accrued and no expecta-
tions have been aroused. A man has 
incurred disqualification. It is just 
the opposite; rights have been affect-
ed by mistake. A legislation is passed 
and those rights are restored. This is 
in strict parlance legislation ex post 
facto. Therefore whole retrospective 
legislation is something which is look-
ed on with disfavour by jurists every-
where, indemnifying legislation is a 
legislation ex post facto ana is not 
looked on with disfavour. Rather it 
is a normal procedure in law making 
and this legislation falls in the later 
category. We may call it an indemni-
fying legislation or legislation ex post 
facto. From this point of view I feel 
that there is nothing legally improper 
in this. Then my friend raised the 
point that it is constitutionally invalid. 
I submit that it is not. You are not 
making, what was not an offence when 
it was committed, an offence now. It 
simply indemnifies officers, Govern-
ment servants or people in authority 
who have taken action from the conse-
quences of the absence of iaw, from 
the consequences that follow from the 
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presence of law which is invalid and 
which in the eyes of law is presumed 
to be non-existent. 
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SHRI K. S. HEGDE: What about the 
words 'proceedings or sentences which 
have been done etc.' Are yuu going 
to ignore them? 

SHRI B. K. P. SINHA: No. Suppose 
a man has undergone any term, if this 
clause were not there, it will be open 
to him to bring a suit for damage 
against a person who was res-
ponsible  

SHRI K. S. HEGDE: Can you, mere-
ly for a wrong conviction, bring a suit 
if he were successfully con victed? 

SHRI RAJAGOPAL NAIDU: We 
have no quarrel—about the indemni-
fying provision in clause 12. 

SHRI B. K. P. SINHA: Then to what 
has the hon. Member objected? 

SHRI RAJAGOPAL NAIDLT: To pro-
ceedings taken and sentences under-
gone and undergoing. 

SHRI B. K. P. SINHA: The whole 
point is, what is the meaning of this 
clause? The confusion arises because 
of the word 'and'. The word 'and' is 
used in two ways in legislati)n. It is 
used sometimes disjunctively and 
sometimes conjunctively. Here it is 
used conjunctively. Suppose a man is 
undergoing a sentence under the pre-
vious law which in the eyes of law 
does not exist, even after this Bill is 
passed and enforced, he can move for 
'a writ of habeas corpus and he will at 
once get a release. This ^lause does 
not lay down that a sentence once it 
is imposed has become legal. It will 
not make that legal. If a man is ille-
gally imprisoned, he will be released 
at once. If a man has come out after 
serving his time, if any proceedings 
have been taken against him or action 
taken against him, then, because of 
the defect in law, the officers who have 
taken that action are liable both to 
criminal action and to action for civil 
damages. This clause lays down that 
such criminal actions or civil suits 
shall be precluded. It does not make 
his continued incarceration legal. The 
whole emphasis is on the last clause 
`and no suit or other legal proceeding 
shall be maintained or ^ontinued 
against any authority whatsoever on 
the ground that any such acts, pro-
ceedings or sentences were not done, 
taken or passed in accordance with 
law.' That is the purpose of this 
clause. 

SHRI RAJAGOPAII, NAIDU: No.  

MR. CHAIRMAN: Continue. 

SHRI B. K. P. SINHA: Suppose a 
man has been convicted under a law 
which is not constitutionally a law, of 
course, when he comes out, it is open 
to him to sue the Government for 
damages or even bring a criminal 
action against officers who were res-
ponsible for putting him in jail or 
prosecuting him. It is perfectly valid 
and this is a normal course. 

SHRI K. S. HEGDE: That is about 
malicious prosecution? 

SHRI B. K. P. SINHA: Malicious 
prosecution is entirely different But 
prosecution under a law which does 
not exist is entirely different. Both 
are different. 

I feel that this is simply an indemni-
fying clause. It does not make legal 
something which was illegal. It will 
make it legal to the extent that no suit 
for damages, no criminal action can be 
brought against officers. That is the 
purport of this Bill and the Statement 
of Objects and Reasons—clause (c)—
makes it clear. It says that the pur-
pose is :— 

"To indemnify all authorities in 
respect of action taken between 
the commencement of the Consti-
tution and the commencement of 
this Act, as a doubt may be raised 
as to whether, in the absence of a 
declaration made by Parliament 
by law, the declaration contained 
in section 2 was effective during 
that period." 
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It does not say that this clause pur-
ports to make the continued incarcera-
tion of a man legal. It simply in-
demnifies. The way in which the 
clause is worded and especially the 
way in which this word 'and' has been 
used makes it very clear tint it is 
Merely an indemnifying clause and it 
does not offend against article 20 of 
the Constitution. I therefore fully 
support this. 
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ly convicted by amending that law we 
cannot validate that conviction. That 
is an elementary principle of law. My 
opinion is that this portion of clause 
12 comes into conflict with the Con-
stitution where it refers to the senten-
ces passed between the 26th of Janu-
ary 1950 and the commencement of 
this Act. 

As regards indemnity to the author-
ities for having taken action, I think 
there is no invalidity in that. 

SHRI GOVINDA REDDY (Mysore): 
What would be the position if that 
clause was not there? 

MR. CHAIRMAN: Order, order, no-
question. 

Sam 0. SOBHANI (Hyderabad): 
Sir, I had no intention of participat-
ing in this debate, but after hearing, 
the speeches of the eminent lawyers 
who have preceded me, I thought that 
as a layman I should make an appeal, 
to the hon. Minister for Law to make 
the law a little less confusing, because 
this is a law which affects mostly those 
people who are ignorant, and by far 
the largest number of people who are 
involved in this silk business are not 
only uneducated, but most of them are 
illiterate. And when eminent lawyers 
have found it so difficult to give the 
exact interpretation of this particular 
clause, what is the position of the 
poor layman who are affected by it?' 
Sir, in a country where there is so 
much of illiteracy and where ignorance 
of the law is no defence, our laws must 
be simple so that poor folk have not to 
depend on astute lawyers to interpret 
the law in any way they like. That 
is all I have to submit, Sir, and I hope 
the hon. the Law Minister will, even 
at this stage, modify the clause to 
make it simple 

10 A.M. 

SHRI C. C. BISWAS: Sir, I was 
wondering if the Council of States had 
been converted into a court of law 
and you, Sir, were to be the judges 

SHRI R. C. GUPTA: (Uttar Pra-
desh) : Sir, on this legal question I 
agree with Messrs. Hegde and Naidu 
and probably it is because of the 
defective language employed in clause 
12. It is true that if you read sub-
clause (c) in the Statement of Objects 
and Reasons, it would appear that pro-
bably the object of the Government is 
only to indemnify the persons in res-
pect of the action taken by them. But 
the language employed in clause 12 
goes further than that. It is incorrect 
to say that clause 12 only indemnifies 
the officer who has taken action, prior 
to the commencement of this Act. If 
you read it, you will find that the plain 
meaning of this clause will be this. It 
provides for two things. It validates 
certain acts, that is to say acts of 
executive authority, proceedings and 
sentences which have been done, taken 
or passed. It also indemnifies author-
ities concerned. If you read the clause 
as a whole, you will find that it seeks 
to validate sentences which have been 
passed. This is a provision which 
certainly is in conflict with article 20 
of the Constitution. No law can be 
passed which conflicts with the Con-
stitution and in this particular case, 
my submission is that the validation of 
sentences which have been passed does 
conflict with article 20 of the Consti-
tution. 

SHRI RAJAGOPAL NAIDU: All 
proceedings taken? 

SHRI R. C. GUPTA : Yes. If a man 
was convicted under a bad law, then 
it should be taken that he was wrong- 
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although a judge who knows no law, 
as it was said here, and would have 
to decide the question. Well, as the 
hon. Member, Mr. Kapoor pointed out, 
this is not the first occasion on which 
such objection has been raised. He 
has referred very rightly to the pre-
vious Bill—The Indian Power- Alcohol 
(Amendment) Bill of 1952 which con-
tained a clause almost exactly in the 
same terms as - clause 12 of this Bill. 
There it was clause 4 and here it is 
clause 12. That is the difference. It 
contained an indemnity provision and 
also a validating provision. 

SHRI RAJAGOPAL NAIDU: Does 
the hon. Minister plead estoppel? 

SHRI C. C. BISWAS: Sir, I am not 
suggesting estoppel. I am only point-
ing out that this question had been 
fully considered and it was accepted 
by the House that such a provision 
was legal and constitutional. There 
might be some hon. Members who 
might not share that view, but the 
opinion of the House was that it was 
valid and constitutional. That is what 
I am pointing out, And this is not 
the first time that this objection is 
being raised. And let me tell you, 
Sir, and the House that the Ministry 
of law, responsible for the drafting of 
these Bills, took good care to z ee that 
what was being provided in the Bills 
was legally and constitutionally 
correct. The opinion of the Attorney 
General was taken on that occasion 
and I have got that opinion here and 
I shall presently place the substance 
of that opinion before the House, just 
to make it clear that the Ministry was 
not acting thoughtlessly or without 
consideration. This question had been 
fully considered and it was after 
obtaining the opinion from the Govern-
ment's first legal adviser that this pro-
vision was introduced also in the 
present Bill. 

Sir, there are two points. Reference 
has been made to the Statement of 
Objects and Reasons. This Statement  

explains why clause 2 was introduced. 
Let me deal with that point first. As 
I pointed out in the course of the reply 
to the remarks made by Mr. Hegde, 
there was a provision in the Govern-
ment of India Act in the portion which 
I read out. Now, by virtue of article 
372(1) of the Constitution, this pro-
vision which is contained in that law 
would continue to be in force  

SHRI K. S. HEGDE: Then why this 
piece of legislation? 

SHRI C. C. BISWAS: Let me finish, 
please. That is what is provided 
there. It says: 

"Notwithstanding the repeal by 
this Constitution of the enactments 
referred to in article 395 but subject 
to the other provisions of this Cons-
titution, all the law in force in the 
territory of India immediately be-
fore the commencement of this 
Constitution shall continue in force 
therein until altered or repealed or 
amended by a competent Legisla-
ture or other competent authority." 

SHRI K. S. HEGDE: May I inter-
vene, Sir? In spite of that, did the 
High Court of Madras and the Supreme 
Court hold the Criminal Law Amend-
ment Act ultra vires and opposed to 
the Chapter on Fundamental Rights? 

SHRI C. C. BISWAS: Sir, I do not 
have the Criminal Law Amendment 
Act before me and I do not express an 
opinion on that. I do not know now 
the specific grounds upon which the 
Supreme Court took that vie w about 
that enactment. But that is a different 
matter. What I was pointing out was 
that ordinarily this provision in the 
Government of India Act would be in 
force even after the commencement of 
the Constitution. 

Then, Sir, if you look at entry 
No. 52 in List I of the Constitution, it 
reads thus: 

"Industries, the control of which 
by the Union is declared by Parlia- 
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[Shri C. C. Biswas.] 
ment by law to be expedient in the 
public interest." 

So this legislation, in order to come 
within the strict terms of the Consti-
tution, should be a law in respect of 
an industry the control of which by 
the Union is declared by Parliament 
by law to be expedient in the public 
interests. 

Now, Sir, let us compare this with 
another entry, entry 27 in the same 
List. Entry 27 reads thus: "Ports 
declared by or under law made by 
Parliament or existing law...etc". Now, 
you find reference is made here not 
only to law made by Parliament but 
also to "existing law." 

. SHRI K. S. HEGDE: It is a point 
against you. 

SHRI RAJAGOPAL NAIDU: This 
point goes against you, Sir. 

SHRI C. C. BISWAS: Let me con-
tinue. If you turn to entry 52, it 
mentions "declaration by Parliament 
by law" and no reference is made to 
existing law. Therefore, it might be 
argued that what the present entry 
requires is that there must be legisla-
tion by Parliament. If something was 
done under the existing law, that 
could not come strictly within the 
terms of the Constitution. It is be-
cause of this doubt that it was thought 
that opportunity should now be taken, 
as this Act was being amended, to re-
move that doubt, so that the declara-
tion could be in strict accord with the 
requirements of the present article of 
the Constitution. As a matter of fact 
article 372(1) might have been left to 
operate, but when this legislation was 
going to be enacted, opportunity was 
taken to remove any possible doubt. 

If you now refer to the Statement 
of Objects and Reasons, you will find 
that, in clause (b) of paragraph 2 it is 
stated "opportunity has also been 
'alv:r," to substitute a new clause for 
^c.ction 2 of the principal Act in order  

to bring its language in conformity 
with the language of entry 52 of List 
I in the Seventh Schedule to the 
Constitution". That explains, Sir, why 
this was done. Reference is also made 
in clause (c) of paragraph 2 of the 
Statement of Objects and Reasons to 
section 2, and reliance has been placed 
thereon by my hon. friend Mr. Naidu 
and also possibly by Mr. Hegde. It 
is stated there that "opportunity has 
been taken to grant indemnity to cer-
tain persons for certain acts as a doubt 
might be raised as to whether, in the 
absence of the declaration made by 
Parliament by law, the declaration 
was effective during that period." It 
is mentioned there, Sir, but that does 
not suggest that the provision which 
has been included is in contravention 
of article 20 of the Constitution. That 
is the main objection which has been 
raised, that it is unconstitutional be-
cause article 20 lays down that no 
person shall be convicted of an offence 
except for violation of a law in force 
during the time of the commission of 
the act charged as an offence. Now, 
Sir, for the purpose of the argument 
which was put forward by my hon. 
friends there, it was assumed that 
there was no law in force on the day 
the sentence was passed. As a matter 
of fact, what is it that article 20(1) 
prohibits? It does not prohibit the 
enactment of an ex post facto law. 
It does not. Whether it is an ex 
post facto law or not is a different 
matter, but the article does not pro-
hibit the enactment of an ex post 
facto law. There are, Sir, countries 
in which the Constitution does prevent 
such legislation; but, so far as article 
20 of our Constitution is concerned, it 
does not prohibit the enactment OT 
ex post facto law in that way. 

SHRI K. S. HEGDE: It becomes 
legally ineffective in such a case. 

SHRI C. C. BISWAS: The provision 
in the Bill only validates the law 
which did lay down that the act 
constituted an offence. It was an 
offence under the Central Silk Board 
Act of 1948, ark we are not creating 
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Z., new offence for the first time by 
the present Bill. We are not doing 
that. There was an offence and the 
conviction took place for that offence. 
There is no question of somebody 
being 'convicted now or a conviction 
being made valid now although that 
conviction had been obtained for an 
act which was not an offence at the 
date the sentence was passed and the 
conviction took place. That is the 
point, Sir, to bear in mind and that 
seems to be obvious. 

Here again, it may be asked, "Why 
do you put that in?" As a matter of 
fact, we are introducing an indemnity 
clause, the main object of which is to 
grant indemnity to certain  

SHRI K. S. HEGDE: Where does the 
indemnity come in if there is a valid 
law? 

SHRI C. C. BISWAS: In order to put 
it beyond the possibility of doubt 	 

(Interruption by Shri K. S. Hegde.) 

MR. CHAIRMAN: Look here, Mr. 
Hegde, you are cross examining him. 

SHRI C. C. BISWAS: For that pur-
pose, this was inserted there in order 
to make it perfectly certain that there 
was no legal flaw in the conviction 
which might have been passed in the 
earlier stage when the offence was 
committed. 

Sir, may I now place before the 
House the opinion which we had 
obtained from the Attorney General 
on a provisioi sin.i.r to the 
one we have in the present Bill. What 
he says is this: "The Constitution 
prohibits the conviction  

SHRI RAJAGOPAL NAIDU: On a 
point of order, Sir. Has the Attorney 
General given an opinion with regard 
to this Bill? If the Attorney General 
has given an opinion with regard to 
an analogous Bill  

MR. CHAIRMAN: He said "on a 
provision similar to the one which is 
here." 

Sulu C. C. BISWAS: It is exactly 
similar; there the words were "com- 
mencement of the Industries (Develop- 
ment and Regulation) Act 1951"; 
instead of that, we have got 	the 
"Central Silk Board Act"; otherwise, 
both are identical. Kindly compare 
the following with the language of 
the present Bill. "All acts of execu- 
tive authority, proceedings and senten-
ces which have been done, talteri or 
passed with respect to or on account 
of power alcohol during the period 
commencing on the 26th day of Janu-
ary 1950 and ending with the com-
mencement of the Act (mentioned by 
the Government) or by any officer 01 
the Government or by any other 
authority in the belief or purported 
belief that the acts, proceedings or 
sentences were being done, taken or 
passed under the Act mentioned, shall 
be as valid and operative as if they 
had been done, taken or passed in 
accordance with law (not in accord-
ance with this Act) and no suit or 
other legal proceedings shall ne main-
tained or continued against any 
authority whatsoever on the ground 
that any such acts, proceedings or 
sentences were not done, taken or 
passed in accordance with law." This 
is exactly similar to present clause 12. 
Sir, I will now, to satisfy the hon. 
Members, place the opinion which we 
had obtained from the Attorney Gen-
eral before. He says: "The Consti-
tution prohibits a conviction by the 
Court in respect of any act which was 
not an offence under a law in force at 
the time of the commission of the act 
charged as an offence. The clause 
does not enact a prohibition against 
the Legislature from enacting what 
may be called an ex post facto law. 
In this respect, a deliberate departure 
seems to have been made from the 
American and other Constitutions 
which prevent the Legislature from 
passing ex post facto laws" Then, 
referring to clause 4 in this Bill, he 
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"That the Bill be passed". 

MR. CHAIRMAN: Motion moved: 

"That the Bill be passed". 

Central Silk Board 

[Shri C. C. Bisw as.] 
says "the provision in section 4 under 
consideration is really not in the 
nature of an ex post facto law  
What the provision does is to validate 
a law which did lay down that an act 
constitutes an offence." In other 
words, a law was in existence at the 
date of the act but its validity is a 
matter of doubt. The effect of the 
provision is rather to validate senten-
ces already passed in proceedings 
which have been closed on a convic-
ion taking place." 

Sir, that is the position. I need not 
dilate on the matter further. We have 
obtained the best legal opinion and I 
submit, Sir, that the provision here is 
entirely legal and constitutional. 

SHRI K. S. HEGDE: If you permit; 
Sir, we would like to have one or two 
clarifications. Section 12 comes into 
operation only if the earlier Act is in-
valid; in that case, is it opposel to the 
Constitution or not? 

MR. CHAIRMAN: As far as .I 
understand, the law has been there 
but its validity may be questioned, 
and to obviate that questioning this is 
being done. 

SHRI K. S. HEGDE: I am asking 
him as an eminent jurist; could there 
be an invalid law which can be a 
law? That is the only question that 
I am asking. 

MR. CHAIRMAN: It does not say 
'invalid'. It says 'whose validity may 
be questioned'. 

The question is: 

"That clause 12 stand part of the 
Bill." 

The motion was adopted. 

Clause 12 was added to the Bill. 

Clause 1, the Title and the Enacting 
Formula were added to the Bill. 

THE MINISTER FOR COMMERCE 
(Sum D. P. KARMARKAR) : I beg to 
move:  
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DR. SHRLMATI SEETA PARMA-
NAND: After the legal acrobatics 
through which we have passed I would, 
like to get down to plain fac,s and. 
put certain points before the hon_ 
Minister for elucidation. 

[MR. DEPUTY CHAIRMAN in the Chair.] 

Sir, this Bill has been intro-
duced to promote the silk 
industry as a whole, and not 
merely the raw silk industry So it 
would be within the competence of 
this discussion to suggest what other 
steps should be taken by the Board to 
see that these industries are promoted 
properly. 

Yesterday, 	while speaki Ig , the' 
Commerce Minister said that th3 main 
question about the import of raw silk 
was that it was necessary firstly to 
get some money in the shape of im-
port duty for our revenues and second-
ly that it was not within the compe-
tence of Government to decide what 
type of material should be used by 
people, and that it was for the public' 
to cultivate their taste and that it was 
perhaps the duty of the social work-
ers and educationists to work in that 
direction. I would like to ask. Sir, 
whether the Minister has gone to the 
markets in big cities like Bombay, 
Calcutta and Delhi and seen how the-
markets are flooded with foreign 
materials, particularly with the cheap 
type of silk which the Commerce 
Minister himself said is very popular 
now, and as a result how it is bound to 
act to the detriment not only of the 
handloom industry and other indus-
tries but also of those fabrics of high 
quality produced by our cotton mills 
and even to the detriment of our own 
silk industry which, not yet being in 
a highly developed state, cannot afford 
to sell silk at a lower price. 'Though 
it is true that it is for the n embers 
of the public to direct and regulate 
their taste, I think in our country 
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when at present the helpless and ig-
norant public are not yet very cons-
cious of their national duty and look to 
Government in every respect to give 
direction, it is for the Government to 
first take all the necessary steps, to 
introduce austerity in the country, so 
as to save every pie of the people and 
spend it on more important things like 
more nutrition, education and the like. 
That will take us on the road to 
prosperity. For instance, Sir, in coun-
tries like England, even to-day when 
they are not so much in need of any 
direction from anybody, Government 
has taken the lead, and not tha public, 
in the matter of restricting the im-
ports of various luxury article3. Foreign 
fabrics are certainly luxury articles 
and it should have been, therefore, 
the duty of the Government in the 
interest of the promotion of this silk 
industry to stop altogether the import 
particularly of this cheap artificial 
silk. Secondly, Sir, it should be asked 
here that if Government's aim is to 
promote handloom industries and 
cottage industries like the silk indus-
try and for which it has brought in 
this Silk Bill and given certain direc-
tions to them, how is it in conformity 
with the promotion of these industries 
when Government is allowiag such 
imports particularly of the cheap 
fabrics which are flimsy from the point 
of view of lasting quality add nation-
al economy, and do not stand com-
parison with products like Khadi or 
the silk from Mysore and Murshida-
bad? These are the two points that 
the hon. Minister explained yesterday 
as being matters for the public to 
consider and not for the Government. 
I would like the Government to 
explain this. It is felt, Sir, by every-
body that the Government's policy in 
regard to various industries is not one 
of a co-ordinated nature but it works 
in water-tight compartment. For 
instance if Government wants some 
exchange it would not mind growing 

opium for export or selling alcohol 

though it is not the case now, as it has 

introduced prohibition. But in the 

matter of the silk industry because 

Government wants money it has not 
only allowed foreign silks to come in 
but also so many other items of 
luxury goods like cosmetics. I would 
say, Sir, that it is particularly neces-
sary for the Commerce Department to 
show a broader vision, because most 
of the national economy is in their 
hands, and show that Government 
does not tackle every problem as it 
comes piecemeal but takes a full 
picture of national economy. Other-
wise it is this type of fluctuating 
policy that creates doubts in the minds 
of people as to what the Government's 
actual policy is. The policy is chang-
ing every now and then. Sometimes 
a duty is levied and after some time 
it is withdrawn. Sometimes import-
ed goods are allowed and in a few 
months they are stopped. would 
like to know whether Government will 
decide these policies after taking a. 
complete picture of all the industries. 
and national economy and whether it 
is going to make up its mind firmly to 
direct the people's mind to an auster-
ity drive with a view to inducing the 
people to put all their energies to the 
promotion of our Five Year Plan. 
Thank you, Sir. 

SHRI D. NARAYAN (Bombay): 
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4 try fotgiti srrtiffr cr) ,-11 at( 7 7 
fw fir \li 	4 BITER zi"" fq ,iwo .1•1 ,41 
t 	+I 9-q.  Eft cbm441.4 	').1TT 7"f 
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ftic-t) 	( artificial silk) k 
I A ffrOT zrr fwtill.  01 0 ,/141 ,4 

tdl. CO  7 "19.--" wit t 
TErt 0,1  it T1.  wtn1I  
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21-7 TT croisi 7 	F(711 t zrTITtITT 
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qit 	o4itk4i 
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v1111 	9)71 1'1 441 wr T07 t 

WIT I 

MR. DEPUTY CHAIRMAN. The 
hon. Minister. 

(Dr. P. C. Mitra rose to ,peak.) 

I have called the hon. Minister to 
speak. 

SHRI D. P. KARMARKAR: I thought 
he rose a little earlier. 
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[For English translation, see Appen-
dix V. Annexure No. 13.] 

SHRI B. C. GHOSE (West Bengal): 
The hon. Minister is very generous 

MR. DEPUTY CHAIRMAN. Yes, 
Dr. Mitra. 

DR. P. C. MITRA (Bihar). 
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[For English translation, see Appen 
dix V, Annexure No. 14.] 

SHRI D. P. KARMARKAR Mr. 
Deputy Chairman, Sir, there are one 
or two points made by my esteemed 
colleagues at this stage. The first 
point sought to be made by Dr. Parma-
nand was very interesting. She spoke, 
for instance •  on the advisability of 
banning all things which, in her opini-
on, were undesirable. Sir, as I said a 
little earlier, I will not dilate on that 
point, because ultimately you have to 
partially move along with the consu-
mers' tastes and as I said yesterday in 
this particular matter, as in other 
matters, the tendency is towards hav-
ing a larger number of articles at 
cheaper prices. That may or may not 
be right, but there can be no regimen-
tation about such matters. We can 
educate the public no doubt, but we 
cannot coerce the public into accept-
ing those things that we consider to 
be right. If a thing is harmful or 
deleterious to health or public morals 
Government comes in on the scene, 
but to prohibit them from using things 
like art silk, for instance, is not 
advisable, It may be that somebody, 
he or she, looks much better in art 
silk than in pure silk; it is a matter 
of their own taste. It is very difficult 
to fetter their choice where it is a 
question of taste or economy. Regi-
mentation is not possible here. If art 
silk happens to be popular v ith some 
of our countrymen, obviously the 
reason is that it is a little cheaper and 
a little brighter and it enables people 
to have a larger number of articles in 
the same economic budget. Now, in 
a matter like that, she rightly pointed 
out, anticipating me, that this was a 
field for social workers. 

Austerity, of course, 3:1 a1 o, ays a 
good thing but I wish everyone gave 
proper priority in matters ol austerity. 
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[Shri D. P. Karmarkar.] 
While I was listening with very great 
interest to what fell from my esteem-
ed colleague, I remembered three 
years back a deputation on behalf of 
a responsible society waiting upon the 
then Commerce Minister—Shri Sri 
Prakashji—which wanted to stop all 
this nonsense—they did not say non-
sense—the banning of cosmetics for 
instance. They said the cosmetics 
that were manufactured in this coun-
try harmed the skin rather it helped. 
In justification of their demand they 
said that we ought to test their quali-
ty and utility. Recently we have 
made some liberalisation on cosmetics 
and other luxury articles but the 
liberalisation is very small compared 
to the whole of our foreign exchange 
and it will not make it possible for 
large quantities to come in. So I 
think there is an immense field for 
creating public opinion rather than 
trying to fetter people's tastes in such 
matters by any coercive legislation. 
And that is the reason why Govern-
ment feel it impossible to place res-
trictions on art silk. It is much better 
for us to promote the use of silk, to 
enlarge its production and to make 
it popular in more and more centres 
than to ban art silk completely. Art 
silk is being produced in our country 
and may be in a sizeable time we 
might become self-sufficient in respect 
of art silk. 

Now Sir, there was a point made by 
my esteemed friend on my right ask-
ing me to remove all restrictions. I 
wonder what restrictions he refers to. 
Anyone is welcome to grow any 
number of cocoons and produce any 
amount of raw silk. We have not 
placed any restriction on that except 
of course where it is a question of 
spreading disease through cocoons. 
That, of course, is necessary for the 
proper propagation of seed-cocoons 
and development of the industry as a 
whole. So, Sir, I could not follow 
what he said, because at the present 
moment there are no restrictions at 
all. So far as actual production is 
concerned I am sure his efforts—parti-
cularly of my colleague, wherever he 
goes he preaches the cause of silk- 
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will have a proper effect. Except 
those who are wedded to art silk 
these days others will certainly follow 
his advice. 

SHRI D. NARAYAN: Why not define 
silk? 

SHRI D. P. KARMARKAR: Yes, 
there was a point made about that. 
There is something in that, I must say. 
We shall have the matter considered—
just to define silk in a manner so as 
to separate it completely from the 
notion of art silk. There again, I am 
afraid, Sir, that people who buy know 
the stuff that they are buying. It is 
not because a particular thing is call-
ed art silk that they are buying it 
and it is not that if there were a 
correct definition of silk by legal en-
actment that people would cease to 
buy what is known as art silk or what 
might be known as rayon. If tomorrow 
we make it impossible for rayon to be 
called art silk, I am afraid the number 
of purchasers of rayon—to oegin the 
use of the word from now on—would 
be about the same. There is the other 
question of adulteration. That is an 
offence under the present law. Peo-
ple do not wait for the amenament of 
a definition to commit an offence. My 
hon. friend appreciates that, I am 
sure, very nicely. But still, in order 
to remove the psychological effect, if 
any, that the term 'art silk' might 
have, we shall have the matter consi-
dered and looked into. 

MR. DEPUTY CHAIRMAN: The 
question is: 

"That the Bill be passed." 

The motion was adopted. 

THE COLLECTION OF STATISTICS 
BILL, 1952. 

MR. DEPUTY CHAIRMAN : We 
will now take up the Collection of 
Statistics Bill. 

THE MINISTER FOR COMMERCE 
(Stull D. P. KARMARKAR) : Sir, I beg 
to move: 
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