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Pror. G. RANGA : That is most
important. \
|
SHrR1 C. C. BISWAS: If the

judiciary does not stand as high as it
should, there are proper methods
to bring it to the notice of Authority.
But this is an, indirect way, not a direct
attack. It ® not playing the game,
*if I may use that expression.

Mr. DEPUTY CHAIRMAN : The
gquestion, is :

That the Bill be passed.
The motion was adopted.

SUGGESTION RE. HOURS OF
SITTING OF COUNCIL

Surr C. G. K. REDDY: May I
make a submission, Sir ? We find
it rather inconvenient to have two half-
sessions during the day. I should like
the House to consider if it would not
be more convenient to start at about
I or 2 P.M. and continue. If we
start at 1 P.M., we can finish off at
5-45. That gives us more time to
make some study in the morning and
more time in the evening also. Now,
what happens is we break at one and
‘by the time we go and come back,
it is just time enough to have lunch.
I think it would be well if the House
- «could agree to have one continuous
session and 42 hours is not a long
session. I should like the House to
consider this suggestion because we
find the present arrangement hlghly
inconvenient.

Pror. G. RANGA : Let us give
ourselves some time to think about it.

Mr. DEPUTY CHAIRMAN : Yes.

let the other Members think it
over.
Suri C. C. BISWAS : On this

point, if [ may make a submission.
Some consideration ought to be shown
for the poor Ministers. That House
will start from 10-45 and continue till
I and again assemble at 2-30 and go
on till 5. It is suggested here that
we sit from 1 P.M. and goon till 7 P.M.
When will the poor Ministers get a little
time to carry on their ordinary adminis-
trative work ?
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Surt C. G. K. REDDY: Ask

the other House also.

THE MINISTER For REVENUE
AND EXPENDITURE (SHRI MAHAVIR
Tyac)) : Sir, we also take lunch.

Surt  J. R. KAPOOR: Sir, I
think the difficulty has been that it
will be 1 t0 5-45. At present we are
closing at 5.  So, the hon. Minister’s
objection.........

Mr. DEPUTY CHAIRMAN : The
other House also sits.

Sur1 C. C. BISWAS : They bave
got to take their lunch between 1 and
2.30.

(Shrr ¥ R. Kapoor stood up.)

Mr. DEPUTY CHAIRMAN :Order,
order. No further discussion. Mr.
Biswas.

SHrr J.R. KAPOOR : May I Sir,.
with your permission......

Mr. DEPUTY CHAIRMAN: I
have called Mr. Biswas.

SHRI J. R. KAPOOR : I was not
entering into a discussion. I only
wanted to submit that this subject
should not be treated as closed.

Mr. DEPUTY CHAIRMAN : No.
The Members will consider it.

—_———

THE CODE OF CIVIL PROCE-
DURE (AMENDMENT) BILL, i952

Tue MINISTER ror LAW aND
MINORITY AFFAIRS (SHrI C. C.
Biswas) : Sir, I beg to move :

That the Bill further to amend the
Code of Civil Procedure, 1908, as passed by

the House of the People, be taken into
consideration.
Sir, the Bill is a very simple one

but one does not know how simple
matters have a knack of getting com-
plicated. ~ Sir, it.seecks to amend
section 44A of the Code of Civil Pro-
cedure, 1908. That saction, if hon.
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Members have read it, provides for
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the execution in India of decrees of

foreige couris on a reciprocal basis
This section was introduced for th:

first time in the Code of Civil Proce- |

dure, I believe, in the yesr 1937,
shorily after the enactment of the
Foreign Judgment
forcement) Act,
Kingdom. By that Act, it was pro-
vided that ‘His Majesty’— 1
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and by superior courts of countries
within the British Commonwealth.

Now, after the attainment of in--
dependence, the Government of India
considered that it was not right ro

. limit this only to the U.K. or to

(Reciprocal En- -
1933, of the United -

quoting the words of that enactmemt—

“His Majesty, if he is satisfied that,
in the event of the benefits corferred
by this Act being extended to judg-

any foreign country, substantiai re-
ciprocity of treatment will be assured !

as respect the enforcement in that
foreign country of judgment given
the superior courts of U. K
The whole object
that judgments given in countries
outside the U. K. should be enforce-
able in courts of the U. K. on certain
conditions.
if the other countries are prepared to
act on a reciprocal basis, i.e., if they
give facilities for enforcement in those
countrizs or judgments given in the
United Kingdom. When section 44A
was enacted, it ran in these words :
“Where a certified copy of a decree
of any of the superior courts of the
United Kingdom or any reciprocating
territory has been filed in a District
Court, the decree may be executed in
India as if it had been passed by the
District Couri.” You will find that
the United Kingdom has been speci-
fically mentioned in this
Then, there is an Explanation about
‘“reciprocating territory” ; it says
“reciprocating territory”’ means any
country, or territory, situated in anv
part of His Majesty’s Dominions which
the Central Governm:nt may, from
tim= to time, by notification in the

Official Gazette, declare to be reci- |

procating territory for the purposes
of this section ; and, ‘superior
Courts’ with reference to any such
territory, means such courts as may
be specified in the said notification”.
In other words, the benefits of this

in ¢
»

That will be done only :

section. !

provision were to apply to judgments |

passed by superior courts in the U. K.

countries within His Majesty’s Do~
minions. Any other ceuntry outside
India might be admitted to these

. benefits, and for that purpose, when the
am -

Bill wa. introduced, the definition of
‘reciprocating  territory’ was altered

! so as to include not merely countries
» which formn part of His Alajesty’s
. ! 1 ' Dominions but other countries as well,
ments given in the superior courts of °

provided they were situated outside
India. When the Bill was brought
before the other House—the H.ouse
of the Peopleg-objection was taken ot
to ths merits of the provision bur to

..+ | the retent on of specific mention of the .-
was to provide

United K :gdom. It was argued that
the U. K. should be placed on the same
footing as any other foreign country.
There was a good deal
of cogency in that argu-
menr, and that was accepted by the
House. But I suggested that hav-
ing regard to the fact that these
reciprocal relations had been subsisting
between the United Kingdom and this
country for such a long period, it -
would be just as well that before we
introduced this change we gave them
intimation.  Therefore the matter
stood over. Intimation was given
to the United Kingdom. There has
been no objection, and now, therefi-e,.
the Bill is brought before you in n
amendsd form. In fact I moved
an amendment in the other House
which was accepted without any oppo-
sition, and the Bill which is now
before you is in that amended form.

3 P.M.

You will find that there is no speci-
fic mention of the United Kingdom ;
there is only mention ot countries out-
side India— reciprocating territories—
and it will be open to the Government
of India to issue a notification declaring
any particular country as reciprocating
territory and then all these provisions
will apply.

Sir,
amendment.

I find that there is notice of an
My hon. friend will
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move that amendment doubtless, and
he will explain it. But as I see it,
there is no occasicn for moving that
amendment, and for this simple reason.
The amendment says that this Act
should apply only to a country which
accords reciprocal treatmen* on equal
terms to the decrees passed in the
Indian Union. I may assure my hon.
friend that it is not necessary to insert
this provision, thereby necessitating
areference back to the other House:
It will be the duty of the Central
Government to issue the notification,
and I can assure the House that that
will not be done until and unless
the Government are satisfied that reci-
procal facilities are accorded in the other
country. This will be absolutely on a
reciprocal basis.  Suppose we believe
that the other country wil do like-
wise, and acting on that expectation we
issue a notification declaring that
counuy to be reciprocating territory.
and ultimately we find that that country
does not reciprocate, we may cancel
the notification straightaway.  Soy
there is no fear that this Act will in
any way benefit any country unicss
that country agrees to enter into re-
ciprocal relations with the Republic of
India. That is the position.

The other part of the amendment
says ti:at certain foreign decrees ought
not to be allowed to be executed in this
country, and the conditions on which
such decrees should be enferceable

. are mentioned. But. Sir, it is common-
sense that if that decree was nct en-
forceable in the other countrv. ob-
jection would be taken here by the
party against whom it is sought to be
executed. The executing court no
doubt cannot go behind the decree,
but at the same time if the cccree is
obviously invalid in law or has no legal
life left in it, no executing court would
wike any notice of it.  What happens
it execution proceedings are taken
in this country ? Although the
executing court cannot go behind the
decree. if the decree is within jurisdic-
tion, then the executing court cannot
execute 1t.  The question of jurisdic-
tion will be gone into. Section 47
of the Civil Procedure Code will apply

_ to the proceedings taken for the exe-
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cution of foreign decrees. There-
fore, reasonable objections which it is
open to any judgment debtor to take
In an executing court. will also be
open to the debtor in this case. So
we need not lay down in the Act itself
that decrees of certain kinds shall not
be executable. Only decrees which
will be enforceable there will be en-
forceable here.

I

1952

can quite understand why my

' learned friend has given notice of thesc

),
}

amendments. If you look into the
English Act, it is rather an elaborate
Act which contains all sorts of provi-
sions. It requires that the foreign
judgment must first be registered in the
High Court, and then upon such re-
gistrarion execution can proceed. And
then certain grounus are set out there
on which an order for registration can
be set aside, and so on and so forth.
Some of the grounds on which regis-
tration can be set aside are what you
find in this amendment of which
notice has been given.  But the pro-
vision in our Act is (uite simple. It
says that if a cerrified copy of the
foreign judgment is produced, it shall
bea@cepted for exscution and it will
be dealt with in the same manner,
as a decree passed by that court.
All objections which are open to the
judgment debror under section 47
will still be opca to the judgment
debtor in such a1 case. We need
not go into the details. It is pro-
vided in sub-sect.on (3) of section 44A
that the provisions of section 47 “shall
as from the filing of the certified copy
of the decree apply to the proceedings
of a District Court executing a decree
under this section, and thc District
Court shall refuse execution of any such
decree, if it is shown to the satisfaction
of the Court that the decree falls within
any of the exceptions specified in
clauses (a) to (f) of section 13”.

So, Sir, I suggest that the amend-
ment which is proposed in this Bill
is quite sufficient to meet all r2asonable
requirements and we need not en-
cumber our Code with all the elaborate
provisions which you find in the
English Act.

Sir, I move.
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Sur1 KISHEN CHAND (Hyder-
abad): On a point of clarification |
under this Bill, will an appeal lie to a |
higher court in India against the judg-
ment of a foreign court ?  Secondly,
will the judgment debtor have to pay
the same court fee as is payable in’
India if he makes an appeal to a
higher court ?

SHrr C. C. BISWAS : As regards
the first point, an appeal will not lie to
a higher court. The decree which
will be presented to the District Court
will be executed as itis.  But suppose
it is the decree of the original court !
there, and not the decree of the appel-
late court in that foreign country ;
then it will be open to the judgment
debtor to point that out in that court.
The decree of the original court will
not be valid at all. It will have been
superseded by the decree of the appel-
late court. It is only the decree of the
ultimate court which is open to execu-
tion. And suppose the decree-holder, |
instead of producing a certified copy ,
of the final appellare decree, produces ‘
a copy of the original decree; that will |
be pointed out by the judgment debtor,
and the application will be thrown
out at once. So, there is no question .
of providing an appeal against the ‘
decree which is presented for execution.
That decree will have to be accepted \
for the time being at any rate, till the |
judgment debtor appears and shows
cause against it, as a valid decree passed
by the court whose name and seal |
appear on the document.
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Sur: K. S. HEGDE (Madras) : |
Probably the hon. Member wants to ’
know whether there can be an appeal
under section 47 against the foreign
decree.

SHRI C. C. BISWAS: No. The other|
point was about costs. It will have
to be presented to the court, andif
execution petitions have got to bear
any stamps those stamps will have to
be affixed to it.

MR. DEPUTY CHAIRMAN :
Motion moved :

That the Bill further to amend the
Code of Civil Procedure, 1908, as

passed by, the House of the People, be taken
into conidf'eration. -
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Surt KARTAR SINGH (Pepsu) =
Sir, the amendment that is made is
most essential. It i1s necessary in the
interests of justice that judgments
of foreign courts, where the courts
have given a fair trial, should be
acceptable, and the decrees of those
courts should be executed here on a
reciprocal basis. This act was most
essential and it was, as the learnad Law
Minister has put it, in 1937, after the
Act was passed in the United King-
dom, that this section 44A, was in-
serted in the Civil Procedure Code
If you read that original
section along with the amendment
you will find that no possible objec-
tion can arise in respect of the
amendments or in respect of the ori-
ginal section.  Now every possible
safeguard that could be made, is made
in this case. It is clearly provided
there, that in the first place previously
this section applied to decrees passed
in the United Kingdom—it is now
applicable to all countries on a reci-
procal basis. After independence we
have so many countries with whom
we have independent relations. Pre-
viously we had not. The United
Kingdom was doing things for us.
Now we have got relations all over
the world. It is therefore in the
interests of trade and commerce that
this amendment should have been
made earlier.

Most of the objections that have
been made were with regard to certain
ex parte decrees etc. Now, if
you read carefully section 44A—
this applies to section 13 C.P.C. also—
you will find that every necessary
safeguard mentioned in section 13
CP.C. does find a place in this
section.  Section 44A again provides
that the provisions of section 47 C.P.C.
shall apply to the proceedings of a
District Court executing a decree.
Matters decided under section 47 are
decrees, and as such shall be in my
opinion appealable to High Court. The
judgments of the foreign courts are
conclusive as between parties, with
regard to matters directly adjudicated
upon in that court. But certain
exceptions are given in section 13
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They are six in number. That is
to say, when a judgment of a foreign
court and a decree passed by it is
presented to a court for the purpose
of exetution, it is open to the judg-
ment debtor to come forward and
plead that the decree may not be exe-
cuted for the following reasons.
He can very well agitate in the court
that that decree is inexecutable because
the court that passed the decree had
no jurisdiction to pass it. This is a
fundamental principle of law that
when a court has no jurisdiction over a
matter its judgments arftl orders are
aull and void.  So if a foreign judg-
ment was NOT pronounced by a
court of competent jurisdiction, the
decree based on that becomes null
and void.

Secondly, there may be cases in
which the decree may not have been
passed on the merits of the case.

That subject is covered by section 13, |

clause (b), which provides that the
judgment of a foreign court is binding
only when it is made on the merits
of the case. If the foreign court has
not taken into account the merits of
the case, then the judgment of that
foreign court would not be binding.

Then again, it would not apply if it is
on the basis of an incorrect view of
international law. So the safeguard
is there—a decree of a foreign court
would not be executable if the decree,
or the judgment on which the decree
is based does not recognise the law of
the State in cases in which such law was
applicable. ~ That is, if the law of
India is not recognised by that judg-
ment, then it is open to the judgment
debtor to come forward and say that
an incorrect view has been taken and
the law of the land has not been re-
cognised, so the decree would not be
executable.  There is, further the
provision that the judgments of a
foreign court, however justifiable and
legal it may be, if it was obtained in the
proceedings opposed to natural justice,
to the accepted principle of natural
justice, such decree is inexecutable.
Cases of breaches of natural justice
have been dealt with in many High
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Courts—Calcutta, Bombay, Madras..
In AIR. 1927 Lahore 200, it has
i been fully illustrated. It is held by
various Indian High Courts that cases
! where no notice was given to the de--
fendant, or cases where the parties
| were not properly represented, or in
| cases where the legal representatives
of the deceased were not brought on
the record, or where a court appoints
a person as guardian of a minor,
happens to be a person who has
interest in conflict to the minor in the
| matter in dispute, then all these objec-
tions can be taken under section 13,
which is so wide in its terms that even
| the question of procedure, where
) natural justice based on law has been
| denied, is included in it.  So that all
possible objections that can be raised
by anybody on this point have been
safeguarded. A decree obtained by
fraud again, is also not executable.
So my humble submission is that the
{ underlying idea of section 44A read
( with the amendment is that a party
| who has once fought his case success--
( fully, about any matter, should not
have to fight it out again. It is a rule:
of convenience. It is based on
justice. I am thankful to the British
for having brought this system of
jurisprudence into India. Those who
are familiar with the law, will recognise
that once a claim for money is decreed,
and one is successful in a court of law,
an obligation is placed on the person
k against whom the decree is passed that
| he should pay up the amount. It
| becomes the right of the person enforc-
ing the claim. This law is beneficial
to both. Supposing there is a plaintiff”
in India.  He has got dealings of trade
and commerce with one resident in the
United Kingdom, or for that matter,
in America, if that becomes a recipro-
| cating territory.  Suppose he gets-
a decree, and that decree is given by a

court in India, then that decree.
will be executable in any other
territory, that is declared by the-

\

|

|

|

‘ Central Government to be a recipro-

‘ cating  territory. I want that the
Central Government should apply
this Act to all progressive countries
particularly to those territories where
law is administered as is done in India..

It was long:
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overdue to be moved and passed by
this Council.

Sart K. S. HEGDE : Sir, I
have very great pleasure in com-
mending the Bill for the acceptance
of the House. But before I say
anything about the Bill, I would like
to say a word or two about the manner
in which we are amending our statutes.
In other countries there is a practice
to appoint a Law Commission to exa-
mine the different statutes of the land
in the light of the social progress and
the decisions of the superior courts of
law. It is a well-accepted position.
But, unfortunately, in this country,
we have not yet appointed a Law Com-
mission.  Many of our statutes have
become antidated and there are large
numbers of defects. I had an oc-
casion during a previous debate to
invite the attention of the hon. Minis-
ter for Law to this amendment. I was
anxiously waiting to speak on a resolu-
tion that had been moved by an hon.
Member indicating the desirability of
codifying and correcting our statutes.
But, unfortunately, the resolution
did not come up for consideration.

Suri C. C. BISWAS: I may
inform my hon. friend that the matter
is under the active consideration of the
Government.

SHr1 K. S. HEGDE : In the light
of the remarks of the hon. Minister
I would not like to press my point of
view, but I would like to pay him com-
pliments on my behalf and on behalf
of the Bar.

Now, coming to the amendment, it
is a non-controversial piece of legisla-
tion to which this House should accord
a warm welcome. The change in
question has been necessitated by the

.political change that has taken place
“in the recent past In 1937, we were
part of the British Empire and as such,
our judicial concepts coincided with
our political subordination. Hence
section 44A of the Civil Procedure
Code was made providing for reci-
procity only between different States
in the British Empire. Now, after
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the attainment of independence, we
have no obligations to the United
Kingdom or to the Dominions. We
want reciprocity with all the countries
which have similar systems of* law.
In fact, lack of reciprocity has created
considerable difficulties specially with
our relationship with Burma and other
neighbouring countries. Many of
of our citizens have gone and settled

down in Burma and they have ob-
tained decrees in that land. But
when it came to executing those

decrees in India, there have been in-
numerable difficulties. If anyone
would care to go through the decisions
of the Madras High Court, he would
have found that many of the decrees
could not be executed on one ground
or other. It is time that we straightened
out matters and the law is so amended
as to cement and strengthen our trade
relations with the other countries.

So far as the amendment suggested
to the Bill is concerned, it is quite
unacceptable. The first amendment
says that reciprocity would be given
only where the reciprocating country
accords reciprocal treatment on ‘equal

terms’. The words ‘equal terms’
are ambiguous. The legal import
of the term has to be decided. All

sorts of interpretations are likely to be
attached to those words by courts of law

It will put our relationship with the
reciprocating countries in a nebulous
form and we might have innumerable
difficulties. In fact, no two systems
of law will be equal in all its terms and
concepts and on the whole it is a
| question of deciding whether, broadly
speaking the two pieces of legislation
are equal in terms ornot.  Thisis a

matter which the  executive alone
\ can decide. It ought not to be left
! to be decided by the courts of law.
| Similarly, the other amendments sug-
gested to the Bill are also unacceptable.

|
{ Everyone of these amendments is un-

necessary, because the principles under-

| lying those amendments have been uni-

formly accepted by the decisions of our
courts. As such, they will serve no use-
ful purpose. In fact it might open up
new controversies which are already
settled.
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So far as the difficulties suggested
by a friend of mine who thinks that
any person who obtains a decree with-

out picper or due notice to the defen- |

dant in India might execute the same .
this country are not real. There is
the principle called “submitting one-
self to the jurisdiction of the foreign
court”.  Itis a well-accepted principle
that unless a foreigner submits himself
to the jurisdiction of a foreign court,
the judgment of the foreign court is
not binding on him. Hence such
decrees will be per se invalid decrees.

Sir, on the whole, the legislation is
in accordance with modern trends and
should be accepted by the House.

Surlr B. GUPTA (West Bengal) :
Mr. Deputy Chairman, this amend-
ment Bill brings in a question of
principle and it is from the angle of
principle that I wish to say a few words.
The existing arrangement as it stands
today was arrived at, as the hon.
Minister stated, in 1937. At that
time, the British Parliament was sup-
reme. And it is towards that the
entire British Empire turned as regards
any question.  Naturally, at that time,
in that background, that provision
was made so that the decrees obtained
in those Empire countries and in the
United Kingdom could be executed
in India. Of course, the rules
provide that the decrees obtained
in India could be likewise executed
in the United Kingdom. Then,
came the Commonwealth—exactly the
British ~ Commonwealth—into  the
picture. Now  this  amendment
amounts to this that the existing state
of affairs should continue. Only
what was said rather in a business-

like manner in those days that the |

arrangement was between the Empire
countries has been replaced by a seem-
ingly more generous and universal
approach by introducing the words

“any country outside the territory '

of India”. Now, Sir, everyone
knows which will be those reciprocat-
ing territories. It appears from the
speech of the hon. Minister that the
United Kingdom Government had
already been consulted in regard to this
matter.  Therefore he has come here

44 C.S.D,
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with the desire on the part of His
Majesty’s Government to do a bit of
reciprocation here. Now probably
other Commonwealth countries will
fall in line. We have no doubt
about it. It is intended to continue as
an Empire arrangement and of course
now after the amendment it would
have a sort of cosmopolitan pre-
tensions. That is what I want to say.

Now, Sir, the point here is first of
all this. Is it proper for a State to
extend a kind of extra-territorial juris-
diction to some other country ? Now,
Sir, a decree obtained in England—
shall we say—could be obtained
not under the Indian law—the law
that we endorse or pass here, but

"under the law enacted by thz British

Parliament. Now it may well be
that the British Parliament would
pass laws which would not conform to
our sense of jurisprudence, which may
not conform to our sense of morality
and  justicee. Now, if a civil
decree were to be obtained under that
particular law, which if it had been
proposed here, we would not have
passed, that decree, can be executable
under this existing arrangement. Why
should the laws passed, the decrees
obtained under the laws of the United
Kingdom or of South Africa or of
any other country that may by noti-
fication be considered as a reciprocat-

{ ing country, be executed here within

the territory of India ? That is one

thing.

I am nct concerned with what they
are going to do by way of reciprocity
on the part of the Government of India.
But w:z are concerned here with our
rights and privileges. Now, Sir,
if you want to introduce this thing,
what does it mean ? It means that
you are infringing in a way the sovereign
powers of this Parliament. That
Is to say, our courts, our judicial
system and our legal system as sought
to be put into operation by the Act of
Parliament here would be liable to exe-
cute the decrees obtained under laws,
obtained through a judicial system
over which we have no control whatso- ~
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ever. Now, this is a position which | picture.

|

does not agree with any sense of
sovereignty or with any sense of in-
dependence. This is an important
point. In the international law, Sir,
it is conceivable that a time may come
when two or more States may have to
reach a number of reciprocating agree-
ments, but scarcely do we see that
agreements of this sort are reached.

Now in the continent of Europe
there are many countries.  They had
in the past good relations before all
these Americans and others came into
the picture.  They had good relations
before the war. 1 am talking about
the period before Hitler came into
power. They had good relations
and all kinds of mutual arrangements
were there.  But this kind of arrange-
ment was not adopted whereby one
State granted a certain amount of
extra-territorial rights to another State
in so far as the execution of a decree
of a particular court outside the terri-
tory of that country was concerned.
That is what I want to impress upon
this House. Because the British
has its own judicial system, has its own
Empire with all its business and other
relations and therefore they had to pass
such measures and make such provisions
whereby the decree of one court within
the Empire could be implemented or
executed in a country outside the
normal jurisdiction of that particular
court.

Why should this thing be continu-
ed? Why should this measure therefore
be brought at all ? I say in all humility
that this measure, however innocent
it might look, is really revolting from
the point of view of the independence
of our country. If they say we are
independent and the Parliament is
sovereign, I don’t understand how
they can reconcile this measure with
independence or sovereignty.  What
will happen is this. The masses are
not concerned. After all masses
don’t have business interests over-
seas. People don’t have interests
overseas. It is only a very handful
of people who have business connec-
tions in various parts of the Empire.
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Now it is they who will come into the
The British would naturally

have all the advantages in this matter

because it is not as if we have plenty

of business in England......
MRr. DEPUTY CHAIRMAN: I
think you are going beyond the

point.  Where do you see the ‘Empire

SHR1 B. GUPTA : 1 am sorry if
itis not to be called ‘Empire’. My
contention is this.

Mr. DEPUTY CHAIRMAN : It
is mere inference.

Sur1 B. GUPTA : Anyway, any
country within that region which used
to be called British Empire. I don’t
want to bring in the Empire, if you
so desire.

MRr. DEPUTY CHAIRMAN : You
have wasted the time of the House.

Sur1 B. GUPTA:
existing arrangement.
point.

Mr. DEPUTY CHAIRMAN : It
is only reciprocity. Even China
and Russia can come in. Where do
you see the Empire in this ?

Surr B. GUPTA : If you think
that is not an apposite term, I shall
say any country. I would ask the
hon. Minister whether he would
come into an agreement with those
countries having a different system of
jurisprudence ? Of course, they
will not.  Because here there is pri-
vate property. The Civil Code is
modelled on British Common Law to a
great extent. There are countries
in the world where these things are
considered to be unjust and are not to
be regarded as morally tenable.

Pror. G. RANGA  (Madras) :
Then they need not come in here.

SHrR1 B. GUPTA : Therefore 1
say in practice it is quiteright. They
would not come nor would our Govern-
ment go. In practice it would mean
only reciprocal arrangement with

It would mean
That is my
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those countries which follow a particular

pattern of judicial system, which follow
a particular set of laws. It is incon-
ceivable that some kind of agreement
would be reached between England
where the entire Common Law is
based on private property and the
Soviet Union where that kind of thing
is not recognised in that manner at all,
where no class is placed in that position
as in England. This is the thing.
It is not possible for that agreement
to be reached. Therefore it will
mean in effect whatever name you
may give to this arrangement, it will
only be with those countries following
a particular pattern of law, which are
tied to a particular legal system,
which accept particular jurisprudence,
where the Common Law is based on
certain principles of private property.
Therefore, I say even if you don’t
like the word ‘Empire’ it will be just
the birds of the same feather flocking
together by this reciprocal arrange-
ment. What I say is this. From
the point of view of international law
it is absolutely necessary. You can
have agreements, contracts, mutual
contracts, mutual relations, pacts and
treaties whereby certain interests are
looked after but here you are having
more or less an omnibus legislation
where the Government is supposed
to be invested with powers to declare
certain  countries as  reciprocating
countries. It is stated here—«“..... the
Central Government may, by notifica-
tion in the Official Gazette, declare
to be a reciprocating territory.....”
Therefore after we pass this measure
it will not be necessary even for Parlia-
ment to consider whether a country
should be considered a reciprocating
country or not.  All that the Govern-
ment has to do is to come to some kind
of an understanding or agreement
with certain countries and declare this
fact in its gracious Gazette and say that
such and such country is a reciprocating
country and then the country becomes
' a reciprocating country. They are
prejudging the issue. Parliament
cannot consider whether a particular
country should be accorded this re-
ciprocity. Take for instance South
Africa. It may well be that if the
Co mmonwealth case gets under way,
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then South Africa may establish and
become a reciprocal country. Gov-
ernment may so declare, But it
may also be that Parliament would
l;ke to have no truck with a country
like South Africa, or it may be that
you do not like to have this arrange-
ment with the United Kingdom.
But all these things are not left to Par-
liament to decide. Thase things are
taken away from Parliament and given
to the Government to decide which
country should be made a reciprocating
territory or country as the case may
be. All these things are certainly
alien to all the normal sense of juris-
prudence. I am not talking about
socialist jurisprudence ; I am talking
of  capitalistic jurisprudence. If
you look into all the jurisprudence
from the days of Thomas Acquinas,
if you take the British jurisprudence,
or the American jurisprudence or the
French jurisprudence, you find that
these things were not at all encouraged.
Normally these things were not accept-
able to them. Therefore, I say that
something is being done here which is
not at all in conformity with any sense
of independence and sovereignty,—
but something which is being taken out
of the leaf of the British Empire’s
book and superimposed on us. I
say these arrangements are absolutely
repugnant to our sense of whatever
rights and privileges we may possess.
Therefore, the best course would be,
if any arrangements are to be made,
to delete that particular section in the
Civil Procedure Code which gives cer-
tain extra-territorial powers to the
United Kingdom. Let us settle for
ourselves firmly before we decide which
country we shall go to for such arrange-
ments.  Otherwise, to my mind,
this would mean the continuation of
the old imperialistic arrangement
which we want to discard at all costs
and by all means.

SHri RAJAGOPAI. NAIDU
(Madras) : Mr. Deputy Chairman,
This is not a Bill on which we need
spend much time.

Mr. DEPUTY CHAIRMAN :
Then why speak ?
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SHRI
But I feel I have got one or two points
to refer to in connection with this
measute. I would like to know if
section 44A is not there as it stands in
the Civil Procedure Code or as it
would stand after this amendment,
what would be the position. What
was the law prior to the amendment
in the year 1937 ? The law was,
I hope I am correct, that foreign
judgments and foreign decrees were
executed in Indian courts.

SEverRaL HoN. MEMBERS : No,
no.

Surt B. B. SHARMA (Uttar
Pradesh) : They can only be executed
. after filing a suit and obtaining a decree
on its basis.

RAJAGOPAL NAIDU:

I am aware of section 13
and also section 44. I am coming
* to them. The position then was that
foreign judgments were executed in
our country by filing a suit on a foreign
judgment and obtaining a decree. I
suppose my learned friend will agree
with me on that. Now, what if sec-
tion 44A is not there ? After all
the person who obtains a decree in the
foreign court will have to pay ad valorem
court fees and file a suit on the foreign
judgment and obtain a decree from the
court where he files the suit and then
execute the decree. That would be
the position. That used to be the
position ; that is going to he the posi-
tion if 44A is not there.

SHRI
I know,

Now, Sir,by the introduction of this
amendment for 44A, we are losing
some amourt of income which we are

likely to get by way of ad vulorem court

fees on the suits that would be filed
on foreign judgments. Now, why
should we be deprived of it ? After
all, we want moncy and it is only for
that simple reason that I would like to
oppose this amendment and say that
44A may be completely deleted.
Because, if 44A is there, anybody
with a foreign decree can come and
execute his decree without any payment
of court fees. He will have the
I uxury of the litigation ; the court’s
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RAJAGOPAL NAIDU : | time willbe wasted but the Government

" would not get anything by way of

income. It is only for this simple
reason that I would suggest that 44A
may be deleted and we are relegated
to the old position, where we were

[ prior to 1937. After all, Sir, I think

I will be correct in saying that this 44A
has been introduced by the Britishers
only to suit their own convenience and
not with any laudable purpose. ~ What
is the international law ? Ordi-
narily, no civil decree of one country
can be executed in another country.
That is the international law.
(Interruption.) But, it is usually
executed by filing suits on such judg-
ment in the country where these decrees
are to be executed.  That is the inter=-
national law.

it

Suri K. S. HEGDE: No;

depends upon agreements.

Surt RAJAGOPAL NAIDU:
I would like to say one or two more
points about this. It may be that the
country where this decree is passed, it
might have been an ex parte decree.
We may not be able to know whether
that decree was passed after a full-
dress trial. We will not be knowing
about it.  So, my point is, we cannot
blindly execute a decree without going
into the merits of the foreign judg-
ment. We do not know whether it is.
the same procedure or a different one
that was adopted in the other country.

The hon. Minister was pointing
out that an appeal lies agairst any
order under section 47, for any order
passed by the executing court in this
country. I wish, Sir, specific pro-
vision were made in our Civil Proce-
dure Code. In the absence of a speci-
fic provision, I would submit, Sir, that
it will lead to anomalies.

Surr K. S.
provides that.

Surr RAJAGOPAL NAIDU:
It will be always better if a specific
provision were made that an appeal lies
against any order passed in execution of
foreign decree. It is only for this
simple reason that—if this 44A is

HEGDE : Order 41
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amended or if it is left as it is—our
resources would be deprived and we
will be losing what we are bound to
get in the matter of court fees and
therefore I suggest its deletion.

Suri B. K. P. SINHA (Bihar) :
Mr. Deputy Chairman, this is a simple
measure and a progressive measure ;
but, I am surprised that it has given
rise to such a heated debate. My
hon. friend, Mr. Gupta, is opposed
to this measure¢ on two grounds :
first, that it offends against the principle
of sovercignty and the principle of
nationality ; second, it is a peculiarly
British expedient meant only for the
British Empire and should not be ex-
tended to this country. Sir, it was
difficult for me to understand, so far as
his first point was concerned, what he

was driving at. Did he mean
4 P.M. 1o suggest that toreign judg-

ments should be considered
a serap of paper in this country,
that they should be taken no notice of ?
If that was his contention, I am afraid
'he wants us to revert back to the B.C.S.
But we are living in the twentieth
century, The law on the subject
has developed. There was a time,
severa] centuries ago, at least more than
six centuries ago, when no nation en-
forced a judgment passed by a court
of another nation. But since then,
due to the growth of trade and commu-
nications, nations began to come to-
gether, and the law changed in con-
formity with the new situation created
by the new developments. The law
in respect of foreign judgments assum-
ed two distinct patterns. In the
continental  countries of Europe,
judgments of foreign courts were not
treated as a fresh cause of action;
they were subject to execution without
any fresh adjudication in that country,
provided that the country in whose

court the judgment was passed
accorded the same treatment to
judgments of that country. The

law in Britain, and for the matter
of that in countries whose jurisprudence
is based on the system of Common
Law and Equity, differed in this res-
pect, that they did not ipso facto en-
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| force by execution the judgments of

foreign courts ; they treated foreign
judgments as a fresh cause of action.
' That was the only difference.
This distinction has to be kept in
mind that in British courts the
judgments were treated as a fresh
cause of action, and not the original
cause of action.  The results in prac-
tice were the same in Britain as they
were in continental countries.  When
judgments are treated as a cause of
action, the whole gamut of defence
that is open to a defendant on an
original cause of action is not open
to a defendant in a suit on a foreign
judgment. The foreign judgment can
be assailed on certain well-defined
grounds only. The whole case could
not be reopened. The merits of the
case could not be gone into. Even
if the foreign court had followed a
wrong procedure, there was no ground
for setting aside the judgment or
reopening the case.

Suri B, B. SHARMA : That is
the case even in our own courts.  The
executing court has no authority
whatsoever to go into the merits of the
decree, right or wrong,  Whether the
foreign court’s decree is right or wrong
is no concern of ours. If it is certi-
fied as the decree of that court, then
it is executable here also.

Suri P. V. NARAYANA (Madras) :
It falls under a different category.
It is a decree passed under a different
law.

SHrr B. K. P. SINHA : Some
decisions have gone to the extent
of laying dewn that even if the foreign
judgment werc based on a totally
wrong appreciation of law, even then
that judgment could not be assailed.
Only a few sets of defences were open
to the defendant on action on a foreign
judgment, as for example, if the judg-
ment was against natural justice, if the
judgment was obtained by fraud, if
the court which passed the decree had
no jurisdiction to pass the decree, and
a few more grounds.  So, the law on
this subject, in view of judicial decisions
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of various superior courts of various
nations, had crystallized and left open
only a few defences to the defendants
in actions on foreign judgments.
Those defences are open or were open
to Indian defendants according to
the provisions of section 13 of the
Criminal Procedure Code, even
before section 44A was introduced.
Section 44A introduced, however, a
change, a small change—that was,
it applied to all judgments of U.K. and
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all  territories within the British
Empire, that reciprocated execu-
tion without fresh action.
It simply simplified and shortened

the process. Instead of going to
court and filing a suit, the party, the
judgment creditor, will directly apply
for execution. In the execution
proceedings, however, the same
defence that was open to the judgment
creditor before the introduction of
section 44A was open to him after the
introduction of 44A. It did not add
to the grounds on which the judg-
ment could be assailed. The only
loss thereby that this country incurs,
as my friend pointed out, is the loss
of court fee.

Surt K. 8. HEGDE : Almost always
the Indian gain.

Surr B. K. P. SINHA: But
how many cases are there ? Such
judgments might be one per year. I
think not more than half a dozen of
such judgments are to be enforced in
this country every year.

Surr P. V. NARAYANA : Then
why this Act at all ?

Sar1 B. K. P. SINHA : Just
to bring it in line with enlightened
lavir on the subject in the international
field.

Sur1 RAJAGOPAL NAIDU :
Only British jurisprudence.

Surt B. K. P. SINHA: My
friend says that thisis applicable only
in the British Empire, or in the British
Dominjons. 1 differ from him res-
pectfully. Sir, I can refer my
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friend to the practice in Germany. In
Germany, as late as 1870, when the pre- |
war German States federated, formed an
Empire, the judgments of the various
federating States were made executable
without the necessity of fresh action in
any other federating German State.

SRl RAJAGOPAL NAID U:I
was speaking of democracies.

SHrr B. K. P. SINHA: In 1880,
probably after the treaty of Vienna,
anew law was passed in Germany,
and according to that law, judgments
of all foreign courts, not only of the
German States, could be enforced in
Germany, provided the same treatment
was accorded ‘to the judgments of
German courts in those foreign count-

ries. Take the case of Switzer-
land, In Switzerland also there
is a similar law. Switzerland is a

sense than any
world—direct

democracy in a fuller
other country of the

democracy. In  Switzerland  also,
judgments of foreign courts have
been made enforceable by law,

if the foreign courts, if the countries
in which those foreign courts are
situated, accord reciprocal treat-
ment to judgments passed in their
(Swiss) courts.  So also is the case in
Ttaly.  Similarly in Spain.  So is the
case in France now. In France, till
as late as the nineteenth century there
was no provision like this, but then
there was agitation ; the matter
was considered, and in France now,
the law is the same as in India and in the
U.K. I therefore see no reason why
my friend should object to this.
The section 44A, as it originally
stood brought the Indian law into
conformity with the practice and the
law in other countries. This amend-
ment simply widens that scope.
If we confine ourselves to the United
Kingdom or to the Commonwealth
my friend is not satisfied. If you
extend it wider, even then they
object. I think, Sir, it is difficult
to please them so long as they oppose
for the sake of opposition.

Coming now to questions of details,
I have my difference with the
hon. Mover. I have moved an
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amendment to which the hon. Mover
referred.  Sir, the first amendment
was that :

In clause 2 of the ‘Bill, in the proposed
Explanation 1 to Section 44A of the Code
of Civil Procedure, 1908 after the word
“India” the words ‘“ which accords recipro-
cal treatment oni equal terms to decrees
passed in the Indian Union and” be
inserted.

What was my intention in this ?
My intention was not to leave this matter
entirely in the hands of the executive.
I wanted that the judiciary should also
have some say in the matter. It
may be noted how after all ‘Reci-
procating territory’ is defined. It
is defined as : ‘any country or terri-
tory outside India which the Central
Government may...... declare to be
a reciprocating  territory’ That s
really begging the question. I simply
want that some definite standards
are laid down which would be obvious
to anybody or at least to the courts of
law. And only when those condi-
tions are fulfilled and only when those
standards are obtained that the Govern-
ment should declare a country to be
reciprocating  country.

Surt K. S. HEGDE :
you mean by equal terms ?

What do

Surr B. K. P, SINHA : Full re-
ciprocity.
Suri K. S. HEGDE :  Supposing

there is a maintenance decree in a
country where monogamy is in practice.
Is it on ‘“‘equal terms”, with the main-
tenance decree in a country where
four wives are allowed ?

SHrI B. K. P. SINHA: We do
not look to* the four wives” or “the one
wife”. But you look to the decree
itself.

One country says, “we shall execute
your decrees up to a thousand or
ten thousand rupees, or in a
particular year, the total of the
decrees of your courts which we can
execute is so much. If you lay some
such conditions we should also lay
some such conditions”.  Only if they
fulfil some such conditions should we
reciprocate.
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In the British Act, however, the
matter is left for the executive. My
amendment takes it from the executive
and places it in the judiciary.  This is
not based on any distrust of the execu-
tive, but on the fact that I have greater
faith in the judiciary than the execu-
tive. That is why I wanted this
amendment to be incorporated. Fut
after the assurance I have rcceived from
the hon, the Mover that we will ccord
recognition only if there is full reci-
procity, I do not think there is much
point in my moving this amendment
or pressing it here,

So far as the other amendments
are concerned since I do not wish
to move them, I shall deal with them
here and now when the general dis-
cussion is going on. The other
amendments are also based on the
British Act. A decree shall not be
considered a decree if it is not execut=
able in the country in which it is passed.
Take a concrete case here. What
does this amending Bill lay down, here 2
It lays down that a decree of a foreign
court shall be treated, as a decree
passed by the district court. That
means the period of Ilimitation for
purposes of execution will be three
years.

Surt C. C. BISWAS : You Ilook
at section 117 of the Limitation Act
where you will find that the period of
limitation, for a suit on a foreign judg-
ment is six years.

Surt B. K. P. SINHA : Yes, yes.
The British law also lays it down that
the process for execution or registra-
tion can be taken within six years of
the passing of the decree in the original
court but then it lays down an exception
also and the exception, is that if a parti-
cular decree is non-executable in the
original court of the original country,
then in that case it will not be executed
here. Suppose in a particular type of
decree the limitation provided in the
court which passed the original decree
is two years or three years. Then
after that period of limitation that
decree will lapse and will become non-
executable in the original court.
But according to this amendment it
will be executable here.
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SHrI B. B. SHARMA : It will not
be executable because if the decree was
time-barred there, no court will certify
it. It will not be a decree at all.

SHrl B. K. P. SINHA: And the
second amendmient is also based on the

Act. That is also derived from the
British Act.

Sur: C. C. BISWAS: Look at
clause (d) of section 13. It is safe-
guarded by section 13. Sir, why

should we waste time in discussing
this and especially when he is not
moving the amendment ?

Surl B. K. P. SINHA : T have to
explain it. He has referred to a cer-
tain judgment. I have also certain
judgments here, Sir.

Sur1 H. D. RAJAH  (Madras) :
Are they both contradictory ?

Suri B. K. P. SINHA: T do not
think they are contradictory. Most
of the cases in which foreign judgments
have been refused recognition on the
ground that they were contrary to
principles of natural justice were cases
wnere no notice of the proceedings was
given to the defendant. My amend-
ment refers to cases where insufficient
notice is given. That is not covered
by the rule of natural justice. Only
when there is complete absence of notice
the principle of natural justice comes
in.  When there is insufficient notice,
it is merely a question of procedure
and it is not hit by the principle of
natural justice. Tt was in view of
this fact that the British law laid it
down as an exception and made decrees
unenforceable if they were hit by this
provision. Again Part 3 of my
amendment says in effect that this
law shall not be retrospective. I need
not stress this point or expand it
because jurists everywhere don’t look
with favour on retrospective laws.
‘The British law on this subject also
lays down that there shall be no retros-
pective operation. I simply want
that in this case also in the matter of
execurion of decrees also, the law should
fall in line with the practice and the

3
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law in other countries as wzll as in this
country. That is my submission.

DEPUTY CHAIRMAN :
Biswas,

MR.
Shri

Surt KISHEN CHAND : May I
have a word

Mr. DEPUTY CHAIRMAN: I
have called the Minister.

Sur1 C. C., BISWAS : I don’t
think any long reply is required to my
hon. friends. 1 will first take up
Mr. Bhupesh Gupta because he struck
a line which appeared to be rather
queer. He seems to be suffering from
what may be termed as ‘Empire’
complex. The Civil Procedure Code
no doubt follows the pattern of the
British law.  The British Act itself
was fouanded on well known principles
of international law. Now, after
the attainment of independence, India
has entered into intimate relations with
many countries with which it had no
such relations before—trade relations,
commercial relations, etc. In the
earlier days possibly the United King-
dom and countries in the Common-
wealth were the only countries with
which India was trading or had trade
relations. What is the object of this
Act ? It is to make it easier for
people who have business transactions
on either side—both here and in the
foreign countries—to obtain satisfac-
tion of their decrees. Suppose an
Indian merchant has some business
transactions with someone in England
or in Germany or in Switzerland or
in France, and suppose he gets a decree
against him here, it should be possible
for him to take out execution in the
other country where the judgment
debtor may be residing or may have
assets which can be attaced. 1In
such a case it would be to the ad-
vantage of Indians if British courts
allow the decrees obtained in this
country to be executed in England.
If that is done, it is only right and fair
that India should be prepared to afford
reciprocal treatment in respect of de-
crees passed in the other country. That
is the whole object. Now because
we occupy a much higher position than
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what we did before—we did not
occupy any position of  that
nature before and now we occupy
a special position in the interna-
tional world—therefore, we cannot
remain wholly isolated, and therefore
there must be transactions, many more
transactions than we could think of in
the British days between ourselves and
people residing in other countries, and
in order to facilitate business, we have
got to have a law of this kind.

One hon. Member referred to
Burma. What happened in re-
gard to Burma was this. Arrange-
ments were made with British Burma
in 1939 soom after section 44A was
enacted for reciprocal arrangements.
That was then done, and the arrange-
ment continued. But Burma seceded
from the Commonwealth in 1948
and therefore, automatically these ar-
rangements came to an end. Now,
of course, we are removing the restric-
tions which were there in section 44A
limiting its applicability only to the
United Kingdom and countries within
the British Commonwealth. Now we
shall be in a position to enter into re-
ciprocal relarions with Burma, just as
we shall be able to do so with any other
country.

Then it was said by my hon.
friend who had given notice of an
amendment that he would not leave
it to the execurive to declare the
countries which will be accorded
reciprocal facilities,
leave it to the judiciary. In other
words, he suggests that if the other
country is prepared to accord recipro-
cal treatment, then it will be the
bounden duty of this Government
or this country to return the compli-
ment. But there might be other consi-
derations, besides judicial considera-
tions. For instance, suppose South
Africa asks to have its decrees executed
in this country, then there might be
political considerations for which the
Government of India might think
twice before granting these facilities.
Soit is not merely a question of judicial
decision. There might be other consi-
derations also. In England the mat-
ter is left to the executive. In other

but would rather’
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countries also,so far as I know and I
speak subject to correction, there too
the matter is not left to the executing
court but to the Government of the
country. That is a very valuable
safeguard. )

Suri B. K. P. SINHA: On a
point of explanation, Sir, my con-
tention is that the matter should not be
left entirely with the executive. My
contention is that after the executive
has done something in a particular
case, or in a particular limited sphere,
the judiciary should keep a watch
over that.  Even after my amendment
is accepted, nothing prevents the Gov-
ernment of India from not accepting
South Africa as a reciprocal country.

Surt C. C. BISWAS: I may
answer that. Suppose we declare a
country a reciprocating country and
then a decree passed by a superior
court of that countryis brought here
for execution. Then objection might
be taken by the executing court that this
is not valid in law, because this country
does not accord reciprocity and there-
fore this court has no jurisdiction.
That objection might be taken.  Then
the judiciary will have a chance of
going into the question. Anyway,
every safeguard will be taken by the
executive ; there is no doubt about
that, and you can take it that in no
circumstance will any country which
does not deserve reciprocal facilities
will be accorded such facilities.

My hon. friend Shri Gupta refer-
red tO extra-territorial jurisdiction.
There are so many matters in which
extra-territorial jurisdiction is recog-
nised by courts of law that I was sur-
prised that a lawyer of his standing
should make a point of that at all,
I do not profess to be a jurist like him.,
But with what little knowledge Ihave,
I can say with confidence that extra-
territorial jurisdiction is not something
unknown.

SHrR1 B. GUPTA : Not in this
case.
Suri C, C. BISWAS : I will only

just touch on the other points raised.
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Mr. Rajagopal Naidu referred to the loss
of income that will result. He said that,
if we adopt this amendment and allow
section 44A to remain on the Statute
Book, then suits on judgments will
not be necessary, and we shall lose a
good deal of income which we might
have obtained from court fees. Sup-
pose a suit on a foreign judgment was
filed in the High Court. There
would be no question of paying any
court fee. But I would like him to
consider this. ~How many cases will
‘there be in which revenue would have
been obtainable in this country ?
What would be the number of
cases in which suits would be filed
on foreign judgments ?

If it is very small, then there is no
point in the argument that there will
be a considerable loss of revenue.
If there is any loss, it will be com-
pletely negligible. On the other
hand, if the number of such suits
is very large, that shows that there is
necessity for legislation of this kind and
our people will benefit.  Therefore,
this argument based on possible loss
of revenue does not, if I may say so
with all respect, appeal to me.
After all, how much are you going to

get ? It is not much.

Suri GOVINDA REDDY
(Mysore) : What about ex parte de-
crees ? .

Sur!1 C. C. BISWAS :
ex parte and non-ex parte decrees.
Ex parte decrees may be obtained by
fraudulent suppression of notices :
that will be hit by section 13 ; if judg-
ment is not pronounced on the merits
of the case, that will also be hit by
section 13 ; if the decision is contrary
to international justice, that again
will be hit by section 13 ; all possible
safeguards which one could foresee
are provided for. And, then, remember
that the decrees which are referred to
here are only decrees for money, not
decree for specific performance, not
decrees for enforcement of contracts.
It is only in respect of money that a
decree will be execut%ble. In a trade
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transaction, you have to get money and
you file a suit, get a decree and, instead.
of having to execute it there, you
get it transferred here and execute it
here in this country. So, there is
nothing very grave, no momentous.

international consequences involved.
in this simple Bill.

Sir, I move.

SHRI H. D. RAJAH : Sir, there is

one point on which I would require
information from the Minister of Law.
As Mr. Gupta said correctly, the
Soviet Union does not come under
the orbit of this Bill as the pro-
perty matter is not there on which
a decree in this country is to be en-
forced in Soviet Russia. A decree by
Soviet Russia can be enforced in this
country because here, it is based upon
property, private property. There-
fore, the question of reciprocity with
that country will not arise. I would
like the Law Minister to explain how.

MR.DEPUTY CHAIRMAN:
It refers only to money decrees : no
question of property is there.

Suri H. D. RAJAH: Money is
there, that is property. What is
this ? Money means property.

Tue MINISTER ror REVENUE
AND EXPENDITURE (SHRI MAHAVIR.
Tyacr) : Soviet Russia is not al-
together without money.

Mr. DEPUTY CHAIRMAN : The
question is :

That the Bill further to amend the Code
of Civil Procedure, 1908, as passed by the
House of the People, be taken into consi-
deration.

The motion was adopted.

Mr. DEPUTY CHAIRMAN :You
are not moving your amendments ?

Sur1 B. K. P. SINHA : No, Sir.

Mr. DEPUTY CHAIRMAN :
There are no amendments to the Bill.
The question is:

That clause 2 stan part of the Bill.

The motion was adopted.
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Clause 2 was added to the Bill. dered ex parte on account of the agree-
ment, and that decree will come for
Clause 1, the Title and the Enact- | execution to our country. Then
ing Formula were added to the Bill. section 44A will not give any relief to
o . | our countrymen, Therefore, I .
Surr C. C. BISWAS : Sir, Imove: | g o0 toythe hon, Law Minis:‘e,guig
find out a way to protect the rights of
our countrymen. I suggest to him
that he should add a clause whereby
there should be a right of appeal against
l‘ih(zh execution of that decree in the
’ ndian courts. That was what
Surt KISHEN CHAND  (Hy- | wanted from himin that clariﬁcationl.
derabad) : Mr. Deputy Chairman, { I wanted to place this before you on the
on paper this is a very good piece of | g/ reading, but I did not get a chance
legislation as it raises the status of | and therefore I would submit even now
our country in the international field ; \ tha¢ he should so modify this Bill that
but, I would request the hon. Law ‘ there be a provision enabling our
Minister to kindly examine it from countrymen to appeal against the

ah pra%tlcciﬂ tﬁitmt't Og ff\e]éizv'theHIeng;i \ execution of the decree in Indian courts
then fin 1 . as an unfair clause is inserted by the

nationals adversely in every way. Britishers in all trade agreements.

That the Bill be passed.

Mr. DEPUTY CHAIRMAN : The
motion is :
That the Bill be passed.

I want to point out, Sir, that 50% Further, I would submit that this
of our trade, both export and import, | type of appeal should be free from
is carried on with the United Kingdom. | court fee.

There is no gainsaying that a major
portion of these cases will arise only
with the U. K.  Of course, there are
other countries with which we have
trade of 19, and there is a possibility
of cases arising even with those countries
but it is very remote that such occa- J

Dr. ANUP SINGH (Punjab)
Mr. Deputy Chairman, I rise to sup-
port the Bill.  But I rise more parti-
cularly to make a suggestion which,
if adopted, would save considerable
time of this House in future. I
am rather serious about it. I think
that if the Congress Party in this House
were to enter into an agreement with
the Opposition that the expression
“British ~ Commonwealth” will not

be used, or rather if they were to put

a ban on it, I think we might save

ourselves a great deal of time. For
< it is quite obvious that no Bill is being
|
I

sions will arise.  So, we have got to
consider it from a practical point of
view. In all trade agreements with
the United Kingdom, there is a clause
that this agreement is subject to the
jurisdiction of  British  courts.
Whether we like it or not, our position,
both as a seller and as a buyer, is a weak
one, and our nationals have got to
agree to that clause which binds down
the jurisdiction to that of British
courts.  Theoretically, of course, it
will be a reciprocal arrangement,
but in practice, as all agreements will
be subject to the jurisdiction of British
courts, naturally, even if our nationals
want to file a suit they will have to file
it in British courts. So far as the
Britisher is concerned, he will be within
his rights and he will file his suits
there. So, it will be much easi%r for a
Britisher to file a suit, and our
countrymen will find all sorts of diffi- | Dr. ANUP SINGH: 1 was
culties in defending it. A decree | going to suggest also that if we were to
passed on a judgment will not be consi- bring a motion to the effect that this

judged on its intrinsic merits. The
hon. Law Minister was kind enough
to delete reference to Britain, but
still the Opposition goes on harping
on the British Empire and the British
Commonwealth.

SHRI P. SUNDARAYYA (Madras):
Will the Congress Party move a re-
solution asking Government to with-
draw from the Commonwealth ?
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House does not recognise the existence
of the British Commonwealth, I am
quite sure that there would be voci-
ferous opposition on the ground that
the Law Minister has been very partial
becau e no reference was made either
to th existence or the non-existence
of the Soviet bloc. I submit that if
we were to use the expression ‘‘British
Commonwealth”  less—ration  it—
we would help ourselves a great deal.

Surt P. V. NARAYANA: Sir,
section 44A itself has outlived its
purpose. In the days of the British

Empire it was thought fit to introduce
that provision in the Civil Procedure
Code, because the British Empire and
all the Dominions were considered
to be a single unit for several purposes,
and in order to erable them to help
each other this provision was consi-
dered necessary at that time. I wish
Government had come forward with a
Bill repealing this part of the Civil
Procedure Code, that is, deleting
section 44A altogether.

Mr. DEPUTY CHAIRMAN
That point has been made out.
The hon. Member is repeating an
argument which  has already been
advanced in the earlier discussion.

SHrR1I P. V. NARAYANA In-
stead of that, they want to extend this
to other parts of the  universe.
It was introduced first in the British
Empire. Now it has found a place
in the Civil Procedure Code of India
today, and it is now being ex-
tended to other territories. It covers
all reciprocating territories outside the
Commonwealth,  But so far as these
other countries are concerned, you
will be losing a lot of money. Our
Government will be losing to some
considerable extent, just for the pur-
pose of a very few capitalists, business-
men. In executing these it will mean
our own lawyers will get very little fees.
We have got a number of vakils who do
not have much work. Now you are
further reducing their professional
work. I have nothing more to add.
This, I feel, is quite unnecessary.
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SHrr B. P. AGARWAL (West
Bengal) : Sir, all our lawyer Members

have spoken on this Bill ; so I do not
want to say anything on the Jegal
aspect of the necessity or otherwise
of this Bill. I only want to put
before the House the businessman’s
point of view for seeking this amend-
ment. Qur trade relations are not
only with British Commonwealth
countries, but there aretrade relations
with many other countries, as the
hon’ble Minister has explained. We
have our trade relations established
everywhere. We should not forget
Sir, that one third of the country which
was previously one is now separate.
There are trade relations between
India and Pakistan. Indian nationals
have established business connections

with  Pakistan.  Similarly Pakistan
nationals have business connections
here. The question of reciprocity

arises with respect to these countries.
Unless there is some such reciprocity
I know it is very difficult to carry on
any business nowadays.  Besides,
Sir, all countries are slowly advancing
towards the ideal of one world. We
are also going towards the ideal of
having one Government. We are

| considering that there must be uni-

versal brotherhood. In the light of
these, I think this measure which is
being provided, is a step in the right
direction. From the businessman’s
point of view it is a great necessity,
and I think, the proper thing for the
House is that it should be passed.

MRr. DEPUTY CHAIRMAN : The
question is : /

That the Bill be passed.
The motion was adopted.

[N

THE SUGAR (TEMPORARY ADDJ1-

TIONAL EXCISE DUTY) BILL,

. 1952

Mr. DEPUTY CHAIRMAN :
I have to make one announcement. I
have to inform the hon. Members
that under rule 162 (2) of the Rules
of Procedure and Conduct of Business
in the Council of States, the Chairman
has allotted time from 4°54 p.M. till
5 P.M. on 27-11-1952 and from 10.45
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