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1hat has been omitled. Anyway, that means 
that newspapers, out of fear or compulsion,  
are not doing their duty. 

MR. DEPUTY CHAIRMAN : They are 
free :o report whatever they want. There is no 
question of privilege. It is up to them to see 
that it is reported as fairly as possible. 

SHRI T. N. SINGH : No, Sir. There has 
been omission completely. What do you say 
for that ? 

MR." DEPUTY CHAIRMAN : This is 
what I am saying—it is for them to see that it 
is as fairly reported as possible. 

SHRI T. N. SINGH : There is a sloka in 
Durga Sapthasathi. 

 
It means that "some people are blind in the 
day; some are blind at night and others are 
blind during both day and night." This is what 
I feel—whether in this House or outside, 
some people seem to be blind. 

I do not want to say anything. 
m i 

THE CONSTITUTION (AMENDMENT) 
BILL, 1971 (To Amend Article 368) —coiinl. 

 

 
MR. DEPUTY CHAIRMAN: Mr. 

Malaviya, you are speaking on some Other 
Bill; you are not speaking on this Bill. 
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SHRI D. P. SINGH (Bihar) : Sir, I welcome 
this proposal of Shri Bhupesh Gupta because 
this fulfils a really obvious lacuna in the 
provisions of the Constitution. Sir, somehow it 
has becoms a tendency with some people to 
take the Constitution very lightly and to take 
the Constitutional amendments also in a much 
lighter vein. The country has witnessed with 
distress that amendments to the Cons- 
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tituiion itself have been sruck down by the 
courts. One can appreciate if an amendment to 
ihe Constitution has some innate capacity for 
the formulation of laws cr for passing of 
orders which might not be palatable or which 
may not necessarily serve any public good and 
in those cases one can appreciate the anxiety 
of the courts, and steps could be taken to see 
that vagaries are avoided. When an amend-
ment to the Constitution is made, it would be 
ridiculous if it is struck down by the courts 
because this is in clear defiance of ihe 
language in article 368 of the Constitution 
which says tha.t the procedures for 
amendment of the Constitution prescribed 
therein should be followed. The Constitution 
prescribes a certain procedure for voting in the 
Houses and for ratification by the States and 
that being the language the Constitution, the 
Constitution shall stand amended. Now, if it 
becomes a part of the Constitution, it is really 
difficult to understand how anybody would 
have the power to strike down that, in other 
words, the  Constitution  itself. 

Supposing that amendment continues on the 
Statute Book that is in the Constitution for' 
two years or a Judge himself takes oath to that 
Constitution. Now, it is a question, to which 
Constitution does he take the oath ? Ulti-
mately he strikes down that very Constitution. 
That, Sir, is a very, very insidious Mate of 
affairs and the sooner it is re-, medied the 
better, because it is not only in violation of Ihe 
democratic traditions and all that but it is also 
contrary to jurisprudence, the known 
jurisprudence anywhere in the world. We have 
not known any parallel in the world where the 
Con--ilitution itself can be subject to that kind 
cf judicial review. 

Sir, coming to this provision, we. feel that 
such anomalies can happen. The Rajya Sabha 
itself has witnessed that by a split cf a vote the 
conscious will of the majo-lity, the conscious 
will of the electroate in the country, has been 
negatived in the privy purses case. And that is 
a very distressing state of affairs; when the 
Lok Sabha passes, here by a split of a vote the 
whole wish of the people and the Parliament is 
negatived. Sir, that kind of situa-4—65RSS/76 

! tion has got to be avoided. After all, when a 
provision is made where both Houses can sit 
together, then a decision after discussion on 
that point itself, when it is taken, will add to 
the sobriety and will add to bring about in 
clear perspective the wishes of the electorate. 
And by this provision we will have really 
removed a deficiency that has been 
overlooked at the time of framing the 
Constitution. It is very, very necessary to 
avoid an. ugly situation. 

Thank you, Sir. 
SHRI BHUPESH GUPTA (West Bengal) : 

Sir, I am very glad that Mr. Malaviya, and 
everybody who spoke, have supported this 
measure. After all, this Constitution 
(Amendment) Bill is meant to remove a  
lacuna  in the Constitution.    And 

| it is so simple as has been stated by my friend. 
Mr. D. P. Singh.    The two Houses 

i are there; they are part of the Parliamjf*'-If 
one House, either this House or    the 

; other House, passes a Constitution (Amend- 
1 ment)   Bill   and  if there  is a     difference 
i between the two Houses, there is a deadlock 

as if a we cannot: pass any Constitution 
(Amendment) Bill. Tt means that you will 
have to wait till the composition of the House 
is changed—of one House or the other. Why 
should we accept that position ? Supposing in 
the Lok Sabha a Bill is unanimously passed or 
by the majority, and here in this House by a 
split of a vote the Bill is no) passed because 
the requirement of two-thirds majority of the 
Members present and voting is not fulfilled, it 
means that there will be no constitutional 

; amendment. Why should we accept this 
position ? I cannot understand. Sir, the Lok   
Sabha   is   far more  representative  in 

I character than the Constituent Assembly which 
framed the entire Constitution. That was really 
not a Constituent Assembly in the sense of the 
term in which we have understood it. Actually 
that was elected by the Assemblies. The 
Assemblies had been elected in the 1946 
election when the framing of the Constitution 
was no issue. At the Assembly elections, the 
franchise was not even 13 per cent. The Lok 
Sabha elections are based on universal adult 
franchise. It has the representation of much 
larger numbers than the Constituent Assembly 
had.   In every respect, the Lok Sabha i» 
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[Shri Bhupesh Gupta] far more 
representative than the Constituent Assembly 
of India which framed the Constitution. That 
is one of the reasons why we did not accept 
the suggestion in the Gclaknath case that if the 
Constitu-i tion were to be amended and the 
fundamental rights were to be abridged, there 
should be a Constituent Assembly. As I said, 
the Constituent Assembly was far less 
representative than the Parliament which has 
been given the constituent power by the 
Constitution under Article 368. Having given 
this power, what has happened ? They have 
not provided for a situation when the deadlock 
between the two Houses may arise. I want to 
remove it. 

AH kinds of things are being said as fat as 
the constitutional amendment is concerned. 1 
must point out that recently a balloon was there 
advocating presidential s \s tem which has 
dissolved. Very good. Another balloon is 
circulating now. We have got a kind of leaflet 
which is a four-page leaflet. The leaflet is 
issued by an organisation called "Group for 
Fighting Foreign Subversion". It says that it is 
issued in support of the Prime Minister. It is 
printed by Excellent Printing Service, New 
Delhi. The address of the Group as given is 
19/B, D.D.A. Flats, Rajouri Garden, New 
Delhi. The leaflet is priced at Re. 1/- though it 
contains only four pages. It is being distributed 
freely. Do \ on know what it says ?   It says : 

"The defect in our system is that it makes 
our Prime Minister accountable to the 
Member^ of Parliament. The chosen leaders 
of the people should, in no case, be 
dependent on the support of the Members 
of Parliament. It is necessary that the power 
of the Members of Parliament to obstruct 
the leader should be curtailed immediately." 
Wonderful thing! You had dissolved the 

idea of a presidential system. Here, this 
pamphlet is circulating the idea that there need 
not be any presidential system and let the 
Prime Minister be directly elected by the 
people and let the Prime Minister be not, in 
any way, accountable to the Members of 
Parliament. All kinds of things are said. Sir, it 
will be interesting to find out  the  person  
behind   the 

i leaflet. You should find it out by investi-
gation. Now, Sir, such ideas are spreading. 
We cannot leave anything in doubt. 
Sir, recently, Mr. Mathew, a former Judge of 
the Supreme Court, delivered the Sapru 
Memorial Lecture on Democracy and Judicial 
Review. He made a very interesting remark 
there. He said : "For the most part, judicial 
reactions of the legislative acts have not been 
an exercise of learning, but of discretion." So, 
according to a former Judge of the Supreme 
Court, the interpretation of the 1 P.M. 
Constitution has been made on the basis not of 
legal learning, not strictly in terms of law, but 
according to the discretion. Sir, this is an 
impossible situation. Now, am I to understand 
that 13 Judges or 14 Judges of the Supreme 
Court will have.... Sic, you want to adjourn 
now ? I will continue in the afternoon. 

MR. DEPUTY CHAIRMAN : The House 
stands adjourned till 2.30 P.M. 

The House then adjourned for 
lunch at one minute past one of the 
clock. 

The. House reassembled after lunch at 
thirty-three minutes past two of the clock, The  
Vice-Chaimnan  (Shri V.  B.  Raju) in 

i the Chair. 

THE   CONSTITUTION   (AMENDMENT) 
Bill,   1971— (Ju amend Article 368) —

contd. 
SHRI  BHUPESH GUPTA :  Sir, to    resume 
the discussion on a Bill of this kind, which will  
lapse anyhow by the time    the I House  
adjourns,  all  I have to say is that | I  brought  it  
forward  to  highlight  a  parti-i cular  point,  
namely,    the    procedure    for I amending the 
Constitution. Now, Sir, I do j not wish to say 
very much on the subject. j The only thins that  I 
should like to point out in this connection, as I 
was doing   be-i fore the House adjourned,    is 
that    a    former ji!tlge of the Supreme Court 
had made I a   very   revealing  statement   in   
which     he had   said  that   judges  decide  
constitutional issues more by discretion than by 
cxami-nina law.    This  is  a  very  revealing 
state- 


