240  Government [RAJYA SABHA] Bill

[SHRI SANJAY RAUT]

reduction in assistance or total removal of subsidy to the spinning sector under TUF
will have adverse impact on the value addition process in the State. One of the ways to
deal with agrarian distress in the cotton-growing region is to have farmer-friendly
policy, which will add more value. Therefore, [ urge upon the Government to continue
financial assistance to the spinning sector under the TUF during the Twelfth Plan.
Thank you.

Demand to set up Anti-hail Guns and Radar System to Protect the Apple Crop
in Himachal Pradesh
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THE VICE-CHAIRMAN (PROF. P.J. KURIEN) : Now we shall take up the
Marriage Laws (Amendment) Bill, 2010.

GOVERNMENT BILL
The Marriage Laws (Amendment) Bill, 2010
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SHRI SHANTARAM NAIK (Goa) : Thank you, Sir. Yesterday, in a lighter vein,
I was mentioning about how marriages begin. in fact, when girl and boy meet, the
promise each other everything including moon. Boy says, I will bring moon from the
Heaven and give it to you. I remember that there are lyrics in a Hindi film ¢ 31 @<I ot
BT U, § 99 & dig Adwar| So, there is exaggeration at the initial stages. I am talking
about initial stages. You must be knowing the old song.
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ST { UE iR UMET & a8 & reactions H 980 Beb 21T & | 2T F Ugel H @R
T el A ygel e A7 URTe € SR ¥l & 919 &S O U o7 ¥ $ reactions H SN
9T BT §, Rifd el has all facets of life. It does not start only with mala sandhi. Sir,
our serials are full of marriage stories. There are episodes of marriages. In fact, in a
sense, | have a complaint that I sometimes doubt whether some of the serials lead to
divorces. Initially, they show some good things, families unite, they laugh and enjoy.
Then, they show women in such a bad light these days. We never imagine that women
could do these things. All these things are shown in serials on television. Therefore,
sometimes, I feel that these things lead to divorces. I am not for any censor on this but
I am just making a casual remark. Our Hindi films are sober in the sense that they have
shown good films on families for the last 30 years. In fact, marriage songs in Hindi
films are quite popular like, oY 2Mal FHREM? TR 7 e 9T T g & and things like

that. But, films are better as compared to serials which show women in bad light.

Now, Sir, I come to the subject. Although some people are saying that it is against
women, but, actually, this Bill is in the interest of women in one way because when
you file suits on regular basis on various grounds, you can imagine the dirty linen
being washed in the courts, character assassination of women being done in the courts
in long trials and the entire family is affected. Newspapers carry the stories. Murmur
among relations creates another story. I cannot imagine the effect of these trials on
children. So, actually, this sort of Bill will avoid all such long trials, character
assassination and destruction of family life. In one stroke, whatever has to happen will
happen. There are minus points also. There is no doubt about it. But, I will talk about
them later. Now, why is there a case of divorce by consent? It is because a frustration
comes in where a party seeks divorce but the other party does not want. Therefore, the
whole process gets frustrated. This frustration is avoided in the present Bill. The question
again arises: Whether the concept of ‘irretrievable breakdown’ can be defined? In my
submission, it cannot be defined in so many words because if it is defined, then, it
becomes like any other ground. Why this concept has come is because it is outside the
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scope of the grounds already existing #deld I8 & f& I8 oMl e &1 Fal | Whatever
may be the case? Circumstances are such x, y, z, whatever it is ST & I &8I, GH T
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! AT 81 21 Therefore, this concept has come, it is not because the Supreme Court
has said it or the Supreme Court said that it was there in foreign countries or the
Supreme Court said in two judgements or three judgements, and, therefore, we are
bringing in this Bill. I don’t think so. We are bringing in this Bill because we found that
Indian conditions also are no different. Therefore, such a law is required in our country
too, maybe, with slight difference. & a1 A1 <7, &l a1 G S F=W, 1 have also
opposed any legislation to be brought only because the Supreme Court says. I am
opposed to that idea. But here the Law Ministry and others have examined, but in our
condition this is a lesson.

Another question is in some countries I have heard that trials do not take place.
Merely on pleadings they grant divorce. I think trial is a must. Even in these cases,
supposing, even party says, yes, the plaint is filed for divorce on the ground of
irretrievable breakdown of marriage. The other party says, “Yes, I agree”. Yet there
are issues to be determined whether this is irretrievable breakdown of marriage. This
is one of the issues. Just because the husband says “yes”; and the wife says, “yes” it
doesn’t become a ground. According to my submission, let the court examine
independently whether the ground exists.

Number two, the amendment which is being proposed by the hon. Minister will
have to determine its share. The Judges, of course, have the power to determine what
share should be given as compensation or whatever it is or what monetary assistance
should be given. Now to determine these also, the evidence will be required. To
determine these, the court has to find out how much the husband has got, how much he
is hiding, what is his bank balance. All these have to be determined and require evidence.
Therefore, even if there is consent, in the sense, pleadings are accepted, even then for
this purpose evidence will be required. Therefore, for quantum also evidence will be
required. If the suit is resisted by the wife saying that she would be in great hardship,
then, of course, the evidence is required. So, it can’t be T& e H g, V4T Ht 721 2|

This requires some sort of application of mind. Now, the hon. Minister has given
a notice of an amendment which I will read. It seeks to add 13F which says “without
prejudice to any custom or any other law for the time being impose in any proceedings
under section 13©, at the time of passing of the decree, the court may on a petition
made by the wife order that husband shall pay to her as financial support such gross
sum or share in the moveable or immoveable property towards settlement of property
right in respect of the property acquired during the subsistence of the marriage as the
court may deem fit or deem it to be just and equitable and any such payment shall be
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secured if necessary by charge on immoveable property of the husband.” J&T W 3pfsHe
ar W&l ¥ wifd 1 was a member of the Committee, we made a suggestion that some
security should be given to the wife. Therefore, the hon. Minister is proposing this
amendment. S99 T § & that discretion has been given to the court to determine
whether to give financial assistance or determine whether to give a share in the property.

All this determination is according to the discretion.

Secondly, it relates to the property acquired as such during the subsistence of the
marriage. Here, I would like to submit that in Goa we have got a good law that the
moment a boy marries a girl, the property of the boy automatically goes to the wife.
After the marriage, the husband can’t part with any portion of the property, without the
signature of the wife, through a sale deed or a gift deed or whatever it be. This is the
law in Goa. I am not sure whether, at this stage, he can do it. But this is a concept
which has to be imported into the law so that the security is foolproof.

DR.NAJMA A. HEPTULLA (Madhya Pradesh) : Sir, it is a very good suggestion.
It is already prevailing in Goa and it should be incorporated here.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Mr. Shantaram, there are two
more speakers from your party. So, please be brief. Please conclude.

SHRI SHANTARAM NAIK : I will take one or two minutes. I am the first
speaker, Sir. ...(Interruptions)...

SHRI VIJAY JAWAHARLAL DARDA : (Maharashtra) : Sir, he understands
this problem very well. Please allow him to speak. ...(Interruptions)...

SHRI SHANTARAM NAIK : Is it a compliment? What is it? ...(Interruptions)...

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Mr. Shantaram, there are two

more speakers.
SHRI SHANTARAM NAIK : I will take one or two minutes, Sir.

As far as adoption is concerned, you are proposing to amend it to include the
adopted children. The only thing about which I am not very clear is whether all the
communities in the country have got right of adoption, that is, legal right of adoption.
What would happen to those children where legal right of adoption is not there? So,
kindly go through these aspects. I think, with all these things, there is still scope for
improvement and that this Bill should be passed. Thank you.
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SHRI TAPAN KUMAR SEN (West Bengal) : Sir, I rise to oppose the Marriage
Laws (Amendment) Bill, 2010, which aims to make ‘irretrievable breakdown of
marriage’ as a ground for granting divorce. It is most unfortunate and, of course, natural
too, that the obsession with reforms in the economic sphere of a particular pattern,
which is generally biased against the vulnerable in the majority of the population, got
reflected even in the initiative of the Government on reforms in the social issues as
well. And, in this case, this instant piece of legislation on the Marriage Law
(Amendment) Bill is also a reflection of that biased mindset against the weaker and
the vulnerable section of the society, and therefore, the measure is being taken quite
unmindful of the fact that that section of the society which, despite all constitutional
rights, are a repressed one, or, are oppressed generally, and their rights are quite limited.

Sir, the proposed Bill of making the ‘irretrievable breakdown of marriage’ a
ground of granting divorce apparently looks as a innocent one, but it must be put in the
context of the actual conditions, in the context of inequalities, injustices, discriminations
and atrocities which women are subjected to, in general. These are reflected through
female foeticide, discrimination against women on wages for the same work done in
the workplaces, various kinds of social discrimination and oppression in respect of
educational opportunity, even within the family, and there are also many other kinds of
oppression which they are subjected to. In that context, if this is put, this Bill is going
to make their situation much more vulnerable, and aggravate the discriminations which
have been thrust against them by the society. The hon. Minister referred to certain
Supreme Court judgements to justify this move. But he preferred to ignore the
observation of the same Supreme Court in the matter of Arun Kumar Aggarwal vs.
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National Insurance Company case which clearly noted that the Government should
assess the value of the unpaid homemaker both in accident claims and in matters of
division of matrimonial properties. Sir, the whole tragedy in our present day society is
that although the Constitution upholds the right of equality, equality of men and women,
but, till now, in our society, the unpaid labour, that the women are doing to keep the
households running, is still unrecognized. And, from that situation, all other inequalities
and discriminations flow to women in general. Unless women are treated as equals in
a marriage and given the same financial and other securities that men have on the
breakdown of marriage, it will be discriminatory to further liberalise the grounds of
divorce. Therefore, the consequences of getting divorced on the ground of irretrievable
breakdown of marriage will be highly inequitable to women and result in further
discrimination. Several studies have shown that whereas men often leave a marriage
without any adverse economic consequences, women and children suffer a severe
decline in their living standards after getting abandoned and deserted. Separated and
deserted women are one of the most neglected sections of the society after they are
forced to leave their marital home. Our law does not view wives as equal partners in
the marital home and leaves them without any share in the marital property and without
appropriate means to live the life with dignity. So, in this kind of a situation, if
irretrievable breakdown of marriage is made as a ground for divorce, then, that will
make the situation of women much more serious. Sir, I would like to impress upon the
hon. Minister the fact that our current law does not allow a divorce without establishment
of fault of the other party. And since most men cannot prove this fault, which you want
to make as a ground,...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN) : Mr. Tapan Kumar Sen, you
kindly finish your speech in two minutes.

SHRI TAPAN KUMAR SEN : I am just finishing. It is a very serious issue.
Please allow me to speak for some time. So, they cannot prove. So, they enter into
certain negotiations with the wife and, at least, the women get some bargaining capacity
margin, on that ground, to settle monetarily about her maintenance. If this no-default
ground is made a ground for divorce, even that bargaining capacity right will be taken
away from the women. So, before making ‘irretrievable breakdown’ a case, I think, it
has to be ensured that women get treated equally in respect of sharing the marital
property and they are put on a sound footing. When I talk of equally sharing the marital
property, I should rather stress upon the proportional sharing of marital property, in the
sense that when women mostly get separated, they are separated with children. So, the
children’s account will also have to be taken into account while deciding sharing of
the marital property.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Please conclude.



Government [2 MAY, 2012] Bill 247

1.00 p.m.

SHRI TAPAN KUMAR SEN : Sir, [ am just concluding. I therefore, urge upon
the hon. Minister to please re-consider the whole aspect, and, as a prerequisite of this
Bill, of making a no-default ground, a ground for divorce, before making it as a
prerequisite, a law must be enacted to give wives equal rights in any property acquired
by the couple, rather equal right on their marital property, and at the same time, the
law must ensure the arrangement for proper disclosure of the income of the husband in
that case. In many cases, while making assessment of the marital property, it has to be
ensured that the real income of the household is properly disclosed. It should not be
just left to the discretion and understanding of the court as such. ...(Time-bell rings)...
I am just concluding. Secondly, it must be ensured that a provision is made for women
and children to have a house and a place of residence. The laws relating to the
maintenance for women and children must be strengthened to ensure that women and
children receive an adequate amount of maintenance which will be sufficient for them
to live a lifestyle, which, I think, is clear. How should we decide on the adequacy of
the maintenance? They should not be worse off that they were earlier, living together
in a family as husband and wife. They should not be worse off than that. That must be
the standard parameter for deciding the adequacy of the maintenance. That should not
be left to the good intention of the judges alone.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Please conclude.

SHRI TAPAN KUMAR SEN : Sir, I am just concluding. It must be ensured that
aprovision is made in this regard. The laws relating to maintenance must be strengthened
to ensure that they continue to maintain their life’s standards which they were enjoying
when they were united. Also, the State has to take the necessary responsibility. Normally,
the abandoned women are experienced of the different womens’ organisation, including
All India Democratic Womens” Association ...(Time-bell rings)... the experience of the
women, the legal hazards they face....

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Kindly conclude.

SHRI TAPAN KUMAR SEN : I am just concluding. So, in this matter there
should be some special arrangement so that the women facing a divorce won’t have to
face the legal hazards they normally face. I think, after ensuring this, the Bill should
be brought in. So, the Bill should not be placed now and should not be passed right
now without ensuring. ...(Time-bell rings)... Thank you.

THE VICE-CHAIRMAN (PROF. P. J. KURIEN) : Now we will take up the
remaining Special Mentions. Shri Avinash Rai Khanna.



