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is being scurbed by imposing sponsorethks so that the deposits of the regional
banks are diverted for non-alrpurposes. | think, policy reversion is required and |
insist the Government to seriously consider reversion of the policy in the matter
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THE VICE-CHAIRMAN (PROF P J. KURIEN): What is the matter? No, no;
your Zero Hour is not admitted. What are you sayindfelruptions...It is not
permitted. Please take your sedntdrruptiong...It is not permitted. Please take
your seat.
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THE VICE-CHAIRMAN (PROF P J. KURIEN): Mr V. Hanumantha Rao, you
are not permitted. Please take your sehltefruptiony..We are going to have an
important discussion. Please take your séat.will now take up the Short Duration
Discussion. Shri Satish Chandra Misra to initiate.

SHORT DURATION DISCUSSION

Issue of eservation for Scheduled Castes and Schedulddibes in promotions
during services
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# inequality & suffer & % € ok <&l social backwardnesss, < f&
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d o1, appointment @ g€ SR IS AT i IAb AT H IEH TERE H A
Rede fewr s @1 onl sfe=1 @edl &1 SoMe 16-11-1992 &1 amarl This
judgment was delivered by a Nine-Judge Bench of the Supreme Court. In this
judgment, for the first timeArticle 16(4) was interpreted that it only includes initial
appointments and does not include promotions within the ambfitrtafle 16(4).
Therefore, reservations by way of promotions cannot be given éadele 16(4).

But, the Supreme Court also noted in this very judgment that ‘all the previous
judgments of the Supreme Court have been holding consistentiArtice 16(4)
includes reservation for promotion and since this was going on, therefore, we now
hold that reservation in promotion will be allowed to continue for another five
years.’” Before this period could come to an end and when reservation in promotions
was continuing, the Constitution (Seventy Sevethendment)Act was brought

and made ééctive from 17th Septemhefl995. Through this amendment, a new
Article was added tdrrticle 16 and that is (4A). Under thisrticle 16(4A), it was
provided that there will also be reservation in promotion for SC andB8fore
incorporation of this amendment, there wasAxt passed in the t&te of Uttar
Pradesh in 1994. It was relating to reservation for SC/ST and Backward Classes. In
this, there is Section 3(7). Under this Section, reservation was granted in promotions
also. After the Constitution (Seventy-Sevenfmendment)Act, the protection to

that Section was automatically givefhereafter there were certain litigations. In
those litigations, it was said in certain judgments that so far as 16(4A) is concerned,
it, no doubt, include promotion by way of reservation, but this accelerated
reservation would not bring in accelerated seniority and there will be no
consequential seniority into this. Once these interpretations were given by the
Supreme Court iVeer Pal Singh Chauhan aAgit Singh cases, a further amendment
was necessitated to the Constitution.

Sir, an amendment was madeAdicle 4A itself. It was provided therein that
when promotion is given, by way of reservation to SC/&dcelerated seniority
would also be given to them. In this manredter the judgment delivered Veer Pal
Singh Chauhan andijit Singh’'s case, they were done away with it as per the
Amendment brought by Parliament. Nowfter this, there was another amendment
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which became necessaly was because there were other judgments which came in
between. These judgments said that reservation in promotion, if they have not done
in the year in question for which vacancies arisen, will lapsethe things were

going on, everyone is trying to find out a method to give equality to SC/ST by
providing them reservation so that these categories of persons can also rise and
they may have administrative control in their hands at the higher posts. Unless there
is administrative control to persons belongs to such castes, it is understood, even if
there is political powerultimately it has to be exercised by the executiVkerefore,

when one takes these considerations into account, all the persons who are at the
helm of affairs in various States, appointments by way of promotions were not given
in time, which resulted in lapse of posts after one .y&ar, to overcome this
situation, the Constitution was further amended. Through the Constitution (Eighty-
First Amendment)Act of 2000, which came into fetct on 9-6-2000, anothéirticle

was added to 16 and it was 16(4Bnd by means of this, it was provided that
vacancies which are not filled in a particular year would continue to remain alive and
will be carried forward into the next, year and, thereaftgo later years till they are
actually filled up, and that this carrying forward of vacancies would not disturb the
50 per cent quota because the 50 per cent quota, even if it is exceeded because of
this carrying forward of vacancies, the carried forward vacancies would be filled up
because they would be treated as vacancies of the year in which they arose. Now
after this judgement was given, there were certain disputes again and certain matters
again went up to the Supreme Court where in and it was said that article 335 of the
Constitution which provides that efficiency in work has also to be kept in mind
while providing reservation, and you cannot give any relaxation while giving
promotion to candidates belonging to the Scheduled Castes and Schedule Tribes in
spite of the accelerated reservation permitted under article 16(4)(a), aatesh
amendment was brought in to do away with this. The intention was that these
particular castes should get their rights enforced through promotion by way of
reservation and accelerated seniorp, a fresh amendment was brought and that is
the 82nd amendment which came into effect from 08.09.2000. Under this, a proviso
was added, to article 335, which empowered ttateS, while making thAct or the

rules thereunderthat they can give relaxation to the Scheduled Castes and Schedule
Tribes with respect to their qualifying marks and also for lowering the standards of
evaluation while making appointments by way of promotion. So, this amendment
was incorporated through the 82nd amendment to the Constitafien.this, it was
thought that the matter was now settled, that all these amendments have taken care
of the Indira Sahni judgement and other judgements that came from time to time, and
that these people belonging to the Scheduled Castes and Schedule Tribes would
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continue to get their right to promotion enforced through reservation. But, in the
meantime, this 77thmendment was challenged again in various High Courts and
the matter went to the Supreme Coilihat was the M. Nagaraj case. Ultimatelye
judgement came in the M. Nagaraj case, which was given by the five-Judge Bench.
This came on 19.10.2006. This judgement upheld the validity of the amendment to
article 16(4)(a) and 16(4)(b). The court held, it said that it isutic vires but while
holding so, the five-Judges Bench, overlooking the nine-Judges Beudgement,

put certain self-imposed conditions, which are not there in the Constitution. There
were three such conditions which had been imposed. They said that the States and
the Centre, before making reservation rules, by means of a quantifiable data — the
court used this word ‘quantifiable data’ — will have to ascertain three things: (i)
whether they have adequate representation in the service; (ii) their backwardness
would be ascertained by quantifiable data; (iii) whether efficiency in administrative
work is being affected as pere of article 335.

Sir, 1 would come to these three conditions imposed as a consequence of the
M. Nagaraj case after narrating the incident that has led this House to consider and
discuss this issue today as account of the judgement that came okpaltl2012.
The Sate of Uttar Pradesh had brought in this 19@4, about which | had referred
earlier that under Section 3(7) there was reservation, heretféelJPGovernment
servants’ seniority rules of 2002 were also framed. By means of the 2002 rules, which
were incorporated on 18.10.2002 in the State of UP véheshri Mayawatiji was the
Chief Minister of Uttar Pradesh, rule 8A was inserted. Rule 8A provided nothing
more than what was already contained in the 85th amendment as it only said that as
far as reservation in promotions was concerned, consequential seniority would also
be available to those who had been promoted by means of reservation in promotion.
Sir, about this rule 8Aand section 3(7), after the change of Government in Uttar
Pradesh, when the Government of another party was in powet3th May 2005,
the State of Uttar Pradesh had deleted this rule 8A. But, in 2007, a new Government
of BSP was formed where Sushri Mayawatiji again became the Chief Minister
Immediately thereafteron 4.9.2007, this rule 8Awvas re-inserted providing
consequential seniorityfrhis was made operative withfeft from 16.6.1995 when the
85th Amendment was brought to the Constitutidtbout this rule 8Aas well as
section 3(7), which is in operation since 1994, 18 years have passed since under 3(7)
promotions have been made; the promotions were continuing since 1950. Section
3(7) simply said that whatever rules and orders continuing for reservation will remain
in operation.
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Validity of section 3(7) and rule 8#ere challenged by means of various writ
petitions. One was filed at théllahabad Bench and another was filed at the
Lucknow Bench of theAllahabad High Court.The Allahabad Bench gave its
judgment prior in timeThe Allahabad Bench, after considering the entire matter held
that the provision of section 3(7) of tliet as well as rule 8Avere perfectly valid
and that they could not be declaretira vires in view of the provisions as
contained in the amended Constitutigkfter that, the Lucknow Bench gave its
decision and the decision from the Lucknow Bench came from the same number of
judges as was of th&llahabad Bench, which had two judgé®ench. But, in spite
of there being a judgment of tihdlahabad Bench which was binding; and if there
was a diference, it could have only been referred to Alehabad High Cours
larger Bench. But, the Lucknow Bench of two judges, proceeded further to decide
the issue and after hearing the parties, they gave a separate judgment. In that
judgment, they declared both, section 3(7) as well as rule 8dltrasvires These
matters came to the Supreme Court. In the Supreme Court, the matters were taken
up. The judgment has now come on 2&pril, 2012. This judgment, which has
come upholds the judgment of the Lucknow Bench. While criticizing the Lucknow
Bench that they should not have proceeded to decide the matter by the two judges
because two judges had already given a judgment afAlthbabad High Court
which was binding on themAfter criticizing this, they proceeded to decide the
matter on merits and it was a five judge Bench. The Nag&alJnion of India
judgment imposes three conditions before framing the rules undéwcth&ir, there
is another judgment in respect of the same matter relating to Rajasthan services,
which is a case known as Suraj Bhés State of Rajasthan, which also came to the
Supreme Court. The Supreme Court also has relied upon Nagatdhion of India
case, and have declared the rule of Rajasthan alsaltes vires. Therefore,
following these two decisions of Rajasthan as well as Nag&apnion of India
case the Supreme Court on 27.4.2012 have upheld the Lucknow 8aedision.

Sir, the consequence of this is very gravBe consequence of this is that persons
who have-been promoted belonging to the Scheduled Castes and Scheduled Tribes
right from 1994 onwards, no protection has been given to them. They are not being
protected as the protection was given in Indira Sahani case. In the Indira Sahani
case, the 9 judge Bench had given a protection to all those who had already been
promoted; their promotions were not affected. But, in the present case, the Supreme
Court has not given any protection to all these employees having been promoted for
the last 18 years. The enforcement of this judgment will affect not only thousands of
employees belonging to the Scheduled Castes and Scheduled Tribes who have been
promoted in the State of Uttar Pradesh, but all such employees throughout the
country
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Rajasthanhas already been a victim of it. Npwhroughout the countnyall
the employees who have got promotions ever since theAtiidndment would be
how revertedAll the rules and the provisions of tiet with respect to reservation
and promotion will be liable to be declaratfra vires and lakhs of these employees
would stand reverted to their posts on which they were initially appoiAgduch
today it has created a situation which is very gravke efect of this is that the
employees belonging to the Scheduled Castes and Scheduled Tribes not only in the
States of U.Pand Rajasthan but also in the whole country are highly agitated. It is
not just the existing employees who are going to bectafd by it.All those who are
likely to get employment in future, those who are students and are still studying and
will be getting employment in future, their future rights are also going to be affected
by it. So, almost the entire Scheduled Caste and Scheduled Tribe community in the
country is affected by it. Therefore, this issue was raised in this House by my party
leader Sushri Mayawatiji with the urgency it deserves. She has also written a letter
to all the leaders of the parties, including the hon. Prime Minister and the Leader of
the Opposition, and stated the facts and the repercussions which are going to arise
out of this.

Now, the question arises as to what is thieatfof this judgement and how
we can overcome it. This is a question which | am putting to myself also. While
considering this question — and which this House also will have to consider — a
few things which are very important. There are three pre-conditions which have
been imposed by M. Nagraj case. One is about backwardness. It is ascertainment of
backwardness by a quantifiable data with respect to Scheduled Castes and
ScheduledTribes. Now while giving the two-judgesjudgement of Rajasthan and
U.P. by the Supreme Court, they refer to the five-judgedgement, and they say
that the dictum laid thereon in Nagmjtase is binding through in M. Naggsj’
judgement which has been given by the five judges, they have completely over-
looked the nine-judgegudgement of Indira Sahni case.,Siwill take all the three
issues one-by-one. The first issue is with respect to ascertainment by way of
quantification of the backwardness. Nowthe nine judges of the hon. Supreme
.Court, in Indira Sahni case, had discussed about backwardness socially
economically and educationallgnd they had discussed ‘socialgconomically and
educationally backward’ words used in article 15, they had also interpreted in article
16. They had also looked article 335, aAdicles 341 and 342 under which the
President issues an order and notifies as to which castes of this country would be
Scheduled Castes and Scheduled Tribes.
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Now, after considering all that, the nine-judge bench of the Supreme Court in
Indira Sawhney case conclusively held that SC/ST are deemed Backward went
through the judgement to find out if some judge has dissented on this point
whether in the case of Scheduled Castes and Scheduled Tribes, it is yet to be
ascertained whether they are backward or not; but | could not find any dissent
among the nine judges. Though the final judgement was given by a majority of six,
still on this issue, all of them were togethand they have held therein that so far
as ascertainment of backwardness is concerned, with respect to Scheduled Castes
and Scheduled Tribes, it is indubitable that they are backward once they are
notified, under articles 341 and 342, as Scheduled Castes or Scheduled Tribes, and
as soon as this exercise is done, they are deemed to be backward the words used
are, “they will be deemed to be backward”. This finding has not been at one place,
but in several paragraphs of the judgement of the hon. Supreme Court it has been
discussedA few of the paragraphs are 264, 319, 323, 367, 567, 571, 781, 788, 796, 797,
798, etc. In these paragraphs the hon. Supreme Court has considered why the
reservation was required. It has also gone into the concept of why there should be
reservation for Scheduled Castes and Scheduled Tribes. It has gone into the history
of this reservation, and the speeches given byBaba Saheb Bhimradmbedkar in
the ConstituenAssembly and thereafteras the Law Minister also in this Parliament
have been quoted in that judgemertiereafter they have said it is unfortunate that
there are two groups in our country who are inherently unequal, one is, the
Scheduled Castes and the Scheduled Tribes and the other is the so-called ‘upper
caste’. They are inherently unequal and this we have to admit. Equality of unequals
is secured only by treating them unequally and to bring equality in real sense, a
positive and affirmative action is required. That is why the necessity of bringing
reservation under article 16 and under article 15 has arise. Undispuiteiglythe
social backwardness which leads to economic and educational backwardness. This
is very important. The Supreme Court into judgment trace the entire history and after
tracing the history they have concluded that social backwardness is the basic thing
which has to be considered and kept in mind. On the basis of social backwardness
only, the economic and educational backwardness comes into \p&ayall know
even today after these many years of promulgation of the Constitution what is
happening in our countryVe all are seeing iWe cannot have a blind eye to what
is happening around usVe have seen what has happened in tteteSnext to
Delhi, in Haryana, in MirchipurWhat happened to the Scheduled Castes and the
Scheduled Tribe people there, they had to flee and leave their places. What
happened during the common wealth games which were held in Delhi one year back
to all the Scheduled Caste and the Scheduled Caste people who were living in and
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they were living in these hutments? They were socially backward and they were
having their livelihood by living there, but all these hutments were demolished. The
special component which was provided under the Special Component Plan, the
amount of almost of Rs. 7000 crores earmarked for upliftment of the Scheduled
Castes and the Scheduled Tribes was used for the games. When we raised this
issue in this House, the Home Minister had given a statement at that time that, ‘yes,
it is accepted that this has been done and we will return back the .mdoeytwo

years have passed and not even a singl@ paisa is given back. Even if now the
money would have been returned, what about those people who have been
dislocated and who were forced to go and live beneath the flyovers and later on
thrown away from there also? It was done for cleanliness of Delhi, because we live
here.All the Ministers, all the Secretaries, the Judges and parliamentarians are living
in Delhi, and it is the Capital as such all of us do not want the Scheduled Castes
and the Scheduled Tribe people to live in huts around us. This we have to keep in
mind and we have to accept this realitye stark reality which glares into our eyes.

This discrimination is still continuing till todayVhat happened in Odisha,
where the persons belonging to the Scheduled Gates were not allowed to cross in
front of the houses belonging to the upper castes? So, these things have to be kept
in mind while finding out why it is so. This is background what the hon. Supreme
Court and the nine-Judges Bench had traced out and looked into the social
backwardness and then found that the reservation is a must to make them equal, it
is not discrimination with respect to equality which is contained in article 14 of the
Constitution. It rather interpreted that this is for bringing the equality for which it is
necessary to give reservation. Now this reservation is being sought to be done
away with by a judgment of five Judges which completely ignores the nine-Judges
dictum on the question of backwardness. The Supreme Court had also considered
that higher castes, even if economically backward are not socially backward and this
makes a vast difference between the two. They even considered this aspect. Every
time agument is made that even higher caste people are alsptpemfore, what
about their reservation. Earlier reservation was given through an Office Memo by
the Government of India of 10 per cent to such persons also who are economically
backward. But that was struck down by the Supreme Court. It says that higher
castes are not socially backward. Even if economically backward, they traced out
that the diference between the two is, and said it may be all right, they arelpdor
still socially they are not backward. Whenever they sit in any social gathering, they
are given a dferent place, even being podhey have a diérent position because
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they are socially forward and they are not socially backward and all this was taken
into consideration while bringing this article. The judgment also said that the SCs
and the S3 will otherwise be never allowed to reach the top, if they are not given
reservation. Every effort and power would be used, which is being used even today
by those who come into power and who are still against the reservation of the
Scheduled Castes and Scheduled Tribes or their upliftment and want to keep them
down or push them dowrnd, for this reason, DiBheem Radmbedkar had stated

that empowerment of the unrepresented is necessary in service so that
administration can look to their problems algmd, this empowerment, he said, is
necessary in the administration because political empowerment only will not suffice
since even if we achieve political empowerment, still the work is to be done through
the administrator Therefore, unless the people of these particular castes and
communities reach at the higher places, through reservation, the desired results
cannot be achieved. Therefore, it is necessary that reservation should be provided
at that place also. Here, | would like to read a few lines of the Indira Sawhney Case.
In paragraph 788, it says, “Furthérone keeps in mind the context in which article
16(4) was enacted, it would be clear that the accent was upon social backwardness.
It goes without saying that in the Indian context, social backwardness leads to
educational backwardness and both of them, togetead to povertywhich, in

turn, breeds and perpetuates the social and educational backwardness. They feed
upon each otherconstituting a vicious circle. It is a well-known fact that till
Independence the administrative apparatus was manned almost exclusively by the
members of the ‘upper’ castes. This is a fact, which we have to accept. The
Scheduled Castes and the Scheduled Tribes and other similar backward social
groups, among Muslims and Christians, had practically no entry into the
administrative apparatus. It was this imbalance which was sought to be redressed by
providing for reservations in favour of such backward classes.

In this sense, DrRajiv Dhawan may be right when he says that the object of
Article 16(4) was “empowerment” of the backward classes. The idea was to enable
them to share thet&e powerThis is very important to be considered and noted.
We are accordingly of the opinion that the backwardness, contemplated by article
16(4), is mainly social backwardness. It would not be correct to say that the
backwardness under article 16(4) should be both, social and educational. The
Scheduled Castes and the Scheduled Tribes are without a doubt backward for the
purposes of the clause, no one has suggested that they should satisfy the test of
social and educational backwardness. Now the teeth of this, a five-judges
judgement comes into fett. A nine-judges bench had discussed it. Not in one but
in several judgements, the hon. Supreme Court have also considered article 141.
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And, while considering the article 141 about the orders passed by the Supreme
Court, in one of the latest judgements in 2010 case of Small-Scale Industises
Harmeet Singh, volume 3sc, page 330, while interpreting article 141, it was held that
the decision of the smaller bench cannot override the decision of the larger bench.
But we have that judgement; and, we have the consequence of such judgement,
which has resulted in declaring the provisionsudiga vires on the basis of this
five-judges judgement, sitting over the nine-judges judgemAntd, the two
benches of judges, of course, say that they are bound by the five-judges judgement.
Therefore, a situation has arisen which will have to be considered urgently and
needs to be necessarily looked into by this House and the Parliament to overcome
this type of a situation, otherwise it will lead to a very bad situation. Therefore, it
has to be considered most urgently by us.

In the end, | will also be making some suggestions with respect to
overcoming the situation which has been brought before us. But before that, |
would like to mention two other issues.,Shiere are three conditions that have been
imposed. The second condition is ascertainment of adequacy of representation in
the service. This is the second condition which was imposed in Nagaraj case and
also in the State of UP and also in Rajasthan, case relying on the Nagaraj case. This
condition is that before making promotion of the Scheduled Castes and the
Scheduled Tribes by way of reservation, an ascertainment has to be made whether
adequacy of representation in the service is there orTimotlo so is, absolutely
impossible. This is a condition, which has now been directed to be imposed.
Accordinly to it, whenever a promotion is to be made with respect to the Scheduled
Castes/Scheduled Tribes then first, an ascertainment is required to be made about
the inadequacy of representation in the services. Every State, including the Union
Services, on the basis of the population of the Scheduled Castes/Scheduled Tribes
in their Sates, has ascertained and fixed some quddaertainment is made not
only in UPbut also in every t8te.All the Sates in the countnincluding the Union
of India, ascertain the quota which is required to be filled by these persons in all the
posts, including appointments at the initial stage or at the time of promotion., In UP
it is 21 per cent for the Scheduled Castes and 2 per cent for the Scheduled Tribes.
In some States, it is more for the Scheduled Tribes and less for the Scheduled
Castes. It depends on the population or the situation existing in the respective State.
So, this ascertainment is done in every State. Therefore, this is sufficient. Once the
ascertainment has been made, no further inquiry is required to be made for
ascertaining whether adequacy of representation is there or not. If we read article
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16(4-A) or read the article 16(4-B), we will find that it is literally making a provision
which is not existing in the @stitution, which is inoperative and ineffective.
According to me, if the quota under the reservation of SC/ST for promotion which
has already been fixed or ascertained for a particular State Service or for the Union
of India Service, has not been achieved or reached, then, in that case, it shows that
adequate representation in that particular category of post is not there. It is not at
all violative of article 16(4-A). Therefore, a clarification by means of an amendment
would be required, which | would be suggesting after submitting the third issue.

The third issue is ascertainments of efficiency in working while making
promotions. The judgement imposes this condition also. It says that whenever you
are going to make a promotion, you cannot ignore article 335. Therefore, you have
to see that whenever you make a promotion, whether by way of appointment or by
way of promotion, of the Scheduled Caste or the Scheduled Tribe, you first have to
look into article 335 and see that thdéicéncy is not being d&tcted.Ascertain this
in every promotion. This, again, negates completely not only the provisions of
articles 16(4-A) and 16(4-B) but also the article 335. Keeping this situation in mind,
only this amendment was made in article 335 on 8th of June, 2000. Through this
amendment, a proviso was added. What is that proviso? | will just read that out
because that will make it cledt says, “Provided that nothing in this article shall
prevent making of any provision in favour of the members of the Scheduled Castes
and the Scheduled Tribes for relaxation in qualifying marks in any examination or
lowering the standards of evaluation for reservation in matters of promotion to any
class or classes of services or posts in connection with the affairs of the Union or
of the State.” So, giving relaxation has already been incorporated under article 335. It
is under this article that all rules have been framed and it is under this thsttthe
has also been framed in UP and elsewhere. If, in any individual case, it is not
followed and if that individual case goes to the court and is challenged, which if it
is found that the qualifying marks or the relaxation which was determined under
article 335 has been violated, then, in that individual case alone it can be looked
into. But a general condition should not be imposed for ascertainment, before
framing the rules, of seniority or of promotion, by reservation rules have already
been framed in the State of UP and wherein eligibility conditions have been imposed
even for the promotion of the Scheduled Castes and the Schédilled. AiImost
in every State and the Union of India, rules are there saying that this is the minimum
number for qualifying and this is the requirement of the length of service which you
have to put in, which is conditions are common for all; it may be Upper Caste,
Scheduled Caste or Backward Class or any other cate@ugh minimum
requirements, which ascertain the requiremengfticiency, are already thereA
person who has put in 25 years of service and, only when he becomes eligible for
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promotion. If he is promoted on the basis of reservation and given senitoistyout

still such promotion is violating article 335, though he has already attained
efficiency. Therefore, all these above three pre-conditions which have been
incorporated in the judgments of Supreme Court, have to be looked into. Parliament
has to consider this because we have no other reriteidynot a case where under
article 143, the President can refer the matter to the Supreme Court for ,answer
because it cannot be done. That is not binding. It is not binding upon the Supreme
Court to even answer the referendénerefore, that is no remedWhat the five
judges in M. Nagraj case have held the two judges have refiled on, and they have
reiterated in the same. So, we have to find a rem&dywill have to sit together to

find a remedyThat is why our Leader Sushri Mayawatiji, has written a detailed
letter requesting all the leaders of the Parties to come togsthéwgether and look

into this aspect to overcome the judgements. Whatever | have said just now is
contained in the letter that she has sent to every one.

In this regard, | would like to make two suggestions. First in respect to the
issue of backwardness. The 5 judyer judgment overreaching the judgement of nine
judges while holding that inspite of the name being declared under articles 341 and
342, that backwardness is yet to be ascertained. But since that judgement has come;
in my view it becomes necessary that we should amend articles. 341 and 342 by
adding this after article 342. Here, | would like to make some suggestions, because it
is very important to overcome this situatiofiticles 341 and 342 provide for
declaration of certain castes as ‘Scheduled Caste and Scheduled Tribes' after an
exercise which is to be done looking at the social, educational and economic
backwardness. Therefore, they are, under this Supreme Court judgement, treated as
‘backward.’But now looking at the five judges judgement, article 341 is required to
be amended by adding this. It says, “and shall for all the purposes of the
Constitution be deemed to be Scheduled Caste in relation to that State or Union
Territory or as the case may be.” Nomy suggestion is, if we make amendment
then this will settle the issue of ascertainment of backwardness.

The second suggestion is with respect to article 16(4A) where they say
ascertainment of adquency in service is required to be done. Why do they say that
ascertainment is to be doné?ticle 16(4A) says, “Nothing in this article shall
prevent the State from making any provision or reservation in matters of promotion
in consequential seniority to any class or classes of posts in the services under the
State in favour of the Scheduled Castes and the Scheduled Tribes, which in the
opinion of the State are not adequately represented in the services under the State.”
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This last sentence is being used for saying thatertainment of adequate
representation is necessaryherefore, my submission is that by ways of
amendment, the following sentence should be deleted. ‘... which in the opinion of
the State are not adequately represented in the services under the State’ and, in its
place, the following sentence should be substituted, ‘to the extent of percentage of
reservation provided to the Scheduled Castes, Scheduled Tribes in the services of
the State’. ..Ifterruptiong...Since such percentage have already been fixed by all
the States, therefore as soon as this is added, it will take care of this present
controversy

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Yes, please.

SHRI SATISH CHANDRA MISRA: Sir, | will take only two minutes more. If
this is incorporated into this by deleting this sentence, this issue would be closed
for all times to come and it would take away the adverse effect which has been
created by Nagra’ case.

So far as the @&tiency is concernedArticle 335 is already there and,
therefore, it has to be provided that if the rules are framed in accordancArtidlh
335, then that is sufficient to conclude that efficiency has been determined.

Now, after saying this, | would like to...
THE VICE-CHAIRMAN (PROF RJ. KURIEN): Yes, please.

SHRI SATISH CHANDRA MISRA: Sir, there about five minutes left for lunch.
I will take that much time onlyl will take only two minutes. | am really gratefagh
MUBl 34 9 &b U ggde o9 € 6 omud gHel yRT Hidl fe@n g, ofed § uyg
el g 59 vy w # Ryl 9a @ Rer g feRi Bl gw owar € 6 wmaw A9
W WET 9T o fon @ W R 9Hsdt © fe #9 pe osue e oo fon g,
ar | am sorry for that. But | fell that for considering and understanding the whole
issue, the gravity of the issue, it is necessary that we should look into albithis.
q4, 8 @i B FE ARl o @Ry fF deyes erReflsYes glged & arT a4
Td A FaPR el b Ugd &1 AT SABl I8 SUBR, S gl Aed S HERTE
FsHY ot 7 fear on, sl usd W ST Wl @) S & 9] BEA @l
PR B TS A, S A€, THH dHR W AW H USHes BREAISACS s b
StoSiR g ARmEdt SHoA fRw o den SWd 9@ FE SFiedc omATl Wfdd ame
i agl fagueE oRmES B T 2, oy R @ U fagwed o € f5 osme on
ged &, SAbl fBR ¥ mard ugEr #l, iR BIE B IR @I S @ Tl e
g0 AR ool Al ot AFfAEar FEl 99 W 2 € U8l 9@ f5 d%es domw A
deyes BRE $ Sl HAEl WA d [H AN §, AT B S AW W W o fear
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S g, Al A SE WISl SO 8, SEfe $9 dRE @ Sl gERl R A8l
Il Bl MR BIE B B fHFA W@T ¥, BT WIRG SOAT ST T AT S A
W BIS S8 g% ol & A @ 89 X IMETd B Bl BIRE eRd & SR dEd
g f& sus Soxa TE %, Sefe 39 e @ A S ey @l & ARy # e
Il TR 9o SRt B AR Ueiee pReniSYes TS iR ddaS @M $ wWy
A g o fem o 8 ar w9t @ Ry § Seex we '8 Wi 81, sufey gt
aft Wt W wHfAear femm 8, SEH 3 e § e o 7 f6 39 deie
P ded, EH o R W b USHd PRAVISYA glsed &b TS gied ©, d
IFhfes B ¥ T sUW Well URGiRes vrelissl & bfdes -8 8 v ¥, dfewd 9
W ahfes & I €, S orfl wwaligde # W@l oM € SR QM URdivde @ 9SG
R Y@ 1 Y Sl ASWE T, SHBl &M H I@d gy 8 Sl WERIE JWSHI A
s WA @ dffu A g e @1 @ feAr o7l W AN I el e |
S § f ud dedr Sl de WIed ¥ ugl € SR Te dgdl gEr ekl W wpd
q uel & o6l W fo fifeswm W F€1 2, 98 9@l ¥ UgHxR FHHCRNE H oo @ T
a Ml # Competition® s=x el IR R BRIl 39 IR RN @I U g
frar ST, s@l wH # YE@eR g afchd 15, AMfchd 16(4) 3R 3H RISl B
RGN TN o1, BIREIGEME BT ARd TraR gl T A1, e dgd divee H ool
IE social equality®l srEld w71 & fau w81 T ¥, offed omE @ 9 ¥ fo
qEd @A HRA B BIRME B WE B gAY T W Wed W, W A BARI >B
UE &, Sl AUE 99 & oud ua & gRT YN wEmedr ot 4 fear en, sw fawy
wR fEwpyE Wi far on, sHal fiudal @ Swd gU dE WGR A IMUs fhar ol
T @™ drR 9 Aed f& df ey wee, St 5 st ArRmomrh St €, R
Y TE URI TGHT B Y AT B, I UHAA b FRE] €, 9 IS ol
WIg T} " |

Ao R IW H 9AgE R SO g% 8, oSl YR °¥ A Sadd Refd See
IS S oW wia gY £, 9 99 9 @ wia gy £ R T sw owew d g
AR ST F g9 9 Bl SoW bl BR feAl, B R OIW P ISes B,
MR e e e T 1 B | | GRS 1 R T L R (e
SHdI urgency dl <@ U 9 AeX Bl dgd W o @1 ff erf fewn, swfag
oS ot wifa gS ®l sl Bl wM H Y@ B 3H FA H O FE @Al © (&
Uferade I § SMUGRI B &M SR B, sl Wed H BN SR gl w@F A
A

TG W B H Ul 91 W eRal § SR SIUB! giale ol § (b U
qe Al BT YR Hier e

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Now we shall start with the
next speakerDr. Mungekay after lunch.
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The House is adjourned for one-hour lunch break.
The House then adjourned for lunch at one minute past one of the clock.
The House re-assembled after lunch at one-minute past two of the clock,
[THE VICE-CHAIRMAN (PROFE RJ. KURIEN) in the Chalif

DR. BHALCHANDRA MUNGEKAR (Nominated): MrVice-Chairman, Sjrl
thank you, very much for allowing me to speak on this extremely important national
issue. By no way this issue could be considered as sectarian because the
dimensions of this issue are very widespread from the point of view of social justice.
I compliment my colleague, Satish Chandraji, for raising this issue, and also you, Sir
for taking up the matter for discussion in the mogjeat mannerAt the outset,
before | come to the particular matter with respect to reservation in promotions, |
must make some qualifying statements, &nturies old exploitation, destitution and
oppression resulting from the pernicious caste system based on highly iniquitous
social order perpetuated due to the sanctity given by the religious scriptures in the
country Sir, there are several countries in the world which are experiencing
inequalities. But nowhere is there a country which has experienced, for hundreds of
years, not only inequalitybut graded inequality and graded hierarchyis graded
inequality and graded hierarchy accompanied by social, economic and educated
backwardness of certain sections of the societyich were earlier referred to as
‘depressed classes’ and various other nomenclatures, were first systematically
scheduled in the Government of Indiat, 1935 and came to be known, foficl
purposes and governance purpose of this couetrgn during the time when the
Britishers were ruling, as the ‘Scheduled Castewl the ‘Scheduledribes’. Sit the
Constitution of the free India, at the nascent stage, has demonstratively committed
to the objectives of social, economic and political equalityfact, the entire essence
of the Constitution is summarized in the Preamble, 8irs definitely made
imperative, not only imperative but also obligatoty incorporate the principle of
affirmative action in the Indian Constitution. This is time for me to put on record my
sense of gratitude to the Founding Fathers of the Constitution for incorporating this
clause, that is, the policy of affirmative action. | also must make a tribute to
Dr. Babasahel®\mbedkar who, throughout his tenure in the ConstituAssembly
took uncompromised stand, time and again, when the issues relating to social justice
were being discussed and who came to be known later as the principal architect of
the Indian Constitution. Simlso, | must not fail in putting on record my gratitude to
the Indian National Congress as the moving spirit behind framing of the Indian
Constitution, since the Indian National Congress was the principal instrument in
fighting for political freedom of this country
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Sir, this House, and every Member in this House, amply knows that the
Constitution of every country in the world is the product of social, economic,
cultural, educational and historical conditions. Had it not been the case, probably
Constitutions of all the countries in the world would have been identical. But, that is
no more the cas&hat is why the Indian Constitution is committed to the principal
of ‘affirmative action’ and its uniqueness lies in the prescribed ‘quota’ in the fields
of legislatures, employment and education for the members of the Scheduled Caste
and the Scheduled Tribe communities. This affirmative action is unique to India
where prescribed quota is enshrined in the Indian Constitution by law

Sir, there have been several faults in the implementation of reservation policy
since independence. But, | must not overlook the fact that the reservation policy
meant for the Scheduled Castes and Scheduled Tribes has largely proved an
effective instrument to bridge the gap between the Scheduled Castes and Scheduled
Tribes on the one hand; and the general population, on the bthwender if the
welfare of the members of the Scheduled Caste and the Scheduled Tribe
communities would have been left only to the autonomous process of academic
development, probablywhatever level of socio-economic and educational
development, the members of the Scheduled Caste and the Scheduled Tribe
communities are witnessing today after 63 years of independence, would not have
certainly been seerThat is why despite faults in the implementation, and | can
mention a number of them, in the States and at the Centre level, there is no denying
the fact that reservation policy played an important and catalystic role in achieving
the level-playing field and improving the overall socio-economic conditions of the
Scheduled Castes and the Scheduled Tribes.

So far as the matter raised by Shri Satish Chandra Misra is concerned, | also
carefully read the letter which was written by Sushri Mayawatji to the Members of
the Parliament giving the detail records of the entire case.

Sir, till 1992, reservations in direct recruitment and promotions were admissible
to the Scheduled Castes and the Scheduled Tribes in the States and the Central
Government services only on the basis of article 16(4) of the Indian Constitution
which was read in the morning by Shri Satish Chandra Misra, it was only for the
first time in the case of Indra Sawhney that a nine-Judge Bench of the hon. Supreme
Court held that article 16(4) does not provide for reservation in promo#dies.
going carefully through article 16(4), it was found partly trlibat is why the
Parliament wiselyin its wisdom, amended article 16(4) and added article 16(4)(A)
where the reservation in promotions was also included., Na@ent want to read it
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again because the House is totally aware of this. d&dice again, in the case of
Virpal Singh Chauhan, a two-Judge Bench of the hon. Supreme Court in 1995, a
three-Judge Bench in 1996 and a five-Judge Bench in 1999 introduced the ‘catch-up
principle’. Now the House also knows the ‘catch-up principle’, but | will take the
risk of repeating the same. The Scheduled Castes, and Scheduled Tribes, who have
been given promotion in reservation despite the fact that they are junior to the
senior members of the General Category people, the general category people, when
they will get the promotion in due course, will regain their seniofitys is simply

the meaning of ‘catch up principle’, which totally came in the way of retaining the
seniority of the members of the Scheduled Castes and Schethitbed. Sir the

77th Amendment to the Constitution, which added article 16(4A), and, the 85th
Amendment to the Constitution, in order to deal with this particular case, gave effect
to the reservation in promotions. Nownce again, 77th and 85f&mendments to

the Constitution were challenged by the general category employees, and, the
5-Judge Bench of the Supreme Court, clubbing all the petitions challenging the
amendments, in the case of M. Nagaraj, gave a decision that these amendments were
constitutionally valid with certain conditions, which were laid down by the hon.
Court in its judgement in the same case. | do not want to read the judgement but,
Sir, three principles were added, namel¥) social backwardness, (2) inadequate
representation, and, (3)fiefency. Sir, | do not want to take much time of the House
because in the morning, MMisra eloquently explained the situation.

Once article 341 and 342 deal with the identification of the Scheduled Castes
and the Scheduled Tribes by using certain criteria, allowing the Central and the State
Governments to identify certain social sections as belonging to the Scheduled
Castes and the Schedulddbes, | fail to understand the hon. Supreme Csurt’
added criteria that they need to be proved to be ‘socially backward’, which is
absolutely redundantVith all respect to the hon. Supreme Court, | venture to say
that it is absolutely uncalled for so far as the ethics of jurisprudence are concerned.
Only after confirmation, certain sections of the sogi#tpse who are experiencing
social and economic backwardness, and, those who are not coming up to the level
of general population, are clubbed in the list of the Scheduled Castes and Scheduled
Tribes. We know the distinction between Scheduled Castes and Schethited.
Scheduled Caste people are those who were having certain element of
untouchability and, Scheduledribe people generally are those who feuffrom
geographical isolation. This is the distinction between the Scheduled Castes and the
Scheduled Tribes. The concept of social backwardness is absolutely redundant, and,
that is why | fully endorse the amendments to article 341 and 342 suggested by
Shri Satish Chandra Misra that this social backwardness criteria should not
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absolutely be required because only those categories are included in the Scheduled
Castes and the Scheduled Tribes.

Sir, | am a layman. | was concerned with elementary economics but | can
further say that Kesavananda Bharati case has given the concept of, what is
popularly known as, the Basic Structure of the Constitution. Before this House, and,
through this House, before the nation and the entire faculty of the jurisprudence,
will venture to say that taking into account the basic caste system as the
foundational feature of the Indian society, reservation policy enshrined in the
Indian Constitution should be considered as part of basic features of the Indian
Constitution. Sir there should not be absolutely any doubt.

As | mentioned in the beginning, it is not the popular, lelnfortunately till
today the reservation policy does not have any statutory backing. It is implemented
through orders and Government notifications. | will come to this point later on, a
point, which the Forum of the Members of the Scheduled Caste and Scheduled Tribe
of both the Houses of Parliament is demanding.

Second point is ‘inadequate representation’. Inadequate representation is the
quantification but here, again, | fail to understand the judgement of the hon.
Supreme Court—‘Inadequate’ in relation to what? First we have to have certain
objective standard. For example, 1st class means sixty per cent Agrksson who
does not get adequate marks does not get 1st class—what does it mean? It means
that a person who does not get sixty per cent marks will not be declared to have
passed in 1st class. This inadequate representation and quantifiable data is in
relation to what? That is why | fully endorse the suggestion and the amendment
suggested by Mr Misra that article 16(iv)(a) which added ‘inadequate
representation’ in the opinion of the State should be altogether deleted.
Conventionally it has been followed since 1954 that the people belonging to the
Scheduled Castes and the Scheduled Tribes are given representation in proportion
to their population in education and in employment in the Central Government, the
State Governments as well as in Parliament and thte $egislatures. Surprisingly
the Supreme Court has also mentioned it earlier in the Kesavananda Bharati Case.
The question is not about accepting the powers of the Union Government or the
Parliament to amend the Constitution with respect to reservation, but the question is
about the width of the poweiThe width of the power means to what extent
reservation can be provideAnd then the criterion of not more than 50 per cent
reservation camelaking into account the overwhelming backwardness of nearly 60,
70, 80 per cent of the population of the country belonging to the Scheduled Castes
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and the Scheduled Tribes, OBCs and minority communities, | am personally not in
favour of 50 per cent cut bpoint. But that is not the subject matter of today’
discussion. What | am submitting is that conventionally the proportion of
population is considered as the basis. Over a period of time, the Central Government
and the State Governments are working out the backlogs. On what basis they are
working out the backlogs? It means, there is implicit criterion that there will be 15
per cent reservation for Scheduled Castes, seven-and-a-half per cent for Scheduled
Tribes and 27 per cent for OBCs, after Mandal Commission. That is why your total
reservation is not coming more than 50 per cent. That is why inadequate
representation also, according to me, should be done away with.

The last point is about fatiency. Sir, the question is, can fafiency be a
quantifiable criterion? In this countrunfortunately | am forced to say being in the
public life in various capacities for the last 20 years, efficiency is associated with
ones caste, gendereligion, language, ethnic group and even the place of domicile.
This is highly unacceptable in a country which considers itself to be a democratic
country Sill, article 335 talks about Bfiency. Now, there was not a single political
party having overriding prerogative power to make the Constitution. That is why the
Indian Constitution is basically a compromise formula. There is no doubt in my mind
that it is the first major interventioburing the last 3000 years of India’ known
social history, Indian Constitution is the first major intervention to correct the
social, economic, political and cultural imbalances prevailing in different sections
of the society and coming in the way of making this country a modern nation
state. That is why from that point of viewSir, | submit that | fully endorse the
amendment suggested by .MWlisra.

Lastly, when we are talking about implementation of various programmes of
the Government, | do not want to take much of your time, but since a fringe of data
is available with me, without antagonizing any section of the sodietyist mention
that the latest report indicates that there is no candidate to represent in the top
echelons of administration of Government of India. There is not a single Secretary
belonging to the Scheduled Castes against the total number of 88. There is only one
Additional Secretary as against the total number of 66 which is 1.52 per cent only
There are only 13 Joint Secretaries belonging to the Scheduled Castes against total
number of 249 which is 5.04 per cent ofiere are 471 Directdevel posts and the
Scheduled Castes have representation only of 31, which is 6.20 per cert naly
report published by a newspaper on 27th March, 2011, states that there is no
Scheduled Castes Secretary in the Government of India Departments and only 3 per
cent vacancies are filled with those in the top bureauciady a matter of grave
concern and required to be pondered over immediately
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Sir, 1, once again, endorse the amendments and request the House, as has
been suggested by Sushri Mayawatiji and all the Members, that we should
immediately bring a comprehensive Reservation Bill, ISwill take two-three minutes
more.

It was introduced in 2008According to it, in 46 educational institutions of
national excellence, reservation will not be there. | fail to understand who decides
‘national excellenceWhat is the meaning of ‘national excellenc&&@ay nearly 45
per cent of the teaching posts are vacant in all universities in the country; they are
not filled. And we want top-class educatioWhat is the meaning of ‘Bfiency’?

What is the meaning of ‘excellence’? Farmers, without having any PhD or any
honorary degree, have been doing farming for the last 5,000 y&arsonsider

them as ‘unskilled’. This is the nomenclatureA carpenter in this country is
considered as ‘unskilled’. His skills are ten times better than mine, a person who is
not able to sit properly on chaie met the hon. Prime Minister several times over
this issue. The Bill was introduced in Parliament and subsequently withdrawn
because of opposition. Its clause 4 says, ‘no reservation in 46 nationally excellent
institutions.’ Sir, | wasVice-Chancellor of the University of Mumbai for five years. |
dont want to mention my autobiographiot a single university in the country
could achieve a one hundredth level of Oxford or Cambridge because they are on a
different footing. Harvard' total corpus, donation by students and alumni may
equivalent to nearly one-fifth of Ind&'total national income. Here, 50 per cent of
the schools don’have chalks, dusters, and blackboard&e are having totally
dissimilar conditionsThe Reservation Poligywhich is just operationalised through

the orders of the Government and notifications, which can be interpreted at the
sweet will of certain sections of societig not acceptable. My submission is that
Parliament should pass a comprehensive legislation, including reservation in
promotions.Thank you very much, Sir

sft eomeR T TRl (FE UQY): ¥=UdlE, SU9YRdd IR | U8 Wed UH
Fee AEAYUl fqwy, SR YR WAk BURIE W IO AR TE F B €A
H@ 2608/2011 WX WAt =@ % fofa fAie 27-42012 @ S Refy, w
T P} Vel vl A Al 3w R oEEl e & fau wer genm g1 Mfea wu A u
ol <o & ogfad oI SR SAOT @ $ ARl eHATRAl Pl gwiad HRA - aren
T R s & T S99 URIR 9 GEfd eel v W o € S 9w uwifad
B ok s@ foly & ®RU ST Bl W e SmeRviy gy weg fem o of
F 39 i w® AR @ =9 & 21 g8 SroudreiE @El ®, WReg S8 UP Ee
TH AU fER e eRd gU S-Sl S AIfge €, ST Wd @l fawR W e
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3 gl FRea wu 9 ST6 gRI FEl T3 9@ AR HAUH UEETl @l Sl e
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SHRI ISHWAR SINGH Haryana: | am on a point of order

THE VICE-CHAIRMAN (PROF RJ. KURIEN): What is the point of order? No
point of order

# IER T TEANT: W] ASRA b AREV H gHIER @ fAfceE T8l g
S gg 8 & O T UGR F YT 9T R AW o g2 iy e 9 ik ®
dfage & rgewE 335 B &M H IWd U ARAV SR USRI W UREA B SR
gaifad a1 € g w9 et & fem o gy € ok otRemt weft ufea @w g,
a Wl w6 sfaia e By FRYfR W Rar §, e AnEar d SRR A
amar @ ot @1 Fgfed o wRar g, R I8 dew R 22 SR s, ueR & fawd
W ogal @& B g7 H Al WY g we @redal g 6 s orgygfud oifa ek
Sefa o & oud & fRa # fle @ Rdr T8 gF ¥ R s eRU I onf @
s Frera w) b y' ol fer wmm gl
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HEled, # UHNE # REU drell 9 TR dedl AR fe s ey H
feurcdica uAleM IS Bl g ok 98 SiEUsdd ekl § fF w® wERE @l
AFAAT F IR OH AT T A ALl S Tl IWHI WAR. T SR T SHB! Al
TR et Wt @ ok ¥E we e ' & aig & M. SEel yHRE 3o
H7 ol el ® orexarsd A8l #Ral Bl @ R ug wed & Se W fh sHal
ARGt & @xa @ & fe AE ¥ iR afy wwie ' o, @ Swel weatte em
H gl yAfad A el B8Rl # "El TS wer wed dRe AEAl gl OEA WS
AP A &, B9 H W Pl UIH HA I9a1 ¥ AR 98 vy HAl I @hel A 9
dfed @1 ST P}l & BH WS 99 T, I AN g9 B oArAAr b OERROH
3 Y| Bl BIC Pl Ig Hedl b I§ AGe, #3194 AFY el § iR ag e
T oM & g W= g Ay el & SR s #A @l @ wed | a1 DPC &1 &M
ATA T@E HT T AR G TE PRl T

d g5 ®el dead g B oo W s Sw H Il @ AeRAl H R
P AGRAT A qAE W Rad Us ¥l SER! WRA B AEWHA ¥, AfRT SHD!
W TE o1 jE 2 wE mee A foflr @ ww g oaifer 5 Re wm @t gfa
PR o SNl @ Red wWH '@ 8¢ A 9 @sd © & vAfHa ufaffc I
appropriate representatiodl I TE? gH® Ward & TE SoaTl Rad wm €, ot
SR Wl PR DI MMEEHAT B, Wl $H UPR b U Io[dR AqHd SN IR
Sfd SHefa & Wdr @ Wi Ffed wu 9 sy g1 YEl g1 89 ded § e
Haurtes wraeTi & ofaia Article 16(4-A), Article 16(4-B) & dgd S (Rew @t
gfaer 2 iR Article 335 & IR # S o o T AT 2, S¥H H ofR U
I T 5 SEdl SF B B Sawedl ¥, o S9 dld axen @ieyl NDA @t
WHR A TP Sd B B PE far a1l gW @A § 5 dawte uew &
Jata WSl AfeR, Sl gfagd g € 9 R Sew A & 78 €, 89 SRy
F Q@RI BN T g8 FROR N W S| g9e AU SN SU™ 8l Wed §1 usd
Tw fvta 9 o @ d9 7 fEwr oem 9@ 5 ol @ d9 9 we fviy fawm g1 @
5 Sl 9 SISl @I WG] Pl J[AT bR I ORIES] b v MR ol fmm
2l sl § WeR ¥ fEed &3 @Ed g e afe geumE el g ar 98 guE
B B P 9 H did W, W W A wEIEfly ael g, wife ol ar end
B W M ¥l Ul WK I B (FFHH) AT Al RGN AU B AT
IJU TR W Yde H e HR S ol Wfau H Helem &’e @ wrdardl o |

ST WPRIE SHR R SH WHY b Sl Hgw Adr o, #EIgRy ¥, S99y
$9 QW H S GHMAT B AERVl off, GG P AAERT o, WAl Tel off,
I gEREAl aF & fay, R dF b fav ww oqu feur oen ok wfdwe A
IReUT Hdeft provisions Ay | 3R AT P VEVBE A B, TS AU AR MM
dfggr # demeE w A el SR smER wR ORI ST wedr ®, Al g8 dR | 3
&9 ¥E folg o R oS W HE[™ e} e § MR o § fe wfgum A gwe
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B TR T TRl

Th B A AREU Hael gRuw & € R |Eed 9 gEr gy 9 dfdgE a1 g
gfaemd &9 ot £ 59 v gem B, 1 fifEa wu @ e Sevw 9§ ¥ oRermr weed
g feg T o, ¥ R S B R S@ ¥ R el B, a1 59 W A sferaars
o Rafy T 81 9adl B 89 wed € & BART 9 Sf@mE@ae #I 3R 9 ST
3R BH WEREAl P AR M dg, &4 W Heaex w b fqerd H wewrh &+, 9
T A wfeaiedn iR PRI B gR PR AR WY W R @l A Swm @ ow@
AT GA-AHE] BHM ATl @fddl B Ao H ugEd & fau S SHd sifrer g
ITHT [N PR b |

d 39 AR W AU HIEH W WHR A fHed @wen Gweda g & aw
doblal faemE ® Heled R4 @1 Uhal UR® BR IR el & vl % R
AR o SR B U €, SHal Y W g8 BRI Bl b | g=gdie |

SHRIT. K. RANGARAJAN (Tamil Nadu): Mr Vice-Chairman, Sirthis is a very
important discussion on the depressed class, socially and economically neglected
for the past 60 years. Both the Houses of Parliament have discussed several times
about the uplift-of SCs and ST But still we needed a special discussion as
proposed by Kumari Mayawatiji have heard Shri Misra and the other hon. Member
on this subject. If a Constitution amendment comes, we will definitely discuss that.
But the question is: why ardnyou able to implement it even todayes, the hon.
Member has talked about how many Secretaries were there from ;S@\8Tmany
Government officials were there would. | like to know from the hon. Minister as to
how many Directors are there from the SCs and i&Tthe public sector; how many
posts of Chairmen you have filled up and how many promotions you have given. |
am a trade unionist. | have dealt with so many cases like this. | would like to quote
one or two examples here. There was one very efficient engineer in the BHEL. It
happened some 25 years ago. He was in-charge of the Narora Plant in Uttar Pradesh.
He was a senior enginediie was asked to complete the job within 24 months. But
he had completed the job in 18 months. There was a panel for promotion to the post
of General Manageme was dicient and he had completed his work before time,
but he was not given that post. | was a member of the Joint Committee of the BHEL.
We represented this case; | and one-senior Men®i@i R. Umanath, who was a
Member of the other House for two terms, represented this case. What did the
Chairman of the Board say? He said, “it is a post of &inenfYou are a leader of
the workers. Why do you discuss about the promotion of an officer?” This is a
public sectar Even today look at the attitude of the public sector towards the
eligible and dicient people? If he belongs to the SC or, Sie will not be
consideredYou can make all kirelof amendments in th&ct, but when it comes to
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implementation, practicallythere is nobody to implement them in this counkrgm

a Marxist. | respect DAmbedkar; | respect Mahatma Gandhi. But even tptiay
Marxists and the Leftists are fighting for the education of the ordinary SC and ST
people and against untouchabilityo our Party has a right togae this caseWhy

do they neglect them? Is it not the attitude@ainst female, you have a male
chauvinist attitude. It is a part of feudal attitudénis attitude has to changeé/e

used to say even if he is a Cabinet Minisieside the Cabinet, the SCs ands 3ife
untouchable.This is the thing which is happening in this countdr. Ambedkar

said, “One man one vote”. He also saidptiYmust have one man one valuéle

are discussing the same thing again and agaka. have these 77th and 85th
amendments to the Constitution. There are judgements against this and that. So,
whatever we decide, the hon. court decides otherwise. Under pressure, we change
certain provisions of the Constitution. Under pressure, judges give different types of
judgements. How do you solve this contradiction? Unless you solve the
contradiction, how are you going to help the SCs and th&® $Theard the speech

of Shri Misra; he spoke well. | thought he would say as to how many eligible people
were promoted in Uttar Pradesh during the tenure of Mayawatiji. | wanted him to
quote some examples; | dbiiave any examples. Sive have no right to delay the

job or promotion to anybody dont want to create a gulf between the SCs ansl ST
and the other communities. My suggestion, which we have to put before the BHEL
and others, is this. What happens is that they don’t want to promote an SC or an
ST person. Instead, they promote some ‘XYZ' because he belongs to the Upper
Caste.We-have told several Managements, “If you want to promote any non-SC or
non-ST person, then, give promotion to the SC and ST persons as well. For this,
you create supernumerary post.” What is wrong in creating a supernumerary post?
Don't create a fight between the SCs andg,Sand the non-SC and §Tou create

a supernumerary post. Give them promotion. Give the right promotion to the SC and
ST persons. | can tell you of a case in a university in Madurai where they don't
want to make aissistant Professor the Head of the Department. Last grarllT
qualified man came to me. He was nofecdd the PhD | think his name is Mr
Prasant Bohslay or something. He was with me for four years. He was highly
depressed that he might even commit suicide. He was an eligible candidate. The
Professor didr’even want to meet him. Sithis attitude must be changéthe law

can be changed. If the attitude can be changed, then, so many things can happen in
this country

Sir, my suggestion is that in the panel of poiions or in the Selection
Committee, there must be represgion from the SCs and the $STNow there is no
SC or ST member ithe panel, if there is an SC or ST member in the panel, | will
have the confidence to appear before the pdimelay even before appearing in the
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panel, | know that | will not be selected. | must have some confidence. If you do
.not have an eligible SC or ST person in a particular institution or a department,
then, why don’t you borrow from some other department? So, do not wait for a law
to be framed. The Government can give instruction to the selection committees or
the promotion panel that there must be representations from the SC and that

is there, then, people, who appear for these examinations or promotions, will have
the confidence to feel that there will be some reasonable argument in his favour in
the committee. So, Sit have put two suggestions before the Government. One is to
create supernumerary posts. Don't stop either SC and ST promotions or non-SC and
ST promotions. The second is, in every panel, there must be a representation from
the SCs and the STI dont think it requires any lawEven tomorrow you can
implement it.

Sir, with these words, | would like to conclud&his is an important
discussion. On some of the aspects, | agree with the hon. Me8tiéMisra, and
the hon. Member from that side. | feel that there should be some action on the
ground. Mere discussion will not helpWe have been having discussion after
discussion, but we are implementing nothing. So, | would request the Government to
implement this. Thank you.

M gEg ISR W@ (W W) W), R=l A ve dEEd &, sdie § b
¥ 8 9/ T8 urn g1 H9 el g oarl Bl d U PErEd § f6 @ wRoster
Upr, R W sfeT el I A

Suaureme (3 TIR® 3FER) doiA gy

g gafy Ig 9 9 W € fF 10 T @@ ' 39 uwfemmic @) eodi wWer fire

M o7 X 2l fUvd 60 Wil # 3@ ufemme 7 fioes 9 & fau feaa Or
seie Bivcieyyd # fy, fhad AR u@gH sREleygy H§ @, aife STIbl dip |

wadt e, ded fa, ofew AN ufemmie & 60 W are off, R W Reode

W FEl A Sl Bl BT dP g W g9l Fadl e uifade 8 dWed Rl

2, dl STl SHBl IF¥ed B dl g 59 & @l 1905 Houifeue gar e,

dr WR <9 # wifd s S ot against the partition of BengaAt that point of time,

the thenViceroy, Lord Curzon, said that partition of Bengal is a settled fela&n,
Rashtraguru Swarna Bandyopadhyay quipped that we shall unsettle the settled fact.
So, reservation for the SCs, SBnd Other Backward Classes is a settled fact.
Unfortunately this is being unsettled, time and again, oriedént pleas. Now it is

the question of reservation in promotiomsll of us, in this House, since the
discussion was initiated by hon. Mempe3hri Satish Misra and other hon.
Members, also participated, have spoken in favour of certain actions on the part of
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the Government so that some amendments can be initiated to protect the interest of
the SC, STand Other Backward Classes, and | fully support those B¥iout any
hesitation, this House should unanimously decide on this issue, and | urge upon the
Government to make a fresh amendment because all of us know that last week, the
Supreme Court ovauled theAllahabad High Court judgment of 2DWwhich upheld

the Government to grant reservation in promotions to all the reserved categories
among Government employeéihe Apex Court has ruled that the decision of UP
Government waslltra-vires of the Constitution and declared that there could be no
reservation in promotions. Even in the Indira Sahni case also, in the pa&peke
Court holds that reservation in promotion is unconstitutional. Howekesugh the
Constitution (82nd amendmemict of 2000, this Parliament amended article 335,
which Satish Misraji and other hon. Members referred to, and | fully support this
view. What was the background of that amendmente background of that
amendment was that hon. Supreme Court again, in the cas&/imio8.Kumarversus

Union of India held that various instructions of the Government providing for lower
qualifying marks and lesser standard of evaluation of SCs, i8Tthe matter of
promotion were withdrawn by the Government witfeef from 22nd of July1997.

That was the background. It was related to reservation, evaluation etc., in
promotions. Now thereafter the Parliament decided to, once again, restore the
relaxations and concessions in promotion and a proviso to article 335 was inserted.
What did this proviso say? | will only quote one part of the proviso that “nothing
in this article shall prevent in making of any provision in favour of the members of
SCs, S§ for relaxation in qualifying marks in any examination or lowering the
standards of evaluation, for reservation in matters of promotion.” That is most
important. | am putting emphasis on this particular part of the proviso that “for
reservation in matters of promotion”. Therefore, this amendment has accepted
reservation in the matter of promotion. So, once the amendment has accepted
reservation in the matter of promotion and that is being set side by the judiciary
then, it is the duty of the Parliament to come out with a fresh amendment so that the
interest of the SCs, STand Other Backward Classes are proteclduds is my
humble submission to the Government because | think, after that amendment of
article 335, the Department of Personnel and Training also issued an order vide OM
No. 36012/23/96-Estt. (Res.)-vol. 2, dated 3rd Octc®@d0.Whereby the amendment

was given dkct to by the Department of Personnel ameining. Now again, the

time has come that the Department of Personnel and Training has to rise to the
occasion once again and bring out the amendment as desireé hgprthMembers

in the right earnest at the earliest possible time. Thank you.

O IE MU ARd (IR US): AWE, Wed H dgd & As@yul HE WX 989
T Y& T GEEE ol ®E AW | gAeEredl @ Ul @ g SN e %
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X BT Awfove et 9 # feam uon uidl, o @efere uidf, Wwfere ured,
dgaa Aiftifoe ot ofk of@ wEoEE urdl g1 'R AR faRiw sewR & Ruefa
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Sedl & Rgew B @1 9id deEl off ok S W gH ool Wl H €1 SR UQY
@ gHu WeHR w1 Consequential SenioritydT dgd WaRAG WU oI, W@ I
FrEmEell & ofifa dfdw wed # 8(a) @1 sqqs fear a1l S 8(a) &1 widx &
qHAT U BIE H ATl JGWH PIE B a1 B AT, g8 AT A B, olfbd
8(a) TP Ul aRT FXAT B, AR IE HIT e al diz W 99 SC, ST A= 98
SR HeiRl @ qfeR g8, @ OBC &1 sfaR B, sM<ald d@ Sa¥ uew #
fslt fawrT &1 oreme el @ WeHdll IE TP 9gd & TR AMSl B sHal daoiE |
FAN & WA 75-80 BIEl @NN b AT H Ig BN P TEAR WY =g B @
gl 89 Ted § f& Al @l yARe d Rew fiell 89 sHd uaeR €, olfed e
IR yHEIEeE B @ dc @ dates Seniority feiRa @t vl afe @1 @ e @
e SoifeR wdl g0, U@ ORal donil &1 iR Ud TEEl @I, O uid 9
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Pl @1 Al W viSegfed SRR 81 e 21 39 dRE 9 Use 9 & 99
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IR ST H 1994 ¥ Hargd E @ WeR 7 & a9 Usd Afd9 fFrowmEe a9
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I del A & gARE A Al 21 wRe ROdTE deies R & fU 8k
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dfee aRUHT Ssedr arel 9RT 8(Q) ®1 Sl wel ©, Sl S9d @r fear mar oem g™
Sad Rgame €, 98 7€ M1 W8y, 89 SS9 fdepa W wWewa T8l gl SEw g
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TSR] IR US| Il HIUW P BAR dgd © fAgH gan s {UHR WEd dld @
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degd RS & UGNl Sud@ €, O STb1 GHFede @bl FEl Bl g, AE
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9% fau @5 Redesm diferd fer 7€ €1 When officers are available,
why are they not being empanelleg?®r vHReeric @i =& 8 &1 ¥ 9 @I
kgl TE T Whd T, Fu WHR H VAT b IS B U @ B, YT AW AN T
R P T AN A SgIR el @ o deal g1 8, R Redwm @1 oan| A
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SHRIMATI VASANTHI STANLEY (Tamil Nadu): Thank you Mr Vice-
Chairman, Sirfor giving me this opportunity to raise my views on behalf of my party
on the discussion on the very important issue of reservation for the Scheduled
Castes and Scheduled Tribes in promotions during service. | would really like to
thank my dear sister and hon. former Prime Minister of Uttar Pradesh and hon.
Member of Parliament now — Sorry Chief Minister; she may become in future and
she is welcome—for mooting out this discussion.

I would like to firstly mention the reason for mooting out this discussion. She
has, as a right and royal Chief Minister of Uttar Pradesh, brought in reservation in
her Sate which was questioned by tAdahabad High Court and which is upheld
by the Supreme Court. The DMK has been consistently demanding that the
percentage of fixation of reservation should be left to the State Governments
because the State Governments can provide reservation depending on the
percentage of the Scheduled Castes, Scheduled Tribes and Backward Classes, as
this varies from fate-to-$ate. If the ruling party or the peopeGovernment is not
able to do this and, time and again, if the courts are intervening in this, then this is
the right time for this discussion.

At this juncture, Siron behalf of the DMK, | would like to say this is my
pride and prejudice to discuss this issue because in the nsidtRé’first communal
GO was passed in the erstwhile Madras Presidency by the Justicetifafigunder
of the Dravidian Movement, in which all communities were given opportunities in
the Government jobs. In 1950, Swwhen the new Constitution came into force and
the earlier orders became null and void, our leadBEaedhai Periyar andrignar
Anna, conducted various agitations and, ultimatehe first amendment to the
Constitution was passed on reservation for the socially and educationally backward
classes. It was given in Government employment and education. Subsequently
reservation for the Scheduled Castes, Schedltiets and Backward Class¥¢#as
increased to 69 per cent by th@at® of Tamil Nadu by our leadeDr. Kalaignar In
1989, the DMK was instrumental in implementing the Mandal Commission’
recommendations providing 27 per cent reservation for the OBCs. So, we are here
discussing that the same proportion of reservation be provided in promotion also
since once again the socially and educationally backward classes are deprived of
holding higher positions in any organisation.

At this juncture, Sirone may just wonder what the fdifilty for Scheduled
Castes and Scheduled Tribes could be. They are given reservation in colleges and in
all educational institutions; and, then, getting into jobs also they are given
reservation. Then, what could be the difficulty for them to get promotion on par with
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the other employees’. This would be the question in the minds of other candidates.
As a former Government servant, who has put in 20 years of Government service in
the Sate Government oTamil Nadu, | would like to mention here that there are
certain departmental examinations which are mandatory for getting promotion. These
examinations are really very tough to the core that even after 3 or 6 attempts they
will not be able to pass. This is for all the employees, not only for the Scheduled
Castes and Scheduled Tribes. So, if this be the case for all the employees, | would
like to reiterate here that the logic which applies for getting admission in educational
institution, the same logic that applies for getting into the Government employment,
should be applied for the reservation in promotion also. Only after three attempts or
six attempts, some of them have to be exempted from appearing in departmental
examinations. So, for promotions, it should be mandatory that reservation should be
there. Sir our leaderDr. Kalaignar Karunanidhi, has spent his entire life in public
career speaking, writing and fighting for the rights of podowntrodden and
socially backward, especially for the rights of the SCs &1d the Backwards. He

has, many times, written to the Prime Minister about the need to amend the
Constitution suitably to treat the converted Christians and Muslims on a par with
other SCs and ST Hence, we are second to none to fight on this issue.

Sir, here, | would like to say that this is not just a legal issue but a social
issue. Hence, it should be left to the popular Government to decide on the issue,
and not to the judicial forums. One may wonder that once the Supreme Court has
intervened, how can the Parliament intervene? No, Sir; we have proved many times,
including in the Shah Bar®'case, that the Parliament is supreme. So, here, | would
like the hon. Minister and the Government of India to rise to the occasion and see
to it that the Constitution is amended suitafilgank you, Sir

SHRI SHASHI BHUSAN BEHERA(Odisha): Mr Vice-Chairman, Sjrthis is an
issue of national importance, and this issue is very much linked with social justice.
If you see the country as a whole, on the issue of reservation, the country has two
opinions. Some people are in favour of continuance of reservation, and some are
against it. But the reality is that the country is to be ruled as pekdiseand rules
and regulations which have been enacted in Parliament and which have been given
to us by our Constitution. It is certainly a matter of pride that we have got a
Constitution which gives protection to the Scheduled Castes, Scheduled Tribes and
the weaker sections. Siour Constitution intends to mitigate the social inequality
which is still prevailing from thousands of years in this coun®y, todays
discussion emeged from a case whose judgement was pronounced onAprih
only five days back. This is a matter not only for UP but also for the whole
country,
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Sir, | belong to Odisha. | come from d@a& where the population of the
Scheduled Castes and Scheduled Tribes is 38 per cent of the total population. Out
of that, 22 per cent is tribal population, and nearly 16 per cent is the Scheduled
Caste population. But the Central Government national cap about reservation is 15
per cent and 7 Y, a total of 22 % per cent. The States whose population is greater
in number are not enjoying the benefits of reservation as per their population. The
State Governments are giving reservation to these pedfke.have already
discussed the issue about the percentage of these people in class | jobs and class
| jobs. These reserved posts are still lying vacant. The question about their
eligibility and backwardness is already defined in articles 341 and 342....where it is
scheduled with certain criteria. That is already a settled matter and it is being
opened again by certain sections for creating confusion in the soS8igtythis
matter already comes under 77th, 81st, 85th and 92nd amendment in constitution
brought in this House, which have given protection to article 16(4a) and (4b). It is
already there and the judgment of the Supreme Court is a question in the minds and
that is why Behanji, Ms. Mayawati, a former Chief Ministeas brought this in a
Short Duration Discussion. Most important discussions are taking place in the last
minutes. Satishji elaborated it in a very wider manheam only making some
suggestions that with this amendment, namely 77th and 85th in promotion, the SCs/
STs are being protected under article 16(4a) and (4b) which is now in question. So,
this august House which has framed a law to protect the Backwards, SCssand ST
has to rethink over this matter that this social backwardness still exists in these
communities. Maybe, some economic improvement is there, maybe, social
improvement is there, but it is not hundred per cent. Social backwardness is still
there and it will not allow these communities to go ahead with this reservation
facility, if this judgment continues to confirm, thousands and thousands of
employees will lose their interest as they will be kept in utter helpness position.
Those who are already having 18 years of service or employment, how can they go
18 years back? It is putting a question mark on their future. So, | suggest that this
House must consider and make some amendment to effect this correction. | hope for
the best. Thank you very much.

SHRIAW. RABI BERNARD (Tamil Nadu): HonVice-Chairman, Sjrl rise to
assure the unwavering support of té India Anna Dravida Munnetra Kazagam in
the fight for equality and struggle for social justice throudirnaétive actionsWe
in the AIADMK stand shoulder to shoulder with all those who engage themselves
in uplifting the maginalized, subaltern women and men of this natiés. |
participate in this discussion on the issue of reservation for the Scheduled Castes
and the Scheduled Tribes in promotion during service, | bring to the attention of
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this august House the words of the former Philippine President,RBmon
Magsaysay When asked for the need for thdimfative actions, Dr Magsaysay

said that those who have less in life should have more in $&wcan mankind
identify any other group of people in the world who has less in life as Ramon
Magsaysay said than the Indian Scheduled Castes and the Scheduled Tribes? Is it
not that the Indian caste system is apartheid of gigantic proportion? Is it not that
the untouchability in India practised for several hundred years is jinerourism of
colossal magnitude? Is it not the economic deprivation, social oppression, political
maiginalisation of a lage population of this countryjhave resulted in an overall
underdevelopment of this country? .Diohn F Kennedy while inaugurating the
American Peace Corps said, that pockets of poverty anywhere threaten prosperity
everywhere.Yes, to ensure a social equilibrium, to ensure a sustainable, safe,
cultured living for everyone, it is essential that not only equal opportunities are
given to everyone, but affirmative actions are also guaranteed through legal
measures, which Magsaysay called ‘giving more in law’.

The founding father of my partyBharat Ratna DrM.GR. remained totally
committed to this cause; and, my beloved lea@hief Minister of Tamil Nadu,
Madam Jayalalitha, ensured 69 per cent reservation in education and job
opportunities in the State and got them included in the Ninth Schedule of the
Constitution.

The roots of discrimination in India go so deep that social and economic
disparities are deeply intervened, rather in increasingly complex Wég/ut our
faith in reservations to correct the situation not because they are the perfect
instruments to rectify centuries-old discriminations that make us shrink in shame in
the comity of nations and so inhuman that no philosophy or theology can,justify
but because reservations are the most workable method to move in this direction.
The nature of Indian society ensures that without such measures, social
discrimination and exclusion will only persist and will be strengthened. Those of us
who have lived in decades in casteless societies will vouch for my views.

In the case of the Scheduled Castes and the Scheduled Tribes, discrimination
is more evident since it has been historically compounded by oppression which still
continues in a blatant and often vicious form in many parts of the coilihig has
persisted despite the official policy of reservations for these communities in
Government employment and education. But it does not reflect the failure of
reservation policy as ach as its inadequate implementation in both, letter and spirit.

It is usually agued that reservation will affect quality and undermine merit
and eficiency. This was mentioned in the Supreme Court too while deciding the
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guestion of reservation in promotions. The supposed contradiction between
reservations, on the one hand, and the merit aficiesfcy on the otheris a false

one. First of all, there are many reasons to believe that drawing upon a wider social
base increases the diversity and, therghg quality of the workplace. Secondly
there are good reasons to be sceptical regarding the extent to which current systems
of promotions are genuinely ‘merit-based’.

Sir, the Parliament has, several times in the past, discussed the issue of
affirmative actions through reservation and may discuss several times in future too.
Let us remember that reservations do not address the most fundamental problems of
economic inequality or access to opportunities in India, particularly in the context of
globalisation and liberalisation.

There is no question that asset inequalities and related income inequalities
are at the heart of the issue of unequal access in our colih&ylack of asset
ownership among deprived communities is critical in determining other forms of
discrimination. That is where the question of actions, mostly economical, from the
part of the Government come, like special component plan, credit faeiiity| am
proud to inform this august House that Madam Jayalalitha has made an
unprecedented allocation of Rs. 6,000 crores for the special component plan for the
SCs and S5 in Tamil Nadu, this yearSir, from time to time, Parliament discusses the
issue of reservations and looks for the ways to safeguard it, but when it comes to
implementation, there is no institutional mechanism of incentives and disincentives
to ensure dirmative action.At the moment, there are legal requirements for filling
certain quotas, but there are no penalties for public institutions that do not fill them.
As we discuss reservations in promotions, we should pay attention to this issue
also. We should ensure that quotas do, actualigt filled. Reservation must be
ensured in all appointments, particularlgppointments to the Judiciary
appointments made by the Government of India in\ilegld Bank, in the IMFin
the United Nations,Asian Development Bank and all other international
appointments.

THE VICE-CHAIRMAN (SHRI TARIQ ANWAR): Please conclude.

SHRI A.W. RABI BERNARD: Finally reservations have been found to be a
very transparent and an inexpensive method to implement and monitor when
compared to other affirmative actions. So, let us strengthen them by providing them
reservation in promotions during services also. Thank you.

SHRI D. RAJA(Tamil Nadu): Sir at the outset, | congratulate the leader of the
BSP Mayawatiji, for raising this issue at an appropriate time. | fully endorse the
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views expressed by Shri Satish Chandra Misra as well as my beloved friend Dr
Mungekar Sir, the judgement is an assault on the rights of the Scheduled Castes
and the Scheduled Tribes. It is an assault on the very policy-making power of Indian
Parliament. This has raised several serious issues. What is the power of Judiciary?
What is the power of Parliament and Legislature? Parliament and Legislative
Assemblies, in their wisdom, enact certain legislations in favour of the Scheduled
Castes and the Scheduldaibes, but the Judiciaryinstead of upholding the
implementation of these policies tries to enter into the domain of policies and
dismisses whatever the Parliament or Legislature has been proposing. This is a very
serious situation. That is why | urge upon the Government that the time has come
when the Government should think of constituting a National Judicial Commission
and the Judiciary will have to reflect the social reality that exists in India. The
composition of Judiciary will have to reflect the social reality of
India...(nterruptiony...I am talking about the Judiciarilow, | am coming to the

issue that we are discussing, that is, reservation in promotions during service. Sir
everybody has referred to Dkmbedkay the architect of the Indian Constitution. It

is Dr. Ambedkar who introduced reservations in public services for the Scheduled
Castes and the Scheduled Tribes under article 16 of the Indian Constitution, which
we all adopted in the year 1950. The article 15(4), which was the first amendment to
the Indian Constitution, ensured admissions for the Scheduled Castes and the
ScheduledTribes in educational institutions. DAmbedkar also ensured that
representation should be available at not only entry levels but also in public
services; it should be ensured in all classes and at all levels of administration. The
concept of reservations in promotions was introduced with the same purpose. The
complication arose after the Supreme Court gave its verdict on Mandal Commission.
In Mandal Commission judgment, the Supreme Court imposed a ceiling of 50 per
cent, to which | don’t agree. In fact, | have said on other occasions also in this very
House that it should be left to the States on the basis of total quantum of
reservation. It also annulled reservations in promotions for Scheduled Castes, which
was restored by the 77tAmendment to the Constitution in 1996. Later on,
consequential seniority to ‘Reserved Category’ employees was denied in the process
of reservation in promotions by the Supreme Court, which was set righiebyety

same Parliament by the 85#fmendment. 8, the position is very cleaEven then,

the five-member Bench has given this verdict on three major issues, and these three
major issues were dealt efficiently by my colleague, Shri Satish Chandra Misra. Even
then, | would like to make a few observations on these three issues.

On the issue of adequate representation, | think, they must ask the
Government as to why the Government is not ensuring the implementation of SC/ST
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quota according to the percentage which has been accepted—22.5 per cent put
together for Scheduled Castes and Scheduled Tribes. Who has to answer the
Supreme Court? It is the Government which has to answer saying that ‘yes, we have
been implementing it and we have been fulfilling this quota which has been reserved
for Scheduled Castes, Scheduled Tribes and OBCs'.

Sir, the second point is related to the backwardnégst do they mean by
‘backwardness’? Here, | find that a sinister design is emerging from the Judiciary to
scuttle the very Policy of Reservation and do away with the Policy of Reservation
that we have. Sirthe Constitution is very clear; Dhmbedkar was very cleafhe
Scheduled Caste and Scheduletbe people are backwar@hat is why they have
said, ‘Other Backward Classes’. Otherwise, they would have said, ‘Backward
Classes’. Why did they add the adjective ‘Other’ and said ‘Other Backward
Classes’? It means that Scheduled Castes and Scheduled Tribes are already
backward. So, they have said, ‘Other Backward Classes’. Then, it has to be ‘socially
and educationally backward’. It was understood. Ntwe Judiciary should read it
properly and it cannot give its own interpretation, questioning the backwardness of
Scheduled Caste or Scheduled Tribe people.

Sir, we are a nation where, whether we like it or not, the caste prejudices do
exist and do exist stronglyand, untouchabilityconstitutionally and legallymust
have been abolished. But untouchability is practised in different ways even in
modern era, in cities as well as in towns. This aspect will have to be kept in mind.
That is why when the Judiciary questions the backwardness of the Schedule Caste
and Scheduled Tribe people, | think, there is some sinister design. This is what |
understandThe sinister design is to do away with the entire Reservation Pblicy
ask in this august House, do we agree with such an understanding of the Judiciary?
And, | find — irrespective of political parties — that every one is for reservation to
Scheduled Castes and Scheduled Tribes in jobs and also in promotions. But the
Judiciary gives a different interpretation, which the Parliament should reject. The
Parliament should reject it.

Moreover there is the entire question offieflency. What is this diciency?
Is there any scientific proof to show that the ScheduledeCastl Scheduled Tribe
people are inferior and they do not have merit? Is there any scientific data? Is there
any scientific study? The learned Judges must tell us that ‘we have this scientific
study at our disposal, and, based on that, we say that the Scheduled Caste and
ScheduledTribe people are inferior; they ddnhave eficiency, they dont have
merit’. Let them say it. What is this argument? This is a very inhuman and
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undemocratic argument. It is an insult to the people who belong to the ‘Schedule
Caste’ and ‘Schedule Tribe' categories. It is an insult to the children born to the
Schedule Caste parents. The learned Judges must understand that.

Sir, 1 would like to quote here a scholar about whom many of us khiew
was the Chairman of UGC, Prof. S.K. Thorat. He had conducted a study to show
how discrimination was talking place. Even though the Schedule Caste applicants
had the same fifiency, possessed the same certificates and the same merit, after
looking at their caste titles, they were denied jobs in the private s@ctdr Thorat
had well brought out how lack of efficiency was just a camouflage to deny the
rightful place to the Scheduled Castes and Scheduled Tribes. That is why | say that
this argument citing efficiency is a baseless and unscientific argument. | do not
understand why the Judiciary has been raising all these questions. There is a
contradiction in the understanding of the Judiciary and the understanding of the
Legislature. This contradiction has become very serious. Some previous speakers
referred to one case from [IThat of Mt Bhonsle. | had met that candidate too. He
has not been awarded the Ph.D. He is ready with all his certificates and other
details.We have raised this issue, many times in this Hollls®, | am a member of
the Parliamentary Committee on tiMelfare of SCs and ST and we have produced
a number of documents. But | have not come across even one Scheduled Caste or
ScheduledTribe member in any Board of Governov§e have seen it in a number of
casesWhat is the reason given to thaftfley say it is because of non-availability
of suitable candidate#fter 60 years of Independence, the Government says that no
suitable candidate is available! Then, when | press for further details, they say that
it is as per DoPTorders. So, | ask the Minister in cbarof the DoPT‘what is your
answer? What is the guideline you have for the public sector undertakings, banks
and other industries? Why is there no Chairman or MD in any public sector from
that class?To cite an example, in ¥izag steel plant, one SC person could have
become Chairman, but some false cases and charges were framed; a raid was
organized and his chances of becoming Chairman were destroyed. That is how it is
happening with SC candidates. What | mean to say is, even if one or two SC or ST
candidates come up to the level, they are consciously denied their rightful claims.
This is what the Gaernment will have to take note of. This is a very serious issue.
Does the Government have the political will to see to it that there is effective
implementation of the reservation policy in the country?

Sir, talking of reservations in promotions, the previous speaker wanted to
know how many Secretaries to the Government belonged to this class? Do they
mean to say that after 60 years of Independence, no IAS man or woman from the
Scheduled Castes is available for the post of Secretary to the Government of India?
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Then whose Government is this? If that Government does not belong to the
Scheduled Castes and Scheduleidbes, then whose Government is ¥@u say that
there is no efficient 1AS officer belonging to the Scheduled Castes to become
Secretary and there is no Scheduled Tribe IAS officer efficient enough to become
SecretaryWhat is happening in this country®e we a nation grare we having a
jungle raj? Does the Government want to follow the theory of survival of the fittest?
Does the Judiciary want to implement thigtis is nothing but social Darwinism, Sir
‘survival of the fittest'? Historically the Scheduled Caste and Scheduleibe
people dort have access to many things. Nomhat they are asking for is their due
share, fair share, in the natienwealth. They are asking for due place in the
administration at all levelsAre we willing to concede their demandhey dont

want pity; they dort’ want mercy from any Governmenioday you may be in
Government and tomorrow somebody else may be in Government, but they don't
want mercy or philanthropy from the Government; they want to have it as their right.
That is what we should understate we willing to concede that or not? If we
deny them their rights, let us be ready for social upheaval. Satish Chandraji used a
different word, but | can say that if you deny them their rights and their due
demands, then we will have to face a social revolufidrat is what DrAmbedkar
meant. In fact, | give my respect to.[Bimbedkar He wanted everything to be done
constitutionally; he wanted everything to be done through constitutional methods.
If Constitution is tampered like this or if Constitution is subverted like this by the
judiciary, where else can we ga@@ain we come back to the Constitution-making
body the law-making bodythat is, Parliament.

THE VICE-CHAIRMAN (SHRI TARIQ ANWAR): Please conclude.

SHRI D. RAJA: | support the amendments proposed by my hon. colleague,
Shri Satish Chandra Misra. There is a need to consider those amendments to ensure
the policy of reservation not only at the entry level but also in promotions for the
people of Scheduled Castes and the Schedilgdes. With these words, |
conclude. Thank you.

SHRI PRA/JEEN RASHTRARL (Gyarat): Sir | just go back to history and
refer to the erstwhile King of KohlapuSahu Maharaj. It was Sahu Maharaj, who
gave financial assistance to.DB.R. Ambedkar Gaekwads of Baroda also gave
financial assistanceéAs a result, DrAmbedkar was able to go to the UnitethtBs,
the UK and Germany and obtained Degrees in, lEBwonomics and wrote a thesis on
the ‘Problem of Rupee’. | want to give you information that Sahu Maharaj was the
first Indian King in the western and the northern part of the country who introduced
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reservation in Government services 110 years ago. That order was passed when he
was in the UK and it was sent by telegram. Why did he make reservation in
services? When he acquired the seat of King, he called for the list of the staff
working in the Palace from his Prime Ministérlist of 57 staf members was given

to him. Then he asked about their caste. There were three or four Brahmins and all
others were Marathas. Even in his Palace staff, no member of his own caste was
there. Then he called for the officers working in the State. There was also the same
position — Brahmins and Marathas. | am talking with reference to Maharasbtra.

know, these are the two dominant classes thevenh now ...(nterruptions...

SHRI D. RAJA: Please allow me. | want to say somethindnterfuptions...

SHRI PRAVJEEN RASHTRARL: | will allow you everything provided you
start social revolution. .Irfterruptions...

SHRI D. RAJA: The concept of reservation was first implemented by
Maharaja of Mysore. .lifterruptions...

SHRI PRA/JEEN RASHTRARL: | have already made it clear by saying
‘western and northern part of the countryintérruptions...

SHRI D. RAJA: It was to ensure reservation to Kannada Brahmins to counter
Tamil Brahmins. ..laterruptions...

SHRI PRAVJEEN RASHTRARL: | am coming to thatAnd that reservation
was not for ‘backward class’ or for ‘forward class’; it was for every community of
the Sate. The reservation was according to population. Everybody was happy
Again you go to the period dfkbar. Akbar had aSenapatiwhose name was Raja
Man Singh. He was Rajput. Man .Singtsister Jodhabai married Akbar. What a
casteless society it was! Nobody objected to it. But if a Scheduled Caste marries a
Kshatriya woman or a Brahmin woman, heaven will fall from the sky on the Earth. In
spite of that, people have forgotten reservation which was 100 per cent for certain
communities before 1500 years. In Indiammy, only Kshatriyas were allowed before
Mughals came to this countrBefore Mughals came to this countig the armies
of various Maharajas, only Kshatriyas were allow&add, who were allowed to work
in the temples? Even nowho are allowed to work in the temples? Only Brahmins
are allowed. So, there is hundred per cent reservation for Brahmins for working in
the temples sanctum sanctorurs®l fe=1 # ¥ g F'd €1 No non-Brahmin can
enter temple even now in the year 2012 in India, which is a seadaialist,
sovereign, democratic republic. But, you cannot erys; =Y @We &I, ol
Tge} e, oAl TEl @erml In Southern States, there is generally one room
behind the temple which is full of golden ornaments. Even the court has directed not
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to open it. They are afraid of opening that because of religion. But, there were good
Maharajas also Kohlapur Maharaja, Bhavnagar Maharaja, Gaekward Maharaja,
Gondan Naresh. Education was compulsory in Gujarat. If a child was not sent to
school on attaining the age of seven years, his father was penalised with one rupee
per month. | am talking of 1935-36 and the States were Gondan, Bhavnagar and
Baroda.There was a provision of compulsory educatids.a result, we have got
number of teachers from the Scheduled Caste category in Gujarat. My father was
uneducated. | was not sent to school even at the age of eight. He was penalised.
Then only | could go to school and | passed my matriculation at the age of 20
years. But, todgywe have arAct passed in the year 2009 in our Parliament for
compulsory education. Even npw has not been implementetihe cut of date for
implementation of that law was 1&pril, 2010. Even nowthe $ate Governments are
asking for moneyThe Education Minister of Gujarat, Shri Raman VMahra, spoke

four days back that they would not be able to implement the Constitutional
amendment regarding reservation, loundred per cent education to all because they
did not have the moneyhis is the situation in this countr§imilar is the situation

about this issue of reservation.

M RARE TEARE WER (ORM): b @ IR A TORM WRER Bl |4
forer ftme & fag S 99 9@t € 9 W emum orfl 9o WEl fau .. (=@M

st wdior LU THIH b fU # ORM WHR B R T G, THIA
& fag ot ¢ TR 9 L. (aer)

st welter avs fsm Suawimg S, A9 9ew I R W dlel, A SIET
et B

SHRI PRA/JEEN RASHTRARL: | have brought one copy onlypuring the
last two years, | have put questions to four Departments about the bakkltwe
four Departments have replied to me that information is being collected and it will be
supplied to meThat information came to me exactly after one yd&w, what can |
do? | have fayotten. Now this particular answer to me from the Finance Ministry is
very interesting for everybodyit says, “The hon. Madras High Court had given
eight weekstime to implement the DOPG@ircular dated 13tugust, 1997. But, in
the meantime, the concerned five banks—Union Bank of India, Uco Bank, Central
Bank of India, Canara Bank and Syndicate Bank—went in appeal in the hon.
Supreme Court of IndiaAgain, there is a judgement dated 9.12.2009. Ndadras
High Court gave a judgment on this date directing that there-should be reservation
in promotion. Madras High Court gave that DOPT circular number also and directed
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the banks to implement it. Nowhis is a judgment in favour of the Government of
India directing the nationalised banks to implement the circBlat, five banks went

in appeal. Nowthe Ministry says, “Howeverthe banks are following instructions
contained in the DOPDM number so and so, dated 13thgust, 1997."And, what

is the Court order? It saysStatus quashould continue.” That means, the judgment
should be implemented. Nownce the judgment is to be implemented, how are five
banks allowed by the Finance Ministry to go in appeal against the Madras High
Court’s judgement which is in support of the DOPifcular? Nobody gives me reply
even here. So, it is pinching because there has been no priority to the issue of the
Scheduled Castes during the last few years in this coumtrgther it is the rule of

this party or that parbhywhat we want is priorityWe are crying, we are shouting for

the Reservatior\ct for the last four years. It was introduced, it was passed without
discussion. Then, we came to know about the list of institutions. It was agreed that
it will be removed. My friend, MrNatchiappan, was the Chairman of thangling
Committee, which gave the report that this could not be done. The list of
institutions cannot be capped; that there will not be reservation. They have given
Report to the Parliament that there cannot be such a direction in the Bill but the Bill
is not coming up in the Parliament.

Now, what can a Member of Parliament, that too, of the Ruling Pdoty |
cannot give a challenge like a social revolution. | am requesting my two hon.
Ministers, namelythe Minister of Law and Justice, who is sitting here, and, the
Minister of Personnel, Public Grievances and Pensions to please give me an answer
If the Madras High Court’ judgement was according to the DO®Tircular how
were the nationalized banks allowed to go in appeal against the same judgement and
waste Government money? That is my question, and, why promotion to these people
should not be given.

[THE VICE-CHAIRMAN (PROF . PJ. KURIEN) in the Chair]

Sir, | come to another gument. My learned lawyer friend, MMisra has very
rightly defended it because he is not only Misra, he is ‘SvMista. You have done
my job today So, Mt S.C. Misra and, another friend of mine,.Nifungekar have
spoken so well, and, it was legal as well as theoretical speech. So, | do not have to
say much but | have to give only definition of promotion.

Very few of you might know that Di.G Patel was not an IAS fafer. Do you
know he was appointed as a Secretary by Shri Morarji Desai? He has not passed
any examination. Do you know the learned Prime Minister of the cqumhy is a
Member of this House, was appointed by. Branab Mukherjee, when he was the
Finance Minister during the regime of Madam Indira Gandhi? The Government has
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power Dr. I.G Patel was appated. Dr Manmohan Singh was appointed. He was a
Professor in JNU. But looking to their knowledge of economics, Madam Indira
Gandhi wanted that he should be appointed as the Finance Secr8tgry
appointment was made. Nobody has challenged it.

Now, here, the issue is of reservation in promotidhere is reservation for
recruitment and not for promotion. But in article 335 of the Constitution, the framers
of the Constitution have not used the word ‘recruitment’. The word used is
‘appointment’. Now appointment can be made by selection, appointment can be
made by election, appointment can be made by recruitment, and, appointment can be
made by appointment. President of India appoints the Chief Justice of the Supreme
Court. To become Chief Justice from the post of a Judge is a promotion but the
word used is not ‘promoted’. What is written is that one is appointed as Chief
Justice of the Supreme CouAppointment includes everythindirticle 335 very
clearly says, ‘at the time of appointment’. So, | request both the Ministers to see
into article 16(4), 16(4A), 16(4B) and 17 also. Nowadays, we are not bothered about
article 17.Article 17 is about removal of untouchabilitfhe Article 17 of the
Constitution abolishes untouchability and says that its practice in any form shall be
punishable under the law of the land. In the first twenty years immediately after
independence, there were social movements; there were departments which used to
send people to villages to tell them that they are all equal; give water to these
people, they are also our citizens. They may be Scheduled Castes but they are not
untouchables. Otherwise, after all, what is the meaning of Scheduled Caste? It is not
a caste. Hon. Supreme Court has gone on record to say that it is not a caste. It is a
community included in the List and the List is prepared by the President of the
country under article 341 for the Scheduled Castes and under article 342 for the
Scheduled Tribes. This List is prepared by the President of India and it can
subsequently be amended only as suggested by the Parliament. Nobody else can
touch this List. A poor man can be a Scheduled Caste and a rich man can also be a
Scheduled Casté& man with agriculture land can be a Scheduled Caste and a man
with no agriculture land can be a Scheduled Caste. There is no change in their
status of backwardness or forwardness. There is reservation in Lok Sabha and in
Vidhan SabhaThat is political reservation. It was only for 10 years. But there was
no time limit for reservation in education, higher education and Government services.
So, promotion is also included at the time of reservation, and as rightly said by my
two-three friends, we are demanding parity and not charity

| am now coming to article 338 which deals with the National Commission for
Scheduled Castes and Scheduled Tribes. | am extremely sorry that the constitutional
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role of the National Commission for Scheduled Castes and Scheduled Tribes is not
properly allowed by the Government during the last ten years. In the good old days,
every year there used to be a report from the National Commission for Scheduled
Castes and Scheduled Tribes. This report as well as action taken was used to be
discussed in the Parliameniday also, on this very problem, with the permission

of the Chair I am exhibiting this booklefThis is not a private documerihe title is

‘A Study Report on Reservation in Promotion’. The answer to the three questions
raised by the Supreme Court judgement is already prepared by the National
Commission for Scheduled Castes and SchedUiixs. With the permission of the
Chair, | am putting this copy on th&ble for the use of the Minister of Law and
Justice and the Minister of Personnel and Public Grievances. May | do this, Sir?

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): No, no, you should have taken
prior permission. That is the issue.

SHRI PRAVJEEN RASHTRARL: The Commission has given answer to the
court that where is the question of verifying who is a Scheduled Caste person and
who is a Scheduled Tribe person. The list is there in the Schedule of the
Constitution and there is reservation for them. Who will decide adequacy?
Adequacy is already decided according to the population. Beautiful answer is given
by this Commission. It should be utilised.

| finally conclude because many things have already been said by most of my
friends. My only request is, both the Ministers should immediately call a meeting of
the leaders of all the parties during the next week and see that suitable Constitution
Amendments are prepared and passed during this session to avoid the problem all
over the countryThere was some discussion between Satish Chandra Misraji and
our friend from the Samajwadi Parfjhat may be settled at U.Rvel. That should
not create any problem in the all India mattgo, | request the Minister to please
take up this issuéAnother thing is that this exercise may be expedited because the
Act is already readyPlease introduce it in the Lok Sabha. Pleasetdontroduce it
in the Rajya Sabha because Rajya Sabha is a permanent House. There is no hurry
for passing it in the Rajya Sabha. Passing it in the Lok Sabha is very urgent. Last
time, we passed it in the Rajya Sabha without discussion, but we could not
introduce it in the Lok Sabha and the Lok Sabha was dissolved, thavtime,
according to press reports, nothing is sure what will happen after one week. So, it is
better that we introduce it in the Lok Sabha and getAtttealso passed because
the Act is ready | want that theAct should be passed and the suggestion of two
amendments as suggested by Batish Chandra Misra and my seniotl@ague Mr
Mungekar may kindly be taken up. Thank you very much.
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THE VICE-CHAIRMAN (PROFE RJ. KURIEN): The hon. Minister wants to
intervene here.

THE MINISTER OF LAN AND JUSTICE AND THE MINISTER OF
MINORITY AFFAIRS (SHRI SALMAN KHURSHEED): Sirl am grateful to you for
allowing me a brief interventiorthe issue has legal dimensiofiis is a veryvery
important topic. The matter concerns the entire nation and, of course, the hon.
Members across the floor want to reiterate the commitment of the Government and
indeed the commitment of this House and all the people of our country for the
empowerment of all backward communities of our country ensuring dignity and
equal participation, as equal citizens with equal respect and equal entitlement, in the
nation-building effort.

Sir, in that context, as Minister of Law and Justice, | consider it my beholden
duty to respond to somewhat cynical concerns expregsedias been expressed,
judges of the country often, for different reasons, stand in the way of fulfilment of
the dreams of our founding fathers in the matter of giving equal participation,
dignity and equality to backward classes of our courntrydo believe that when
these debates are heard across the country and seen across the apdntrgm
sure they are heard by ordinary citizens as indeed they are seen and heard by
people associated with legal profession, including eminent judges, they might feel
that somehow we, Members of Parliament, and the Government have a cynical and a
pessimistic view about their commitment to equality for all people in our country
Therefore, | consider it my duty to say that some of the greatest contributions that
have been made to equalityarticularly in the case of the disadvantaged section,
the citizens who suffered the worst kind of treatment in the past, has come from
some of the outstanding judges of our counfgd some yeoman service to this
has been provided by legendary judges in cases that we couldAhdathose of
us associated with law callrecite them here with great admiration and pride and
say that we have had judges in the country who have done this. Bugt Sire say
this also.As | praise the judges, it is not to say that we are not concerned, that we
are not affected and that we do not consider it a matter of urgency to respond to
the decision that has been taken. That, in a sense, disappoints us and, in a sense,
stands in the way of fulfilment of our objectives and fulfilment of our aspirations.
But we must not fayet that two judgments came. One from thahabad High
Court sitting atAllahabad and the other came from a Bench ofAh&habad High
Court sitting at LucknowOn a noble objective and destination, judges can disagree.
And equally Supreme Court judges can disagree with them. The Supreme Court
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judges often disagree amongst themselves. They are dissenting judges. Sometimes
the dissent of one generation is treated as the forewarning or indeed the foresight of
a coming generation that changes the. land that is how the law has evolved. |,
therefore, urge my hon. Colleagues on both sides of the House to treat this as a
grand democratic dialogue with different organs of Government, including the
judiciary, so that we move forward in a manner that is not, in any syagptomatic

of a conflict or a confrontation, but of a collaboration and cooperation between
different arms of Government to achieve this very noble objective of our
Constitution. Sir we have to continue to trust our Judges because whatever we do
here will finally be tested on the anvil of the basic structure, as understood by the
highest judiciary by the Judges of the Supreme Court and, therefore, the language
that we speak and the formulation that we make must indeed be communicative not
only of our deep concern and our commitment in our conviction but also be
persuasive to the judiciary to come hand in hand with us and move forward towards
the destination that has been highlighted once again today in this House, in this
very, very important discussion which has been initiated by the new hon. Member
of the House, Km. Mayawatiji.

Sir, the issue which concerns us directly is the issue in the judgment which is
related to adequacy of representation. | do believe, as Shri Satish Misraji has
highlighted, the judgment goes back to Nagaraj judgment because Nagaraj judgment
has been the base of the judgment that has now been pronounced by the Supreme
Court both in Rajasthan matter and the Uttar Pradesh mbitterNagaraj judgment
had indicated and flagged three issuesficiehcy, adequacy of representation and
backwardness. Reading those judgments carefufind that the issue of gfiency
and backwardness, although mentioned, does not seem to stand in the way of what
we were trying to achieve. The issue of adequacy of representation certainly seems
to have been the stumbling block of some major concern and obvitlusiiHouse,
as indeed the Government, will have to take some steps in order to ensure that this
does not continue to be an impediment in achieving our goals. Buin $irness to
the judiciary and in fairness to ourselves, we have to recall that the root of whatever
we are doing comes from article 16(1) which very clearly says that there shall be
equality of opportunity for all citizens in matters relating to employment or
appointment to any @fe under the @te. Its only because the bland ‘equality’
expression of article 16(1) does not become apparent to an ordinary person and an
ordinary citizen, it had become important to provide the derivatives of article 16(1),
that is, ‘real equalityas opposed to only ‘symbolic equalitgnd, therefore, we had
article 16(4). The inadequacy of article 16(4) required article 16(4A). But, | must read
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to the House article 14(4A) in its entirety to ensure that we know what exactly we
are dealing with and what is that we have to addéssile 16(4A) says, “Nothing

in this article shall prevent the State from making any provision for reservation in
matters of promotion, with consequential senigrity any class or classes of posts

in the services under the tate in favour of the Scheduled Castes and the
Scheduled Tribes which, in the opinion of the State, are not adequately represented
in the services under the State.”

Sir, it may well have been our lack of foresight when we introduced this
amendment, a faraching amendment, to the Constitutioe did include
adequacy; we did feel that adequacy was perhaps being derived from article 16(1)
and, therefore, we have to very carefully reflect upon how we get past something
that we had introduced ourselves, possibly in the understanding that mentioning of
adequacy would not, in any wayecome an impediment because there is a
national—and may | sayconstitutional—consensus that 22.5 per cent is what will,
at least, be necessary for adequdcgm not going to foreclose anygament that
will take place in court. But, it is quite possible to say that 22.5 per cent is not
adequate. It is quite possible in some circumstances that a State Government or
Central Government comes to a conclusion that total justice, in fairness, requires
that we go beyond what is proportionate to the population; so, we need to go
beyond. Of course, as the hon. Meml&®hri Raja, said, for the present, we have a
limit—at least, aprima facielimit—of 50 per centYou are lucky that in yourt&te,
the Supreme Court has allowed an exemption.

SHRI D. RAJA: It is in the Ninth Schedule.

SHRI SALMAN KHURSHEED: May be a temporary exception in the State of
Tamil Nadu, and | believe in Karnataka also. But certainly we do believe that there is
a prima facierestriction of 50 per cent imposed. But we have this craze of adequacy
that will have to be addressed.

Sir, going back to the Indira Sawhney case which again, as | mentioned, is the
Mandal judgement 16(1), as well as, Indira Sawhsegase much of the
jurisprudence in these matters have concerned with backward classes. Then, | will
explain backward classes are actually classes which include S€sar@TOther
Backward Classes, of classes seem to be similarly disadvantaged, but not exactly the
same as backward class@he special status of SCs, Shas been recgosnised
throughout. SC and STare, as it were, constitutionally mandated backward classes
where there is no necessity of looking only at educational backwardness or social
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backwardness, just backwardness in itself linked with extremely hurtful and extremely
sad episode in our history have given them the label of back#addcenturies of

that backwardness inflicted upon them would not be set right by one or two
generations of positions in high power positions or being comfortable economically
This has been understootherefore, creamy layer does not apply to SCs arg] ST
but creamy layer does apply to other backward communities. | do believe that when
we look at this problem we will have to be sensitive to the concerns of other
backward just as we are both sensitive and concerned about the issues that pertain
to SC and S3 and Other Backward Classes may sometime has issues on which there
will be consensus, sometime has issues on which there may be a difference of
opinion. There is no dference of opinion on creamy laydut there is dierences

of opinion today only in the natiog’say but it could become more serious
difference of opinion in sub-categorisation. There is no sub-categorisation as far as
Indira Sawhney case is concerned. No sub-categorisation in SCs snBusThere

is a sub-categorisation, in OBCs, and, therefore, in this evolving saga of how we
give complete justice to all our citizens, wipe out the scars, the hurtful matters of our
history and write together in this House and the other House a glorious future for
our children to come matterg/e look forward to the day not necessarily in our life
time but we look forward to the day with someone not once, but thousands and
thousands and thousands of young people in this country will have the confidence
and will have the stature, we will have the success that we have in Behan, Miss
Mayawati so that they will not need to fall back no reservation but on their own
merit, with their own conviction, with their own success reach out towards a bright
future. But we do know the factual reality of our times in which we live and the
factual reality of the time to an extreme actually goes to say that despite the fact
that we have moved away from our history the practical reality remains extremely
different. It is not just for dalits of the land, it is not just for minority of the land, it

is not just for backwards of the land. It is also for lot of ordinary citizens who still
hunger for food, who still need medicine, who still need education, who still need
roof above them. Every day and every speech that is made in this House, Members
repeat, time and time again and knock on the conscience of both the Government
and themselves that there is still a lot to be done. If | may borrow RobertsFrost’
words that Pandit Nehru was so fond of “The woods are lpdaisk and deep, but

| have promises to keep and miles to go before | sleep, and miles to go before |
sleep.” | will just add one point which is of urgent concern and that point is, when
the decision of Indira Sawhney was taken, a five-year period was given—a period in
which there would be no reversion of the promotions that had been made. Such a
safety net has not been provided in the present judgement. Therefore, we could
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have a crisis in our hands very soon, almost immedialybably even while we

are discussing this there could be a crisis somewhere. Therefore, the urgency of the
matter is that the issue will have to be addressed and whichever way and form it has
to be addressed, we will address it. My colleague, while replying to this discussion,
would be able to give clearer indications of the decisions that we have taken in the
Government. But those decisions will be meaningless unless we all join hands
together | think, he will indicate the roadmap for that. | can only assure you that
from the time that we have, formed this Government we are looking at the Nagaraj
case and we are looking at all the developments very cldsedgries of meetings

have taken placeNe have also consulted with the SC and f8fa; we have also
consulted with the experts. There are other issufgerfuptions...On the
Reservatiomct, my colleague will speak. My job is only to vet it when it is ready
and sent to me. My colleague will tell you what he is doing to have it ready

With this short intervention, | thank the House and | thank you,
Mr. Vice-Chairman, for giving me this opportunity

THE VICE-CHAIRMAN (PROFE P J. KURIEN): Thank you, Salmaniji.
Mr. Biswajit Daimary

SHRI PRAKASH JA/ADEKAR (Maharashtra): Sjrl just want to seek one
clarification.

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): The Minister will reply
(Interruptions...

SHRI PRAKASH JAADEKAR: He is the Law Ministerlfiterruptions...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): It is not the reply
(Interruptions...

SHRI PRAKASH JAADEKAR: He is the Law Minister(Interruptions...

THE VICE-CHAIRMAN (PROE P J. KURIEN): You can ask the Minister who
will reply to the debate.lfterruptions...

SHRI PRAKASH JA/ADEKAR: He is the Law Minister of the country just
want to know what the brief of the Central Government to the pleaders in the
Supreme Court was and what they pleadéaefruptions)...

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): No.That reply will be given by
the Minister (Interruptions...The Minister will reply (Interruptiong... The Minister
will reply. (Interruptionsg...
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g e AT § PR FETW AUS §RT YA €l g9 W UgS SNl 9 WoH
IR, AR W S owET g A S wife € Swel a1l Rere A e dfwl aw
W W fodt Seft ok ol Sl safay u geRwe 9 R W), mudl
ST & e B e dew @ d d e j@ g

JuredE (WL S FRIE): 3@ FHIW  BIT| ST el did|

N I PUA AT AR, I MUA A bE o gl AR OH Far e oAar e
TAN WS ¥ ggd W a9 SR q@d & @ ¢ SR wEr o ¥ 5 g 9w fioe
T B T, IHH AT HT MA@ Tl W, W IRAT TH B UEE We WG IR He
SR d g$ SR gER B UGl g8l g8 oiEl ™ bl W W @dRe 9@ el
Tl aE G AR &b AT FE, IRT A I W oA UGS N Y@l & A1 gARI
ARecH g8 &l & WA b 'Rl W, A Al Sw wfe fqerers @1 fqemi ver g
3R el oMMbIel & <, H9 & Us & AP ded) Ul gl H9 o4 godr e
S B wEm ¥ A a1 St dom g onl, % §gd @ @ dgf 99§
JTh W A JoT B B WHAl v WY, WUl AR W UH B @RE Bl § QAR
A B geM & Y Iy ATA-UTe @ SMawddGal Bl 7, IreS!  Ugs-forard @t
FARHA Bl &1 AU Wl B WEE wU W U@yl HOgm@r e @wdr g
@ e sfod e & 9= B @AM wU W em Q@ WY, Re! RE dATe-uTed
fpar oy, @ @g W B AMW A I e, oAfed S g@l ST We” 3 R '
3R gURT HEET WHR I el B, A PR SW W qEb b ged B g SHD
| Y HH PR OGP B2 MU S WHM wU A Rgerse-fersyl § drar § oM
T geEl @ Fefay e S osfad @ d Uer genm ® SR gERI g wROH Uar
B B, ST UH-EHM UEREfERY SR SId oAUl @I @awRll BTG 3R
iR e @1 e o gl
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Summeme (W | PRI« @A Fifwl Please conclude.

M I FUIT AT Afed A'® Few & @ fod W @ g, fUee wwW
P T A OSHH FM B o ER A W Re @ Rulri A |maem | e
RE 27 WS S9 AFNIGAT A AN S Sfem el gU B, O AFRiedr A |
P dgd g1 b1 Uifed SR U BT B R B I9 AMNIDAl A FH T
€ ' ANl WHfAGal § 9edd T8l 8N? VR, SIREV BART I®E § 3R A
deal § fo B Mg @ wrfie’l =mRRul 'W wel wrfie’l & fau @ amg €
IR BART ¥E g IR dE@d1 wieRl fau o 981 w9 @edrl ' W &1 S
T g Al die BERT MR OIS WRI dlell 9 g1 BARI JEEl Al Q@)
WHR I & 3R B B I P AUGR A AR IE e @@ g Al
4w R sEwR & uEME 9 dfRd eR few Swmme W, s RE Bl SN
geferd T8 fear S wedr gl

THE VICE CHAIRMAN (PROF RJ. KURIEN): Okay please conclude.

M M PUS AR W, § WA IR @l gl W, H dE W& oA f& H=N oo
ITh IER W 39 dWe IR-ER AFW T B BM A PR IS g8 &ferd AR
TIT Siife onfl ff o@en §, 9% BARI WG WM ¥ <@ 8 gl W, I§ mE W
o9 § oWl ST @ gl R 99 dfd d@d b Al W STbl g6 BT T Al
9gd PO B GFal gl AWGE #A S, ema S full protection SfTgl smu wfgu
d wEr uEgE sy aife e 9 sfad | s $oari @ g8 9 ol 6 S
gh BN O T T W S AT A I TS UBR B SX UGl gAT B, q®
g Wl

THE VICE CHAIRMAN (PROF RJ. KURIEN): Now, you please stoprou
have taken a lot of time(Interruptions) I® Fura <, 93Tl

M I FUS AR W, { Fgd Ul b AF Al @ g HMife H I9 g
R qEh W A Fl MU AR ST BT UBWN DINQ| IE W Bl ST DI 90
WSl AEE] B OAES T BRI BT b eAlS FABR Ply &dl A8l Fhdrl 3T
BT BT BAS] AT d& PINY R HT B Wbk @Y AU 3H AP
faRaRT 9 ) fefay ok WRe g dfed @ & ARt &

THE VICE CHAIRMAN (PROFE RJ. KURIEN): Now, take your seat. Please
take your seat. NowShri Husain Dalwai(Interruptions) Please take you seat.

M I FUS AT ITb TP BT BT WM FG B, TEl ol fEgwE &
98 q4PI, g8 .. (FAUM)..S b U G e 9 SR R ue wifad BRfl H
H oSt W e wRar g P e MRE AR W P A UeEE axe Uwsl @,
gfedl @1 I IRE 8, SHBl AR IAP FARM F AREV Pl g8l bR Pl BH

ST aga-agd  ae |
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st g9 TS (MERTY): SUNWIRIE #EIRd, oW Uh Ufeife faw & oW
g Tl B var H ogesar g1 g8 9 Wl © P Sl aEr ded |se] 3R 99
gET & IOMEl FSfEled W MY EY @FN W W I b U g g9 HEwar
B 6 SeM oRET @1 Yer Wfgu A feranl smet # ¥® wEW 6 oz <w H ue
W 9 YE-faEE wifd '8 @ ¥ R wEl @ gfad wwe,  STfedrdl e,
MAA. FAST IR&V F AT I, I MW 98 YW T Il SR AT §9 Wed A
ST o9ew B W& o7, R’ ggd Wt W @ wedt offl o o W' 98w @ W R
I BAR WRA gRI P g Asxdrl €, VA H @I g

Aeled, § WERTE W oM g1 Y 3@ a9 P g@ Bl © P AERNG W
MY §Y BAR ¥RAPAR &d ot 4 R <1 & oot 9 o 8, 98 g Tod
ad HEl Bl g8l A Al HETH Pol 8Y ©, WAg ARG A g9 Ay @l femnm e,
SREE F TaE A W AE Rewr @1 fawy femn eml # ¥w N wEwm e @y A
TH Re 9 B gC @Ml @ M d & fag S T ¥ P g Tl WS F
SIoArT el dlel €, 98 dgd A &0 ¥ dld § b g8l 69 W P IAREU
fer w21 SR YR # I§ Hifd B W d9gd X oM, offdbd Sl ;M FERER
difgar St 9 ugell IR ¥E dd HEl A SR UH Re W SR R H IS AN
W e Afelad ger o, O @il IM S oMl WeR W@ell ¥ 39 9 @ g9
B & 6 el <lfgdr St @1 AW W el @ SNl $9 R W SIREV H1 ARy
I 8, I8 [epa Tad 9d 2l TP e W A VA AW oW T B omu A
S @ 98 9 Bl WX 99 URIR & ToEIE oM B BN IR OIF B OAT

fiepa Ted @@ 2l

qere, # @ ¥® wgm f& o-ft g sfe@ @ we@ ® R & e
qem sfaa & Wt 21 guomml ¥ 9fed WA B, gl W diedr |E e g,
froer w9o1 &, ST6 39 AR ¥ IMSH I@T B Sl HH AT T, I§ W TTed
gd Tl SHH A oRew fieEr @Ry, SHel ged 9gd g9 2 o W 98 R
W Aol WdR Ol Bl H gE HEM [P AR BRW @I, BAR W WWNEl Bl Uhb
BAR T ad B W PN @IVl I8l I§ A S fH oR&T dcal g ¥ b
SEl yHIRE € 98l IRev Ml @Ry f6 el B ARyl SR UHRM H o SRe
T2 ', @ diz sfea feam W st @, feaw W ufeRme B, feam o
BIRER &I, SR Swel yHEM el few Smgm, @ 98 98l & g8l A wWROW,
A 3R Fd d We W B dcHl eI, ISP By AN FAS H Q|
sy # I8 wHeAl § 6 e FW A W wWWREl J U 9 &l 8, AR
S df Ry @) I € SFel Wl e e =iy, wife s Q9 d s ke 9@
St Rew-fadle wifc 81 @ & 98 oW =@l @Ryl oMy el dM wd Pyl A
J S em fear o, SHBl Wer BRA BT B Sl d@T Fed ARSI A 39
dfagm # formax fear 2, 98 o W, ¥E ' Swe ARyl gE ad wEe el
s fEe, SO YRl
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THE MINISTER OF SATE IN THE MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCE AND PENSIONSAND THE MINISTER OF SATE IN THE PRIME
MINISTER'S OFFICE (SHRIV. NARAYANASAMY): Mr. Vice-Chairman, Sjrl am
grateful to you for giving this opportunity to the hon. Members of this House to
discuss on the issue of reservation for the Scheduled Castes and the Scheduled
Tribes in promotions, which is, todag contentious issue. | am also grateful to the
hon. leader of the BSBahanMayawatiji, for raising this issue during Zero Hpur
three days back, in this august House. | am also equally grateful to hon. Member
Shri Satish Chandra Mishraji, who raised the issue with eloquence. He also
elaborated the sequence of events, leading to the debate in this House. The other
hon. Members, DrBhalchandra Mungekarji, Shfihaawar Chand Gehlotji, ShFiK.
Rangarajanji, Shri Sukhendu Sekhar Roy Sahib, Shri Ram Gaplalviji, Shrimati
Vasanthi &nleyji Shri Shashi Bhushan Beheraji, ShiW. Rabi Bernardji, Shri D.

Raja sahib, Shri Praveen Rashtrapal, Shri Biswajit Daimaryji, Shri Bharat Kumar
Routji, Shri Ram Kripalyadaviji, also discussed this issue in unison. In fact, there is
rare unity in this august House. Members of Parliament, cutting across party lines,
feel that the issue has to be addressed by the Governfreehion. Member Shri

Satish Chandra Misra, has elaborately mentioned the sequence of events, the
situation initially arose because of Indira Sawheegase. In 1992, when the
judgement was pronounced, one issue that was to be decided in the judgement was
whether clause 4(a) of article 16 provides reservation only in the matter of initial
appointment and direct recruitment or it contemplates to provide reservation in the
matter of promotion as wellThis issue was debated in the Supreme Cdnt,

rightly so, the reference was relating to reservation issue dhé Senior Councel,

Shri Parasaran, rightly argued saying that the issue is relating to reservation which
has to be decided by the hon. court and the reservation for promotion was not at all
the issue. But JusticAhmadi gave a dissenting judgement on that. But other
Judges wanted to decide this issue also, along with other issues which came before
the Supreme Court. Several qualifying observations have been made, which have
also been narrated by the hon. Members. One | would like to mention here is: The
conditioned precedent for the exercise of pewenferred by article 16(4), is that the
State are to be satisfied that any backward citizen is not adequately represented in
its service. The condition precedent may refer to either the numerical inadequacy of
representation in services or even the qualitative inadequacy of representation. The
advancement of socially and educationally backward classes requires not only that
they should have adequate representation in the lowest rung of services, but also in
the higher rung. Having made all these observations, the court gave its verdict.
Since the verdict had been given by the court, it had become a very challenging
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task for the Parliament and also for the Government, which was Congress-led
Government at that time. Therefore, in the judgement, they said that reservation in
promotion can continue for five more years, that is, from 1992 to 1997. In the
meanwhile, the issue was addressed. The Constitutional amendment was brought
under article 16(4) (a). My hon. colleague, the Law Minjstérile intervening, made

an observation which | would like to quote. “Nothing in this article shall prevent a
State from making any provision for reservation in matters of promotion to any class
or classes of posts in the services under the State in favour of the Scheduled Castes
and the Scheduled Tribes which in the opinion of the State”—which in the opinion
of the State is very important—"are not adequately represented in the services
under the State.” Therefore, it is squarely in the domain of the State to decide
whether a particular class of citizens is adequately represented or not. They have
said, ‘in the opinion of the t&te’. Then, in theVirpai Singhs case, which my
colleague mentioned, there is another clarification which is required because there
was some gument that was going offhe judgementin the Virpal Singhs case

says that even when the people from the reserved category get promotion before
the senior people belonging to the general categiiy general category people

who were promoted later will supersede the category of reserved people who got the
promotion earlier Therefore, another amendment was made under qualifying
provision, which has been made consequential seni@dy that has been brought.

All this happened with the consensus of the House. | am one with ail the hon.
Members that this House is for the Scheduled Castes, the Scheduled Tribes, the
Backward Classes, the-oppressed sections of the sottietpeople who are in the
lower rungs of the society and also other communities. Therefore, we are here to
address the problems faced by those people, either sp@atipomically and also

from the educational point of viewhen, he issued the ordétr was challenged in

the Nagaraj case. In the Nagaraj case, three qualifying observations were given by
the Supreme Court. One is the ‘backwardness’; secpndhether there was
adequate representation or not and the third observation is given in article 335, that
is, merit will be the criteria. Observations made in the Nagaraj case are here before
this august House. Discussions have been held in a very elaborate .mafimer

that there is a consensus among the hon. Members on the point that this issue has
to be addressed. Why this discussion came up in this House is because we have
been receiving representations from the Department of Personnel, from the
Government of Rajasthan, from the Government of UP and various other State
Governments. This is because of the situation that was created by the Nagraj case
in which the Supreme Court gave three qualifying observations. They are finding it
difficult to go ahead with the reservation in promotion for the Scheduled Castes and
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the Scheduled Tribes in those States. | am not very definite about it. Some of the
contempt petitions also have been filed in the Supreme Court in this .nTdteer

issue now is before this august House. | could find that there is unanimity amongst
the the hon. Members of Parliament, because whether it is our Government or
whether it is the NDA Government, the issue was addressed whenever the issue was
raised by the hon. Members in this House. One amendment was made by us. The
NDA Government made two amendments. Therefore, amendments have been made
according to the need of the hpuvhenever the Supreme Court went against the
reservation for the Scheduled Castes and the Scheduled Tribes and also the
Backward Classes. Now the issue is before this House. The hon. Members have
expressed their views. | do not want to elaborate on it because my colleague has
dealt with the legal issue.

In fact, | would like to give two pieces of information to this august House.
As far as the issue of filling up the backlog of vacancies is concerned, our
Government has taken a proactive measure. In fact, when the issue was pending and
when we found that there were a large number of vacancies to be filled up in respect
of Scheduled Castes, Scheduled Tribes, OBCs and the Physically-handicapped
people, myself and my colleague, the hon. Minister of Social Justice and
Empowerment, called meetings of the Secretaries of various DepartMéentsalled
three-four meetingsWe sent letters to varioustdde GovernmentsAnd, among
ourselves, we said that ‘we need to fix a time-frame for that’. In fact, a special
recruitment drive for filling up these vacancies was started in NoverabeB. At
that time, in 73 Ministries and Departments, 77,998 vacancies were there, which were
not filled up, of which 46,691 vacancies were direct recruitment and 31,307 vacancies
belonged to promotion categorit that time, the Special Recruitment Drive was
very helpful to us, and around 50-55 per cent vacancies were filled up as a result of
that in 2008. In order to fill up the further vacancies, which were there and which
had to be filled up, we held several meetings, and | am glad to inform this august
House that as a result of our efforts, we were able to reach the level of 75 per cent.
We called the Secretaries and gave them the direction to A itold them that if
they were not able to do it, we would go for universal recruitment drive, as far as
the filling up the Scheduled Castes and Scheduled Tribes’ vacancies are concerned.
We are now having review meetings from time to time for the purpose of filling up
the backlog of vacancies in the Central Government Departments, Corporates,
Boards and Banks.

Sir, | would like to give one more information, which is a tentative
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information. As far as the issue of adequate representation which has been
highlighted by the Supreme Court is concerned, | don’'t want to make any comments
because the Law Minister has made some observation on that.Sitpw 2009, in
GroupA Service, the Scheduled Castes representation W8s ih Group B, it was

14.3; in Group C, it was 16.2; and in Group D, it was 18sifar as the Scheduled
Tribes representation is concerned, for Gréupt was 4.4; for Group B, it was 5.4;

for Group C, it was 7.3; and for Group D, it was 6.5. | am not saying that it is
adequate. Sil am saying that it is not didient. We have to go a long way in order

to fulfil the wishes and aspirations of the Scheduled Castes, Scheduled Tribes,
Minorities, OBCs, and also the wishes and aspiration of other people, espe¢o&lly
Physically-challenged people. These are the challenges which are before us.

There is one observation which | would like to make. Whenever we bring an
amendment to the Constitution to address the issue which comes before us as a
result of the Court judgment, a different interpretation comes up. This is happening
all the time. Sirfourfive amendments have been carried out. But, even thereaéer
find that the issue is lingering. The House is unanimous on this issue. Rangarajaniji
made one observation. He asked, ‘How many times we need to bring amendments to
the ConstitutionAnd, thereafterthe courts are setting it asid&hat observation
has also been made.

Therefore, Sirmy humble submission to this august House is that this is ‘a
very serious matterand not only the Central Government but even theteS
Governments are very much concerned about it.

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): Mr. Minister, one moment,
please. | hope the House agrees that we should proceed with this item rather than
taking up the Half-an-Hour DiscussiolVe are not taking up the Half-an-Hour
Discussion slated for today

THE MINISTER OF RARLIAMENTARY AFFAIRS AND THE MINISTER OF
WATER RESOURCES (SHRIAWAN KUMAR BANSAL): So, we-are not taking up
the Half-an-Hour Discussion.

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Yes. That is the sense of the
House. So, let us proceed with this.. Nitinister, please continue.

SHRI V. NARAYANASAMY: Sir, that being the situation, nown order to
address this issue, in my capacity as Minister of State for Personnel, | discussed it
with the hon. Prime Minister and he was apprised of the situation. Several Chief
Ministers had met the hon. Prime Minister and he was seized of the .matter
Therefore, Sirif the House agrees, the hon. Prime Minister and the Government is
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willing to call for an all-Party meeting to arrive at a solution. The solution we are
going to arrive at will be for the long run. It is for that purpose that | am requesting
the House to agree with me that an all-Party meeting is called, within a short time,
by the hon. Prime Ministehere we can arrive at a consensus on how to go about
it, whether a Constitutional amendment is required or whether explanation is
required. Mr Rashtrapal had raised that isséie.far as a time-frame is concerned, at

a very convenient date we will discuss it with the hon. Prime Minister and come
back to the House.

| am grateful to the hon. Members, especially Madam Mayawati and Shri
Satish Chandra Misra, who brought this discussion in the august House, and for the
views expressed by hon. Members in this House. | am very happy about RaMr
Gopal Yaday Members from the BJRind all Members, cutting across party lines,
have all supported the issue. Therefore, it is my humble and earnest request to the
august House to agree to convene an all-Party meeting called by the hon. Prime
Minister to arrive at a consensus.

SHRI D. RAJA: There is already a consensus on thaterfuptiong
SHRI V. NARAYANASAMY:: | am talking about the formatlnterruptiong

SHRI JESUDASU SEELM (Andhra Pradesh):, Siwould like to know about
one more thing.Iterruptiong

THE VICE-CHAIRMAN (PROF PRJ. KURIEN): Now please sit down.
(Interruptiong | would give you time. Please sit down. Nowis. Mayawatiji. Please
put only the question.

gt wREdt (SR UQw): Suwwemd S, ofl A #El S 9 SCIST &
IRGT & IR H S P del 2, I P W Pl &l Abrfewod & wwe
T, dfT g@ @ 9@ Iw T 5 R i & W o=al 8 @ o ek sw fawy
F JW B IE I[EIE e dd ® ¥, M Wed IE SEIE e dd TE o
f& e @ R ¥ oMy dig Wel fedfivm S} ferm Smom

AFEE w7 Rodem @ de) aeEe @t performanced IR H, g
gg fPal, 9 TE WM §9E, dB Al MUY PHI B gl fewm T, dfed <@ A
SC/ST & R&M & B TA. ARG & &9 H A |died  Emed @l
ddamfes s @1 fofn e & 9%, gd! USI W JR&V Ud aRsar & AW
H# OOl 99 AUEE Qe @ I I Mg ¥, I 3T dW vl Bl de @ WReR
FRI e # Siedl ¥ Sledl AYEM @R$p Rl BSRl Ol §, o R gl ome
d e faRIEl @, g @l b AN Bl URIA H OSREl Ud aRwdl &1 ofH @R
i) w & o &




Short Duration [3 MAY 2012] Discussion 337

q @S wElRg 4 A 99 del 6 'W oifd uide & ofied @b Hifew
AP MM T FERA, A Nl IF 99 W S udle & Adreli Sl R
TaTHE &AM Rl €, gl § JE Wl g f6 W@ g9 Wed & sfe} g
Tl TEl e ©, 9P dgee MU y' Al P g oW @ @R, H o o|Hskl g
5 o8 & T8 T IR AT 3H WA B AcHN dlell 9 Tl TARY dw AR
Pl IARETT B WP Y8 Sl UeeH fhue gS B, T M @l Bl GAMET b GIRY
SY gl Oy, Rife dfe AF owdl F O FW TMaHe T Siedl ¥ Sedl  IfsHe
B W) Bs fedom T8 fomn, @ SCIST aRemw &l dd” S I d @ T E,
dl SEA STET 981 WRI JHEE B S| SEfv B WRGR Bl ST A Tl B
Gegd & SIRT A BeM §gd Wkl ©l dfbd g @ 99 ¥w T P 3w Wed
FE P OWHR A AN W I We W T8 fhar g zEd Rl Ul st
fafd 2 ok o =Nt Ul FE WeR F 39 fdd omRem faRie ¥ w1 W@
U OR H UEHRT B gEE WY g gER) urdl gfodl & oReor el s9 orfd
qEAP! & W WIR & 3N & gadel 98 F WM BHY Wed A «feiEa
IR Bl

(At this shge, some hon. Members tethe Chamber)

SHRI JESUDASU SEELAM (Andhra Pradesh):,Sirhile thanking the hon.
Minister for his suggestion for an all-Party meeting, we want immediately the time-
frame for bringing an amendment for removing this. Secomdgny hon. Members
have spoken about the reason behind the GoimtérpretationThe reason is lack
of a comprehensive Reservation Bille want the hon. Minister to give us a time-
frame.We have been hearing a lot. Please tell us by what date he will bring that Bill
to the House. This is our request.

SHRI D. RAJA: Sir it was good that the hon. Law Minister intervened in this
debate. It was quite appreciated., Sirrespond to the reply given by our hon.
Minister. ...(Interruptionsg...What is the way forward? Dan’expect further
consensus. | find that there is a consensus. Now on the basis of this consensus,
the Government will have to act. Is the Government thinking of going for reviewing
this judicial verdict? If that is not possible, then you will have to go for amending
the Constitution because Parliament has the right and it is in the domain of
Parliament. Parliament can move amendment to the Constitutibmerrifptions...

Finally, is the Government contemplating of bringing a comprehensive Reservation
Bill, including ensuring reservation in the private sector?

sft RET AT (ST UST): WA}, # IMUd AW | AMEg HA S W I8
S AEal g fr dsees o ok YsYes ¢S P 4 a1 omE B olfed
MAM & IR g H | TEERE R Rew, I A MA@ FTe
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[ TR 3RraTe]

g WRE gl U UsYes BRE R USyYes TR b Bl P aX H Al gdl
fear & feaafeaT 8 ofR o SNl & ar H W @ @, @ e Refy
JET W BE g W |ASl B YA qddl B, Sl 3Nl d9gd fuwsl § SR §gd
g Rafd & v& &1 81 § =gm f& o9 39 aR H @@ 8 A 99 Wy ALl
F1 Rusicsm ff @ d e 98 9 W W= g Sl

i BT FAESHT W, IAHE Td 7 qF TH A Bl A gl H
AR WA HElG W ST wg fe S@ d offd uéls B A eRd g,
d A F Y W A A A, e B AR 3T uiere HifieT Ao
Py CONSENSUSTIR &l &=ATl oedl Bl aroudll offa uidt #Hifér gerd 9,
CONSENSUSTIR &< 9 3R oy off ueha #ife gomd €, ol g @ w3 &
TE g €, Ul U @ € Rl gard €1 gE Al e B A Afad R @l
qHer g1 H gs S owmedr § & smuel yfrer @ g

SHRI T.K. RANGARAJAN: Sir, there is a consensus in the House. If there is
a will, there is a wayCan the Hon. Minister fix a date for such meeting, at least,
tomorrow or the day after tomorrow or Monday or before the end of this session?
Can he reply to that?

SHRI V. NARAYANASAMY:: Sir, | would like to respond to one question
which was raised by Shri Jesudasu Seelam. &irfar as bringing a Bill in this
august House for reservation to the Scheduled Castes and the Scheduled Tribes is
concerned, | would like to inform the House that the Government has prepared a Bill.
Now, it is under the consideration of the Governmé&fety shortly we will take it
before the CabinetWe would like to introduce the Bill in the House as early as
possible.

RECOMMENDA TIONS OF THE BUSINESSADVISORY COMMITTEE

THE VICE-CHAIRMAN (PROFE PRJ. KURIEN): | have to inform the hon.
Members that the Businegslvisory Committee, at its meeting held on 3rd May
2012, has allotted time for Government legislative business as follows:

1. Consideration and passing of the following Bills:-
() The MotorVehicles (Amendment) Bill, 2007 - One hour
(i) The Administrators General (Amendment) Bill, 201 - One hour

2. Consideration and passing of the Indian Medical Councifwo hours
(Amendment) Bill; 2012, after it is passed by Lok Sabha;



