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I, therefore, urge upon the Government to develop and expand the
infrastructure, ensure better service and stop all deputation allowances in the MTNL
and the BSNL. Making Code of Conduct more stringent will make the MTNL and the
BSNL perform for its survival and also compete with the other private mobile and
telephone companies.

Demand to extend the facility of minimal invasive robotic surgery to CGHS and
ECHS beneficiaries in the country

SHRI KANWAR DEEP SINGH (Jharkhand): Sir, a revolutionary advanced
treatment in minimal invasive surgery through robotic surgical system has been
introduced in India. It is performed through 1-2 cm incisions by a surgeon using a
robotic surgical system called DA VINCI, which enables surgeons performing these
surgeries to be more precise. This has advantages of faster recovery and resumption
of normal routine within 10 days or sooner, lesser pain and trauma. It also improves
dexterity of the surgeon. The robotic surgery thus can be performed for cardiac
thoracic, urology, gynaccology, general, head, neck and orthopaedic procedures. It is
a blessing in disguise as major heart surgeries are performed through three to four
incisions. Unlike the traditional methods of surgery, the chest is not opened to
access the heart. There is less pain, shorter hospitalization, faster recovery, lesser
blood loss and risk of infection, and minimal scarring. In India, the first-ever robotic
surgery was performed in 2002 at New Delhi. Since then, the robotic systems in
India have increased from 1 to 22. This robotic surgery has been practised in many
countries for the past 22 years. The idea is to make India self-sufficient and make
this advanced form of surgery easily available in India.

I request the Health Minister to promote this latest technique of minimal
invasive robotic surgery and extend the benefit of this advanced treatment to the
beneficiaries of CGHS and the Defence Minister to extend this benefit to ECHS
beneficiaries and also introducing this surgical technique in the medical facilities of
the Armed Forces as it will be a boon to the injured due to the faster recovery
period.

STATUTORY MOTION

For resolution that the Information Technology (Intermediaries Guidelines)
Rules, 2011, laid on the Table of the House on 12th August 2011, be Annulled

SHRI P. RAJEEVE (KERALA): Sir, I move:

“That this House resolves that the Information Technology (Intermediaries
Guidelines) Rules, 2011 issued under clause (zg) of sub-section (2) of Section
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87 read with sub-section (2) of Section 79 of the Information Technology Act,
2000 published in the Gazette of India dated the 13th April, 2011 vide
Notification No. G.S.R 314(E) and laid on the Table of the House on the 12th
August, 2011, be annulled; and

That this House recommends to Lok Sabha that Lok Sabha do concur in
this Motion.”

Sir, after a long time, our Parliament is discussing a Statutory Motion. This is
one of the rarest occasions in Parliamentary proceedings. Normally, Parliament would
not get an opportunity to discuss rules. Statutory Motion is the only opportunity
for Parliament to discuss rules. Parliament has the power to make laws. But the
power to make rules is delegated to the Executive. The legal requirement is that the
rule should: be in accordance with the parent Act. But, nowadays, we find that most
of the rules are ultra-vires the parent Act. The Information Technology
(Intermediaires Guidelines) Rules, 2011, is a clear-cut illustration of this trend, which
needs to be curbed by the supreme law-making body of the country, that is,
Parliament. The World Summit on the Information Society is going to be held in
Geneva tomorrow, where different aspects, including Government—control on internet
by our country, are going to be discussed. We are discussing this Motion today,
and this would reflect on the Conference which is to be held in Geneva.

Coming to the grounds for this Statutory Motion, I would like to state one
important thing. I am not against any regulation on internet, but I am against the
control on internet. What is the difference between regulation and control? Recently,
Justice Markandey Katju correctly made a distinction between control and
regulation. In control, there is no freedom. In regulation, there is freedom within the
reasonable restrictions given under our Constitution. The Information Technology
(Intermediaries Guidelines) Rule is an attempt to control the cyber space. It is an
attempt to curtail freedom of speech and expression which has been ensured under
article 19(1)(a) of the Constitution. Sir, we have enough legal provisions to regulate
the internet. The I.T. Act, 2000, has a very strong provision to regulate internet. I
would like to invite the attention of this august House to Section 69 of the Act.
Section 69(1) gives powers to issue direction for blocking, for public access, any
information through any computer resource. This Section has correctly specified
what the offendable things are. Now, I quote Section 69(1): “If satisfied that it is
necessary or expedient so to do in the interest of the sovereignty or integrity of
India, the security of the State, friendly relations with foreign States or public order
or for preventing incitement to the commission of any cognizable offence, relating to
above, it may subject to the provisions of sub-section (2).” These are correct
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formulations. This is in accordance with article 19(2) of the Constitution. But, in
addition to that, Section 69(3) talks about intermediaries. What are intermediaries?
Now, when we use the I-pad in Parliament, we get the internet access through the
MTNL. So, that is an intermediary. Likewise, Google and Yahoo are intermediaries.
Facebook and Twitter are intermediaries. Web hosters are intermediaries. These are
intermediaries. In the Act itself there are strong provisions to control these
intermediaries. 69A(3), “The intermediary who fails to comply with the direction
issued under sub-section (1) shall be punished with an imprisonment for a term
which may extend to seven years”. Section 69A(3) is a very strong provision in the
Act itself. Sir, the Government has made rules on the basis of Section 69, i.e. the
Information Technology (Procedure and Safeguards for Blocking for Access of
Information by Public) Rules, 2009. Sir, if the formulation of procedure is very
correctly framed, then, how can the content be blocked by an intermediary? The
designated officers are there. Specific Committees are there. Reviewing Committees
are there and as per this Rule, there is a strong provision to control the
intermediaries also. A provision to not only regulate, but even to control the
intermediaries’ is there in the Act itself. Then, Sir, there are too many criminal
provisions in the IT Act. While coming to Section 66A of the IT Act, “causing
annoyance or inconvenience eclectronically has a penalty of three years and does
not require a warrant to arrest.” That is the provision of the Act itself. That shows
the IT Act itself and the rule in accordance with several sections of the Act give
power to the Government, and also to the intermediaries, to deal with all these
things. Then, what is the urgency for the new rule? Sir, in 2004, Avnish Bajaj, the
CEO of Baazee.com, an auction portal, was arrested for an obscene MMS clip that
was put up for sale on the site by a user. The Baazee.com case, a well-known case,
resulted in an appeal by the industry to amend the Information Technology Act by
providing protection to intermediaries from liabilities arising out of user-generated
content. Sir, the intermediaries have no editorial control on the content. That is true.
Then, certain protection should be there. For this, the IT (Amendment) Act, 2008
amended Section 79 of the IT Act, 2000 to provide for safe harbour protection to
intermediaries. The safe harbour protection available to intermediaries is conditional
upon their observing “due diligence” while discharging their duties under the Act
and observing guidelines issued by the Government in this regard. Sir, these
guidelines prescribing “due diligence” to be observed by intermediaries were
notified in April 2001 in the form of IT (Intermediaries Guidelines) Rules 2011. Sir,
why should these rules be annulled? That is the content of the Statutory Motion.
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Firstly, Sir, these rules are ultra vires to the parent Act. Section 79 intended to give
harbour protection to the intermediaries. The purpose of Section 79, amended
Section, is to give harbour protection to the intermediaries from other liabilities, but
this rule has gone against the intent of Parliament by introducing a private
censorship mechanism. Sir, this is private censorship. Delhi High Court in 2002 has
specifically stated that pre-censorship cannot be countenanced in the scheme of our
Constitutional framework. That is the verdict of Delhi High Court in 2002. These
Rules, the new Rules, which we are discussing now, cast an obligation on the
intermediaries to remove access to any content within 36 hours on receiving a
complaint from an affected person, that falls under the category of a wide vague
undefined list of “unlawful” content specified in the Rules. That is true. The rule
should act, but de-facto they are compelled to remove the content.

That is the reality. It has been experienced by several organisations and other
people by giving some complaints and the content was removed within 36 hours.
The unlawful content has been mentioned under Rule 3(2) of Intermediaries
Guidelines. Rules 3(2) says, “Such rules and regulations, terms and conditions or
user agreement shall inform the users of computer resource not to host, display,
upload, modify, publish, transmit, update or share any information.” Then, Sir, 3(2)(b)
specifically states what are the offendable contents, but without defining what are
these. Sir, I would not like to take more time to read all these things. But, I would
only say any information that is grossly harmful, harassing, blasphemous,
defamatory, obscene, pornographic, pedophilic, libellous and there are several things
has to be informed to the computer users. It is neither defined in the Rules nor is
defined in the Act.

But, Sir, Section 69 of the Act specifically defined unlawful content. The
correct formulation of Section 69 specifically defined unlawful content which came
under the purview of Article 19(2) of the Constitution. But, Rule 3(2) of the
Intermediaries Guidelines goes beyond the Act which is a clear violation of the Act.

Sir, my second point on the ultra vires of the parent Act is Section 69. Sir,
Section 69 of the Act gives power to the Government to issue direction for
interception or monitoring or decryption of any information through any computer
resource. Sir, Section 69(2) provides for procedures and safeguards subject to which
such interception or monitoring may be carried out. The executive has made a rule
on the basis of Section 69. It clearly specifies what are the provisions and
procedures followed by the executive to take information with regard to the user.
But, Sir, Sub-Rule 7 of Rule 3 of the Intermediaries Guidelines mandates the
intermediary to provide information of any such assistance to Government agencies
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without any safeguards. This is a clear violation of the Act. This is clearly against
the guidelines specifically framed by the Supreme Court in Telephone Tapping Case.
This is a clear violation of Section 69 of the IT Act and this could have serious
implications on the right to privacy of citizens.

I come to Section 88 of the Act. There is a provision for Cyber Regulations
Advisory Committee. Soon after commencement of the Act, Cyber Regulations
Advisory Committee consisting of who? the interests of principally affected or
having special knowledge on the subject matter to advise the Government on
framing the rules. In the Act itself, there is a provision to constitute an Advisory
Committee. Sir, Information Technology, cyber space, ¢tc., are new sectors and hence
expertise is required. So, the Government has correctly framed Section 88 in the IT
Act to constitute Cyber Regulations Advisory Committee to advise the Government
for framing the rules. These rules, without secking any advice from the Committee,
have been framed. It is because even after one decade this body has not yet been
formed. The advisory mechanism or body to guide the Government on framing the
rules has not yet been constituted even after one decade of the Act! This is a very
serious thing.

Sir, the apex court of the country has quoted several rules which are
ultra vires of the parent Act. I am sure, as an eminent lawyer, our hon. Minister, Mr.
Kapil Sibal, is well aware of the fundamental principles of the Subordinate
Legislation that essential legislative function cannot be undertaken by the executive
since it is the sole prerogative function of the Parliament. It is the sole prerogative
function of the Parliament. It should not be delegated to the executive. If the
Government wants any change, it has to come to Parliament. That is my first ground
on this Motion.

Secondly, this rule is violation of the Constitution.

Article 19(1) of the Constitution ensures the right to freedom of speech and
expression. Article 19(2) of the Constitution specifically defines the ‘reasonable
restrictions’. But, Rule 2 goes beyond article 19(2) of the Constitution. The Supreme
Court held in the Express Newspaper Private Limited versus the Union of India case
that if any limitation on the exercise of the Fundamental Right under article 19(1)
does not fall within the purview of article 19(2) of the Constitution, it cannot be
upheld. This was the verdict given by the apex Court in that case. In several cases,
such as that of Mohini Jain versus the State of Karnataka, the Supreme Court of
India quashed the rule saying that it was ultra vires of the Constitution, stating that
the rule violates the principle of natural justice.
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The rule does not provide an opportunity to the user who has posted to
reply to the complaint and justify his or her case. This whole mandates the
intermediary to disable the content without providing an opportunity to hear the
user who posted the content. In some countries like America and the European
Union countries, there is a provision to hold the content, remove the content for
some days and after hearing the user who posted the comment, there is a provision
to repost it. Such safeguards are not here. This is a clear violation of the principle of
natural justice and it is highly arbitrary.

Fourthly, this rule prohibits the posting of certain content on the Internet
while it may be lawful in the other media. For example, an article may be permitted in
the print media, it may be permitted on television, the visual media, but the same
article might be prohibited from being reproduced in a web edition.

Sir, the Ministry issued a clarification in 2011. In that clarification, the
Ministry had claimed, and stated:—

“These due diligence practices are the best practices followed internationally

by well-known mega-corporations operating on the Internet”.

Sir, it might be true. But self-regulation should not be equated with
Government control. The Ministry, in the same clarification, also stated, and I

quote:—

“The terms specified in the Rules are in accordance with the terms used by
most of the Intermediaries as part of their existing practices, policies and
terms of service which they have published on their website. In case any
issue arises concerning the interpretation of the terms used by the
Intermediary, which is not agreed to by the user or affected person, the same
can only be adjudicated by a court of law”.

What is the logic, Sir? Their attitude is, ‘run away from defining these terms’.
The Ministry has stated that the Intermediaries have defined these terms; if you
have any objection’ to the definition, then, you can approach the court of law. What
a logic, Sir! We are creating an avenue for judicial interpretation. We are running
away from our own responsibilities. This is totally against the basic principles that

we follow in law-making and in rule-making.

Finally, Sir, I would like to submit what the international approach is. The
U.N. Human Rights Council says, and I quote:—

“Censorship measures should never be delegated to a private entity. No one
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should be held liable for content on the Internet of which they are not the
author. Indeed, no state should use or force Intermediaries to undertake
censorship on its behalf”.

This is what the declaration of the U.N. Human Rights Council states. That is
the duty of the Government. As per the Act itself, there are certain provisions by
which the Government can intervene and regulate the Internet. Several rules are
there as per section 69 of the Act. But these rules in accordance with section 79 of
the I.T. Act go beyond the Fundamental Rights enshrined in the Constitution, they
also go beyond the principles which are being followed internationally and they also

go against the declaration of the U.N. Human Rights Council.

Finally, Sir, we should recognize multi-stakeholder nature of internet.
Tomorrow, in Geneva, there is a very serious debate on this multi-stakeholder. India
has proposed some code and some Government control measures. I support some
part of it. But, we should protect multi-stakeholder nature of the internet. This is a
very serious attack on the freedom of speech and expression. This is a very clear
violation of the parent Act, which is ultra vires to the parent Act, and ultra vires to

the Constitution. This is against the principles of natural justice.

So, 1 request the House to annul this rule itself to protect the rights of
Parliament. Do not delegate these powers to the Executive. If the Minister wants any
change, let him come to the House with an amendment Bill and make the rules

accordingly. With these words, I conclude. Thank you, Sir.
The question was proposed

THE LEADER OF THE OPPOSITION (SHRI ARUN JAITLEY): Mr. Vice-
Chairman, Sir, let me, first of all, compliment the hon. Member, Shri Rajeeve, for
familiarizing all of us that we have a role in overseeing even subordinate legislations.
Otherwise, most of us were under the impression that the law is framed by
Parliament, and rules and regulations are framed by the Government and placed on
the Table of the House. I think, he deserves a compliment for educating us on this
rule that Parliament has a supervisory control as far as subordinate legislations are
concerned, and, if need be, we can express our vote of disapproval to the

subordinate legislations.

Sir, we are dealing with a very difficult issue. We can allow ourselves to be

carriecd away by either a popular sentiment which is always against any form of
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restraint or censorship; we can also allow ourselves to be carried away by a certain
amount of anguish and irritation as to the kind of material we see on the internet or
on various sites. The fundamental principle is that it is extremely difficult, if not
impossible, to control technology. It would not even be desirable to do so. It is
impossible to defy technology. So, the days of censorship, the days of withholding
back information is all over. I always believe that if the internet had been in
existence, the internal Emergency of 1975 would have been a big fiasco. You could
restrain and create awe by censorship of the print media and control the electronic
media, but you could never control the internet. Therefore, there would be a free
flow of information; information would come from all over the world. There would be
angry exchange of articles and the circulation would have been so wide that the
whole fear psychosis which was built up would itself have been demolished.
Therefore, these institutions which have come up by virtue of technology have a

great role to play.

But, then, there is the other danger. The other danger is, there is a situation
of incitement of certain offences in the society. There is hate speech. There is
religious hatred being created. There is caste hatred being created. There is an
incitement to violence being created. You can have a flow of information which can
then end up creating frenzy as far as the society is concerned. If that kind of frenzy
is created, you will see the negative impact of allowing this kind of information.
Therefore, we have to take a balanced approach as to how to go about in the matter,
the rules which have been prepared by the Government and placed on the Table of
the House. In fact, rules themselves are attempting to devise a mechanism. The
mechanism is that, on account of technology, there is inflow of information.
Suppose, there is inflow of information into the YouTube. Those who own or
administer YouTube do not censor every article or any picce of information, a video
or an audio that goes on to the YouTube. Anybody can enter the information at any
point. Their only authority or domain would be to remove it once it enters.

Now, the information is going to be so large; the content is going to be so
iarge, that they would not even be aware of what is actually contained therein.
Therefore, most sites invent the procedure by which they have internal alerts. So, if
there is anything which is pornographic, the alert goes up and it is immediately
taken off. This can go off, not in minutes, it can go off in seconds itself. If there is
something which relates to incitement of an offence, there will be severai indications
of alerts within the internal system. Then, there is a system of ‘outside alerts’. You
don’t catch that objectionable material, but somebody else brings it to your notice.
Therefore, you have to then take it off. In that sense, the rule really says that every
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intermediatary will be given the following information, which he cannot carry. If his
internal and external alerts bring it to his notice, it is incumbent on him to take it off
within 36 hours. This is the architecture which this rule appears to have devised.
Don’t put anything on these knowingly, which is objectionable. But if, unknowingly,
something appears on your site, and if the alert brings it to your notice, then it will
have to be taken off. The difficulty will arise this procedure, prima facie, appears to
be reasonable if the kind of information which is sought to be objected to and
removed becomes too wide, and then becomes a threat to free speech. My limited
point is and I urge the hon. Minister that I have no serious personal objection
against the architecture that he has devised it is an architecture where there is no
prior censorship; it is an architecture where anything can go on these sites. If
something is objectionable, and if it is by an alert system brought to your notice,
then, within a reasonable period of time, you take it off. Now, you sce the kind of
information which is being restrained. I draw the hon. Minister’s attention to
Regulation No. 3; it is contained in sub-clause (2) of Regulation No. 3. Now, take
category (b) out of that. Here, Mr. Rajecve’s point is that link it to what are the
restrictions in article 19(2) of the Constitution. There is a clause which incorporates
some of them; then, it adds something more. There are certain laws which prohibit
carrying of certain kind of information. That may be in addition to article 19(2). For
instance, an obscene display of women; somebody else’s copyrights; somebody
else’s patents; somebody e¢lse’s trade information, you can’t carry that. Now, this
broadly deals with these categories. But, then, the expressions used in some of the
cases are so wide that my fear is that at some stage, they could even be used to
curtail some amount of free speech. In clause (b) you said, “If that information is
grossly harmful”. Now, the word ‘harmful’ is absolutely subjective. Now, there is
information which some my friends in the Government may consider very harmful to
them. I may think it is my right to express that information. It is “harassing’. Now,
‘harassing’ is not a word which is capable of a strict legal definition. It can be
stretched to such an extent: are we going to empower the Executive? 1 can
understand that anything which harasses an individual lady, if it was specific, I may
have had no objection. But if you say, ‘it is harmful’, ‘it is harassing’, it is not
proper. The third word is ‘blasphemous’. I would urge the hon. Minister to kindly
replace this word with what is contained in Indian law. Now, we have a very secular
penal law that anybody who creates incitement against any religion or who
expresses disrespect is liable. Now, ‘blasphemous’, internationally, at least, in some
countries, is very narrowly defined. In England, for instance, ‘blasphemy’ is only

against one religion.
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So, blasphemy is only against one religion. If blasphemy is an offence, it is
against Christianity. It is not an offence against Islam, Hinduism, or Zoroastrianism.
You have the judicial pronouncements in the British Courts when a restraint was
sought on the Satanic Verses, they said, no, you are saying that this is blasphemous
of Islam, but this is an offence available only against Christianity. So, the word really
comes from the English Dictionary, and, therefore, rather than using the word
‘blasphemous’, I have no difficulty if the words were, ‘anything which incites
religious hatred or disrespect to any religion’ are used. You can have that power.
Now this ‘defamatory’ in this, I have a positive objection to it. I am entitled to
defame somebody as long as can plead truth as a defence. Therefore, every time 1
get up and on the net an allegation is made that somebody is corrupt, it is
obviously defamatory. But then the person making that allegation has a right to
plead that what I have said is true. Now you seek to restrain anything which is
defamatory. So, both in common law and also in our penal law, defamation is
permissible as long as you can justify the defamation. You can cither justify or you
can have a qualified privilege in a response to defamation, and then to say that
anything defamatory will not be allowed, if I get up and say that I have a serious
objection that so and so is prima facie guilty in such corruption scandals, it is
obviously defamatory. But I am entitled to say so as long as I can plead truth as a
defence. So, anything which is defamatory, I think, if it goes off the net completely,
then we will probably have a very boring internet as far as this country is concerned
because a lot of material which comes up enlightens people and informs us of what
kind of things which are taking place. Similarly, there are words ‘libellous’,
‘disparaging’. Now somebody can get up and criticise my party or criticise me, it is
disparaging as far as my party or my criticism is concerned. Do I have a right to say
that it be taken off the net? I think, the words which have been used are being
capable of stretched in a manner that there is a huge possibility of a future misuse.
Sub-clause (f) says, ‘deceives or misleads the addressee about the origin of such
messages or communicates any information, which is grossly offensive or menacing
in naturel. Now ‘offensive’ or ‘menacing’ are not being capable of put in a
definitional narrow jacket. Now something maybe offensive for some and may not be
offensive for some. Similarly, (g) is, ‘“impersonates another person’. Sir, my grievance
is that both in Parliament, in our media and public discourse, we are losing a sense
of humour. There are cases of impersonation that I see, particularly, on the Twitter. 1
have had somebody impersonating a site as my site. I made a grievance and I found
a lot of humours and funny things, including ridiculous to me coming from that
particular impersonator. You have somebody imitating people in high places. As long
as it is a part of permissible humour, it is all right, but if it is a case where somebody
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is committing an offence through impersonation, I think, there is a need for law to
step in. But if it is a case where somebody has a satirical site or a satirical space on
the Twitter, this is not intended to really stop that. In (i), there are two cases. I have
no difficulty with the first part of (i), that is actually reproduction of article 19 (2)
where reasonable restrictions are possible, and it says, ‘threaten the unity, integrity,
defence, security, sovereignty of India, friendly relations with foreign states or
public order or causes incitement of a commission of a cognizable offence’. These
are the words literally picked up from the Constitution. We have accepted them.
They have stood the test of time, I have no difficulty. Then it says, ‘or prevents the
investigation of an offence.” Now do I not have a right to criticise an investigative

agency? We have seen misuse of investigating agency.

I can criticise it in the print media; I can’t do it on the Net. The last one,
again, I think, is very broad. I would urge the Minister to retain only the first
language, “friendly relations with foreign States”. That is the language of the
Constitution, article 19(2). Now, you are bringing a new category saying , “or is
insulting any other nation”. Now, in a huge discourse on Foreign Policy on national
relationships, we are entitled to criticise other States. The Government of India may
use restrained language; we, in Parliament, may uselJte restrained language, but on
the Net, you will find a number of comments about a country where Osama Bin
Laden was eventually found. We also in politics say, ‘Terror as an instrument of
State Policy, the Government is encouraging it.” We criticise the institutions. My fear
is that they will come within the meaning of the words, ‘insulting any other nation’.
Therefore, a legitimate criticism, which is Constitutionally permissible, which, doesn’t
really offend foreign relations with friendly States, is something which is permissible.
So, if I may just, in a nutshell, say, I am with the architecture that the hon. Minister
is creating, because, if, as I said, there is some kind of a communal or caste problem,
the Net can go viral and you can have a frenzy in the society, certain kind of
information which creates disorder in the society may have to be restrained. But,
then, to say, ‘take that power and then extend it by the use of such words where
legitimate expression may become difficult’, there would be apprehension. Powers
are, normally, assumed under these rules on the assumption that they won’t be
misused. We feel the pinch only when they are misused. Therefore, I would urge the
Minister to kindly reconsider the language of the kind of restraints that he wants to

bring as .a result of this notification. Thank you, Sir.

DR. EM. SUDARSANA NATCHIAPPAN (Tamil Nadu): Sir, I am very happy
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that the hon. Members are taking up these issues for a wide discussion. But, at the
same time, in our House Committees, there is a Committee on Subordinate
Legislation. When these types of issues come, we can request the Committee on
Subordinate Legislation to go in depth and take the evidence from the Government
to know whether there is a necessity for such a rule or not. Since the so-called
Plenary Session of the Parliament is having sufficient work in hand, we have created
House Committees where this type of issues can be raised. But even then, our hon.
Member has attracted the attention of the media, and also of the House, to take
cognizance of this issue. But, Sir, after reading the rule which has now been framed,
I find it to be a very carefully drafted one. I fully respect the Leader of the
Opposition for making certain observations. Those are all to be considered by the
Government. But, at the same time, when this particular rule is drafted, 1 feel, every
word is having its own meaning, because the wider aspect of the extreme cases are
there. We can take the extreme case of using the Twitter or Face Book, any
Government can be collapsed. Egypt and Lebanon have already faced the situation;
it created a situation where people opposed the Government. In the same way, 1 can
take small example of today’s newspaper. Today’s ‘Hindustan Times’ says, “Innocent
lost Facebook photo at the root of the killer rage”—this is the heading which is
given in the ‘Hindustan Times’, simply because some group of people have created
a message in the Facebook and on sceing the photograph, that person was killed.
This is what is happening now. Many of the countries including the USA are now
considering in which way we can regulate this freedom, which is given to the people
of their own country. When that is the situation, our country is very much correct in
having a regulatory system which was on the basis of the enactment made by this
Parliament as the Information Technology Act, 2000.

Under that Act, there is a particular Rule. For the convenience of the hon.
Members, I will read that Rule. It is Rule 3. The title itself is very, very carefully put
up. Its title is: ‘Due diligence to be observed by the intermediary.” Sir, one can see
how sophisticated language has been used here. We can appreciate it. “The
intermediary shall observe the following due diligence while discharging his duties,
namely, (1) The intermediary shall publish the rules and regulations, privacy policy
and user agreement for access or usage of the intermediary computer resources of
any person.” It goes on like that. Then, Sir, I would like to quote Rule 2, which is
challenged by the hon. Member, Mr. Rajeev. It says, “(b) is grossly harmful,
harassing, blasphemous, defamatory, obscene, pornographic, pacdophilic, libellous,
invasive of another’s privacy this is very, very important hateful, or racially,
cthnically objectionable, disparaging, relating or encouraging money laundering or

gambling, or otherwise unlawful in any manner whatever; (¢) harm minors in any



382  Statutory Motion- [RAJYA SABHA] Negetived

[Dr. E. M. Sudarsana Natchiappan]

way; (d) infringes any patent, trademark, copyright or other proprictary rights; (e)
violates any law for the time being in force; (f) deceives or misleads the addressee
about the origin of such messages or communicates any information which is
grossly offensive or menacing in nature; and (g) impersonate another person.”

Sir, these things are already available in the Indian Penal Code and all other
legislations which are covering the privacy of a particular individual. Sir, the
reputation of a person can be very casily damaged by way of messaging something
on Twitter, Facebook, etc. What is the remedy? The remedy is now provided under
the Regulatory Authority under this enactment, which is the Regulator. That
Regulator can prescribe certain rules and guidance which are to be followed. Now,
Section 89 of the Act talks about the power of the Controller to make regulations. It
says: “(1) the Controller may, after consultation with the Cyber Regulation Advisory
Committee and with the previous approval of the Central Government by notification
in the Official Gazette make regulations consistent with the Act and the Rules made
thereunder to carry out the purposes of this Act.”

This is purely a regulatory mechanism which was provided through the
enactment, which was made by way of a Parliamentary legislation and which is also
very necessary. Sir, we have to look into the print media. If some damaging
information is published in the print media about somebody, any individual or a
group of people or an organization or any Government official has got a right to
challenge it by way of filing a defamation suit, and also by way of criminal
prosecution against that individual. This right has been given to us. Under the
Constitution, we have got every right to see that our reputation is not damaged.
Every individual has got it. He may be a billionaire or a millionaire or an ordinary
person; everybody has got the right and the capability to use the legal provisions.
If something is televised in the television, then also, we have got the Regulatory
Authority under the Television Cable Networking Act by which that can also be
controlled. But there is no regulation at all for the Internet. Even America is now
thinking as to how much liberty it can give to it or how it can restrict it. All the
European countries are worried about it because a lot of false information is put
therein every minute and it is going throughout the world. To whom it goes? Who is
taking it? Who is taking up arms? Who is indulging in the Unlawful Activities?
Nobody knows? Nobody can control it. None of the State has got the capacity to
control this information as to where it goes and how they are going to use it, how
they are going to plan it. This is the greatest challenge before the civil society.

We are facing cyber crime. It happens every day. Lives of so many people are
destroyed, and even Governments have been pulled down. Even riots have taken
place in some areas because of it. How do we control it? This is something which

1.00 .M.
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even the United Nations is pondering over. They are trying to work out ways to
control such things. Now, when such is the case, I feel sorry that the words used in
this particular rule are very soft. The words used are “due diligence”. This would
not be able to control it.

Sir, 1 feel that all of us must support this law and this particular rule.

(Interruptions)

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Hon. Members, we have a lot
of business listed for today. We have to finish the present discussion, and then, we
have The Copyright (Amendment) Bill and other Bills as well. So, let us do away
with the lunch-hour. Nobody has any objection to that. (Interruptions)

DR. EM. SUDARSANA NATCHIAPPAN: I would request everybody present
here that let us support this law. (Interruptions) It is the right time for us to express
our views. Even the media is being affected in some cases. Even the print and
television media are being affected by these internet messages and messages on
Twitter, Facebook, and other such things. Huge funds are allocated for managing the
intermediaries. These intermediaries ought to be regulated. It is the thought of the
international community now, and even the United Nations and other organizations

have come forward with new regulations. (/nterruptions)

DR. NAJMA A. HEPTULLA (Madhya Pradesh): Sir, let us adjourn for lunch.

(Interruptions)

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That is what I had talked about
a little while ago; let us do away with the lunch hour. Everybody accepted it.

DR. NAJMA A. HEPTULLA: No, Sir. The sense of the House must be taken.

(Interruptions)

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): I had said, let us do away with
the lunch hour, and nobody objected to it. (Interruptions)

SHRI RAVI SHANKAR PRASAD (Bihar): Sir, it is necessary to take the sense
of the House. (Interruptions)

SHRI N.K. SINGH (Bihar): Sir, the sense of the House must be taken.

(Interruptions)
THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Okay; I agree. (Interruptions)

DR. NAJMA A. HEPTULLA: Sir, it cannot come from the Chair. It should
have originated from the House. (/nterruptions)
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THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I do agree. (Interruptions) 3mq
afsg, emu 3fsvl.. (a@em). 1 do agree. I had announced it then and since nobody
objected to it, I thought it was a consent. (Inferruptions) Okay. What does the
Government have to say? (Interruptions)

sft T puier AT ([FER): SUMWIE AEIGY, S U9 EINUT &1 Al AT Gl
g T (cgem)..

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): All right. The House is
supreme. The House could decide. The only point is, since we have a lot of

business to be taken up, especially the present one and the Bill too, if the House so
agrees, we could do away with the Lunch Hour.

SOME HON. MEMBERS: No, Sir.

SHRI N.K. SINGH: Sir, the Government has burdened this House today with
excessive business. (Interruptions)

SHRI M. VENKAIAH NAIDU (Karnataka): Sir, we shall have lunch and come
back. (Interruptions)

#fl feg Bfear (STR WeE): WX, U™ A SIRREd] & 9 S FdgR B
IE 8, Usdl 39 fiwy @ o fomr Wwl.(=maem)..

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I did not ask you to do away
with the lunch; I have only said, let us do away with the lunch hour. (Interruptions)

#fi o sfear: STl AElew, 89 W9 W 9eAd & 5 ufewmm
FCERATHT b WY ol IIgR & V& ¥, g% vy uss o fomn Wwg, 4™ sawm &
e g1 .(@aum).. 39 WIE B R IR b A, SHHI o fq Sl (@@aem)..

sft g g9 (enfeem): SuwveEe S, fewE A ST WY IR BRI
Ted & R TH YT B §H WES § SoW @B BV e W E.(EEF)..

sft TR @™ THd (SR URE): AU UGE F A W ™ W 8
W & (F@IUF).. I8 TN A5E BT T T ... (EE).

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I would not be able to
understand it if all of you speak at once. (Interruptions)

oft e e THdt THE I T W =@l B El.(@Eum)..

sft qodk gor Tfew 7 SENEEH! F WY SR B IS § . (IEEF)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): The House is adjourned for
lunch up to 2.00 p.m.

The House then adjourned for lunch at five minutes past one of the clock.
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The House re-assembled after lunch at two minutes past two of the clock,
THE VICE-CHAIRMAN (PROF. PJ. KURIEN) in the Chair.

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Mr. Natchiappan, did you finish
your speech ?

DR. EM. SUDARSANA NATCHIAPPAN: No, Sir.

sfi for wfear. swovsme oY, '9 eue disturb T e @med €1 AN
Tz "2 & 5 ulfew™ & siey I8 S SToUER=d! BT gl g, el oo o
et W T 2, OWRT W FEA E oS WA o O A JET B (caEm)..

Suwwremer (Wt A pReIF); w5 WsY, s W 5 go g@t § ST
().,

#ft AR W, o AN T a1 g s AR R e fRea g w
IE FE ® 6 90 W W 989 ue JE B, AU Sl YR PR o, $Eh g% gD
o o .. ().

Syt (W NS ey 98 5 I9 for S|

sft g BfAR: SwvTERE S, I IR 81 e ©,.(FE@EM). 2fEY, I8
ggad &€ TR &R sumeetE Refa &

Suwwemer (ut. S pRew) Rew, w7 F R 5 e w1 2, This is the

rule. ...(Interruptions)...
#ft g AR T P v A B
Suwwremer (ui. fist pR¥e): w1 3 Short Duration Discussion &7
sfi T sy wEe ¥E g R v 1. (smaEem).

st o sRea: v @18 war FE & &k W fm ot sga ik
g, (au).. U H fEgell @1 S "AHen ®, SNe WY S oW § <ET
2 |..(aEr)..

2t Y viHw wE: ufew A S WY R®1 8l I8 8,(FGUF). S W
gV B VBl 8, MU sHb S SEdT offNU . (aEr)..

sfi forr pfea W =1 57 & o &1 R T = w1 A amm
FId s U € 5 ou s wEl @ W wRe & oarg T 39 v @1 o
AT ufrem A ouEEEdl & W W B Y@ 8, 98l WS AMAeR @l
Jeeigd Bl B 8, S5 9 S @R Bl B 8, AW 39 oy @ & iy, iR
sHF de gl faww e, T8 a1 sH IF vy cadr gen e o §
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THE VICE-CHAIRMAN (PROF. PJ. CURIEN): You made your point.

...(Interruptions)...

sft gPHET SEaShY (FERTX): 5 s BT Hls wd -8l & Is Short Duration
Discussion #, this is not Special Mention. ...(Inferruption)... This is Short Duration.

...(Interruption)..
Suwemer (W NS gRamy: omu afov | (saem)..

THE MINISTER OF STATE IN THE MINISTRY OF PARLIAMENTARY
AFFAIRS (SHRI RAJEEV SHUKLA): How can we take it for discussion now?
...(Interruptions)...It can be taken up after four of the clock. ...(Interruptions)...

it forr e 7w = © Wo € iy o favg W 5 g9 & Fw w®
Hd &1 W AW Eed & P wifdwm 7 g AW AR SN (@@ue). 9! =@l
UE B AR (caaEm)..

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): You made your point.
...(Interruptions)... Let me ask the Government. ...(Interruptions)...

st g efear: g8 ufee™ &1 IS @1 Sibel B.(HEu™). B AEN 25 9
30 fog orous®l ®1 gH uRadd fear o7 e L.(@@uF). S9% URARI B el
ST BT B, (AGEF). ST g@ig fHAT S IWT 8, T S9 T P YRT PRI F A
5 fom o o AR (@)

Suwwremer (M. RS pRIm): g <, &9 99 o & oo afst L (mawm).
Let me take the view from them. ...([nterruptions)...1 have heard you.
...(Interruptions)... 1 took cognizance of it. ...(Interruptions)... ... (Interruptions).. &7
g fomr g #7919 wEs ot €, o g9 consult @ HRE T (@@em)..allow me
to consider. ...(Interruption).. 3Md &S (@@em). Let me ask from the Government.
...(Interruptions)...According to the order in the List of Business, after this
Resolution, there is a Bill. That is the order. It is up to the House to change it. 1
would like to know from the Government. ...(/nterruptions).. Would you like to say
anything? ...(Interruptions)...

RAJEEV SHUKLA: Sir, we have already slotted time for this discussion after
the Government Bills and the discussion on the working of the Ministry of Civil
Aviation. So, we will take it up in the later part of the day.

st for BfeaR: R w9 & @8 w=i 981 gl (caEm)..

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): It will be taken up
...(Interruptions). It cannot be changed like that.

#ft far sfcar: Suwvema Sf, TF v Smgg o) 9w A I TS
$H WX TEl PR AT
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Sywwremer (W, fist pRTm): 59w ==l sFhL(=EEm)..

f g sfar: 98 vy 99 & =X 7 @ UN..(FM). TR I8 Ho
& sg # == grfl.(=Eum)..

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Now, Dr. Natchiappan please,

...(Interruptions).
sl fra eftar: W, ¥® AWen wgd R gl W foga AEt sEml
..(TTEF)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): You have made your point.
That is enough. ...(Interruptions).

st g eftar: T, ¥% AFen wga R g W foga TE sl

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Katiyarji, you made your point.
That is enough. Now, Dr. Natchiappan.

DR. EM. SUDARSANA NATCHIAPPAN: Thank you, Mr. Vice-Chairman, Sir. I

would like to...(Interruptions).

sfi fomr efear: a1 Reper 781 gRT 1. (smaem)...

sf XY g} ywIE: TR, MU BH NN & WfcHe @ WARIY, S OUR MY 3N
Tl o T [

Suwwremer (M. fist pRI): 59 w == R

#ff g wfear: 59 so a1 Rt 5 ==t w9 B8R

Sywwreer (. fist gRa): o & s ==f &°fl, dfes 9 & s= w
RSiige® &1 The Members can decide. See, the house is Supreme. I have no
problem. I can go by the decision of the House. Even to change the order of the

List of Business, if the House wants, I have no objection. That is my position. Now,
we have started this Resolution. Let us finish it and then, we will decide.

sfi g Bfear: oUW s ROEM ¥ 9@ R

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): No, after we finish it, I will take

the sennse of the House on your suggestion.

sft woflT o s 98 P A iR Ra & s e faww ferm o
Jr S g B AT U oSS, SN T B US|

sfi o efear: @ ROEM & = for wgm o
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Suwwremer (. Ash PRy 7 St 74 w1 5 fd & sw s o s

sl e AT (SR UL AFARE SUGHIESET S, F9OR 1030 g9 S d95%
g%, SUF 9R I & AN ¥, SHA MW FT YN FRHA I B AT SMUPT RE H
N I HioE 91 TS IIE e U We™l B AT & Id W J BEBH B
$H A9 H o @R amm M fle W HY fdw <

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That is the point

sl e AT 71 W@ WEAM F 9 A@ S EE B Wl I BN
THd E T PE TA T PN FHAl T (FAEFE).IE O WR sl $ oAdrRn B
TEERT AW OBNT P T M BN T UM T FI BN o7 (HIEF)..

Suwremer (Wt Ao pRem) g swfcar S emo o1 afstl smEra <, oo
W 3f3v ... (@@@em). Mr. Vinay Katiyar, take your seat. I am on my legs. See, the point
Mr. Naresh Agrawal made is correct. In the morning, leaders of the parties, informally
agree about the List of Business. Of course, it is informal, but it is a gentleman’s
agreement. They have agreed on the List of Business. After that, coming here and
asking to change the same is not fair. But, however, if the House is in total
agreement with this, I also have no objection. The hon. Minister has said that after
the Bill, it can be taken up. If there is a consensus in the House on this, I have no

objection.

SHRI RAVI SHANKAR PRASAD: Sir, then it will not be taken up.

...(Interruptions).
#ft frr B onft o1 ==l 81 @ 8, 98 Bl ONY, SHWd g o Sleq|

Suwyrener (wl. st gRwen: w9 @@ fgwml Yes, Dr Natchiappan...

...(Interruptions). 1 gave my ruling...(Interruptions)

i fm efta =9 auel wfom @ dow A8l Y ™ £ B8F o9 A
Afee WAl I Sodl § ...(HaEH)...

Suwwremer (W st pRem) 97 wfomr T d)..(=@aem)..

SHRI TIRUCHI SIVA (Tamil Nadu): Sir, before the Bill, we have decided to
take up the other Motion....(Interruptions). In the morning meeting, we decided that
after the Bill, the other Motion will be taken up.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Yes, that is also there. What

can I do?...(interruptions). Now, sit down.

off T efear: SuayeT S, B 9 S o9 BN 8, Wed b oY ouY
ugel g FewyUl fawy fav ww €1 @® sRn dfew A A jE gl
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THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I can change the order only if
there is complete consensus. Otherwise, I cannot do it. That is the problem. Here,
other Members have objection.

sfi for wfeaw: +

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): No, you are¢ not permitted. It
won’t go on record....(Interruptions). It won’t go on record. You know the rules.

There is no consensus.
sfi for wfeaw: +

SHRI RAVI SHANKAR PRASAD: Minorities in Pakistan are being denied
human rights. It is a question of sentiment. It is a larger issue also...(Interruptions).

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): That is very important subject.
But, the House has to agree.

sfi g sfear: W TfePwm & o oy w9 & W S Bl T 8
..(STTET)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Now, you please sit down.
(Interruptions) Please. You made your point. (Interruptions)

sfi foa sfeae veal AT e By W ¥ 5 9 8 m R (=mawm)..
g7p! Ut vy I ¥ P 8 W EL(@EEN).. R EA o FAR RW fra F
..(@aur)... (Interruptions)

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): The Leaders can sit and decide

it. (Interruptions) 1 can suggest the leaders to separately decide and come to me.

(Interruption)

sfl fog wfeaR: s9 W ¥ adamant ¥.(FIaF).39 W 'F adamant § 5
UES MU TH WX 989 IRAIRY, TG A8 GEX Weae Bl AN (EEH)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): No, please. (Interruptions) Mr.
Natchiappan, please speak. (Interruptions)

DR. EM. SUDARSANA NATCHIAPPAN: Mr. Vice-Chairman, Sir, I would like

to...(Interruptions)...
sf for wfeam: -

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): It will not go on record.
(Interruption) ¥ Wewd g, ofbd d R Hv...(AFEF)...

* Not recorded.
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sft Rer sEETer *
sft fog efeax: -+

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): It is not going on record.
(Interruptions) Mr. Vinay Katiyar, it is indiscipline. (Interruptions) Please. This is

indiscipline. (Interruptions)

sft R @ AHA: WX, IT HEl dgd Ayl 8, B QN AR @sd
NG CLE))

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Yes, wigcayel &1 Naqvi ji, it is
very important. It is listed. It will be taken up. You take your seat. (Interruption)

sft TER @™ AEd; TEG @Er B d@l A8 gNNL(EEM).. W99 Usd
s W =Tal g (aae)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): No please. 379 W1 7El &l
el (STHT)

st Mg BfReAR: 3@ w® ==l 'R ok Tl ' @R <B..(9Em)

st qER I Awdl IF UK As@ BT YRl ©..(aEE) gl BY 59
B @ PINRT BT SN BT 2..(FEF)

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Please. (Interruption)

sft TR T TRl @@ TR W, ¥ SEE FX SH A8l AW A AE I®
g (AFEF) 2122 IR P TR (IS o Q... (@@EET)

sft qEaR oA Whdt WX, ¥E He @ VT 2 (SEer)

i frar sfear: oo s 1 Teswm R RTTL.(=aem)
sl I TR UNMIE WR, T W Tl (A9EF)

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Mr. Ravi Shankar Prasad, you
are a senior leader. (Interruptions) Please advise them. (Interruptions) What can I
do? I can go by Rules. (Interruptions)

i My vEy wWe W, A7 o™ foew § fo(=maem)

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Hon. Members, what Mr. Vinay
Katiyar is saying, is an important subject. 1 agree. (Interruptions) 3ma =zu
IfEe. (@aer) usel oMU gfe.(=@@em) But to change the order of the List of
Business, I have to take the consent of the House, and, you found that there is no
consensus. There is objection. (Interruptions) What can I do?

* Not recorded.
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sft R @ THdE PP W HE BN §, fod SiffeX dW B wWea §
..(STFET)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): It is for the House only It is

not for me...(Interruptions)...

sft R @ THd: IF 9gd FeadQUl HEl § IR 39 W el ()

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): It is up to the House

...(Interruptions)...

sl gIeR T MEAlT TR, I TS Wi AP A} F(FEAHUH) AT TS WIST
ATH S & (TEMH)

SHRI D. RAJA: Sir, after this item is over, let us ...(Interruptions)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Yes. They are not agreeing. Let
them agree. (Interruptions) If all of you speak, then, how will T listen?
(Interruptions) What is the Point of Order? (Interruptions) One of you should
speak. Others may take their seats. ...(/nterruptions)...

sft YR TE TEET TR, W TP WiEc AH oY T

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): It is under which Rule?

sfi v o TRl SRt w1 S W 23 8, S9% SER o faere
e a9l & oR B9 wR A SWd WIluE Bl S(@e|r) § e ferdes
FHRAT AT G .. (TIET)

Suwwrezer (W, NS pReE): go9 &1 FEaT §(FEEm)

sfi R O TEElw WY, o w1 faew @ g (@mesm) emg w1 e
ar g L (@eer) e 23 A st @ wEfa ueee § 5 ovR fawrw fome
T T8, AfEEyet AW R 8w ommw feEs v @ E.(9um) oMU Usd
ERE B I@ WM o R R s W el wRar d(@m@um) usd ft v o8 gar
g.(@aF) Y usel W gom § ome ot fewr s =Ry, ¥s oifSt mecagel Amern
2.(FEEM) 9% 989 WGl Sel AT E..(SHEET)

WHR 3 W a9 HIET A8 ) F 1 (F9HH). WRER 39 W g BT
T =t € e ol gw Moo | (wmEEm). iR gw oef e (=maEm)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I will give the ruling.

...(Interruptions)...

sft far wfear: =< 9 w ooeft =i s =ifRvl.(=meEuT..
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Suwwemer (. st pRem) sy, afovl. (mm@em). You see...(Inferruptions)...
Please ...(Interruptions)... This is, nothing about obstinacy. The point is, there is a
List of Business and there is an order. I agree that if the House wants, it can change
it. ...(Interruptions)... 1 put the question here...(Interruptions)... No, please.

...(Interruptions)... 1 took the view...(Interruptions)...
sl f sfRaR: wX,...(=EEM)..

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I am on my legs. I will allow
you. No problem...(Interruptions)... Katiyar ji, please...(Interruptions).. Katiyar ji, I am
on my legs. At least, respect the basic rules. Please respect the basic rules of the
House. When the Chair is on his legs, please don’t stand up and talk. 3MUHT Hed
#Y ugw =ifzvl ey gVl (w@@em).. There is a proposal. 1 asked the House. This
side is not agreeing. That side is not agreeing...(/nterruptions)...

SHRI THAAVAR CHAND GEHLOT: Everybody is agreeing...(Interruptions)...

st qEa s Aedt W, 98 TE SN LL(@EEE)..sE W gE B T S
& TG, (HIAET)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Do you want ...(Interruptions)...
Yes, Mr. Maitreyan, what do you want to say?..(Interruptions)...Please
...(Interruptions)... 1 allowed Mr. Maitreyan...(Interruptions)...1 allowed Mr.
Maitreyan. ...(Interruptions)... Mr. Naqvi, you are a senior Member.

DR. V. MAITREYAN (Tamil Nadu): Sir, we are already in the middle of a
discussion. Let that discussion be over. After that, you take the sense of the House,
if necessary, with the division, and then take a decision...(/nterruptions)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Okay. I accept that Your
proposal is accepted. Yes, Mr. Natchiappan, please proceed..(Interruptions)..

off @R o= FEdt W (@EEM). TR # 8 W SRR R
(). O B IR SR (SFEH)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): No, no. Let this be over.
...(Interruptions)... You cannot do like this...(/nterruptions)..You cannot do like this.

...(Interruptions)...

sft g T MEA: WR,.(@AUF).IE TS AsyUl  AWE 8 L. (FEEE). 59
IRadT ®RE S TH W Tl BRI SV (SEE). .

SHRI TIRUCHI SIVA: Sir, in the morning, when the President of that Party
was also there, none of them raised this issue at that time...(Interruptions)...

sft amaR g TEAlT AEIGY, oMU AT UE ¥ fF 9% U "Ewyul AWen ¥l
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(FIIF).. RAR B TRE § IJ§ W9 8 W =@Ee o s ow wmi A
AT =TS |....(HAET). .
sft "Rer spm@ETer AT SuwWIEE S, A1 U point of order ¥ ...(=Eem)...
3fl UBTEl SaShT TX,..(FAUM).. .39 R =l ied 8| (FdH)...

st wofla srer o Sf, v fame wid <RVl (@m@wm). e Sft e fiEel
(I A G{ g @ g Sy, R e S T |

IR BH T W TEl XMl El AEd, O S ' oW & A # o
STeRl? B9 $9 W YW Tl BRI A, offpd SEW Usel o R g 99 a9
g oM RY SEF 9§ B9 S9 W 9] BRIRA | (SEE)...

sft @R o AHd: e, oMU ¥E ensure BRY fF TH W S =N g,
TG 9IS, (HALT)...

sft woflg s s uv emwr B wuf I (e emwr ==t Eef
..(TFE)...

s qEaR sr@ma wedt ufewm 7 8 W og@ErR ww =i s
. (TTET)...

SHRI D. RAJA (Tamil Nadu): Sir, listen to me...(/nterruptions).. Listen to me,

Sir. ...(Interruptions)...

SHRI MUKHTAR ABBAS NAQVI: We want an assurance that after this

..(Interruptions)..

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): I have already said
...(Interruptions)...1 have already said that after finishing this business, I will take the
sense of the House. I have given the ruling. After finishing this business, I will take
the sense of the House. That is the ruling...(Interruptions)...Sit down.
...(Interruptions)...No, no, I have given the ruling....(/nterruptions)... This is unfair.

...(Interruptions)...
sft &R @ THd TR, (FEEE). AU T OHH AT AR 8. ().

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): In the List of Business
...(Interruptions)... We are discussing it...(Interruptions)...This is unfair.
...(Interruptions)...1 don’t agree with this...(Interruptions)... This is indiscipline.

...(Interruptions)...This is nothing but indiscipline.

SHRI SITARAM YECHURY (West Bengal): Sir, may I suggest?
...(Interruptions).. Let the continuing discussion be over and then we will take the

sense of the House...(Interruptions)...
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sft TRer spm@Eer WX, 97 U@ point of order T
Suwwremer (wr. fist pRae): smuer @ point of order &7

#fi R amEEr WX, omum ol frmmee & w23 w1 Ymw RRn sl
THF AYR UR IUT UF wfew &1 §F SH Wie B Tl A wR IE Bl OEA
0 BRwE #xg € wife sw Tk 9w W ot fofg s osd wer g1 ofes,
FElA-wHdl o9 FrEEe $1 variation SRT ¥, A9 AU G HET BT 84 AIFER
.. 59 aue ol o Ao Tl ey <@ E . (eaEm)...

afpr f fofls @ FroAmEe w® R us @ g d v AW % IR A
FEAT AEAT E..(@AM). MR GEE T9Ofd St oW W g@l $oAael B oded
T B BT IR S8 & 919 IR business TEI T¥ g BRI, T9 o U FRHE 23
B IR F FHI ¥ R TH e B W@ oA WHA I (WIHE)..Td FgIg T
TAl b AT B I B e, SS9 96 FRE 23 & Iidiid SNRT BN ¥ I8 el
B WHd ¥, 99 a% & sEH WUl gg T 9| 39 uR Suawie ol el o
THT E . (TEF)...

Suwwreer (u. dist R dfsy, dfstl. (@merm).. ] am on my legs.

...(Interruptions)... It is not allowed....(Interruptions)...
sfi f sfaR. WR..(=FEm)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Katiyarji, I am on my legs.
...(Interruptions)...1 am on my legs....(Interruptions)...Please sit down.
...(Interruptions).. Hon. Members, I am telling you that we cannot proceed like this.
Shri Naresh Agrawal said something. There is a point in that....(Interruptions)...

SHRI PRAKASH JAVADEKAR: Sir, your ruling...(Interruptions)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Please sit down.
...(Interruptions).. Please take your seat....(Interruptions).. Mr. Javadekar, please sit
down....(Interruptions)... After this, I will give you time. This is not fair. Please try to
understand. Shri Naresh Agrawal raised a point....(/nterruptions).. Please sit down.
...(Interruptions)..1 am on my legs. Try to understand it. As Shri Naresh Agrawal
said, there’s an informal decision. It’s a gentleman’s agreement....(Interruptions)...All
the leaders agreed to it....(Interruptions).. Let me complete.....(Interruptions)...1 am
telling you, I will name you if you proceed like this....(Interruptions).. Please listen to
the Chair. Have patience....(Interruptions)...Please listen to the Chair.

sft g sfear: R, &9 Iw ¥ fav R F(@Eum).EF fRgen & s
¥ v R 2. (aE)...

Suwwremer (W fiol e ey afsyl (@@, Mr. Ravi Shankar Prasad,
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please ask him to behave....(Interruptions).. Please ask him to behave.

...(Interruptions)... The House is adjourned for ten minutes.
The House then adjourned at twenty three minutes past two of the clock.
The House re-assembled at thirty-three minutes past two of the clock,
THE VICE-CHAIRMAN (DR. EM. SUDARSANA NATCHIAPPAN) in the Chair.

THE VICE-CHAIRMAN (DR. EM. SUDARSANA NATCHIAPPAN): The
House is adjourned for ten minutes.

The House then adjourned at thirty-three minutes past two of the clock.
The House reassembled at forty-three minutes past two of the clock,
THE VICE-CHAIRMAN (DR. EM. SUDARSANA NATCHIAPPAN) in the Chair.

THE VICE-CHAIRMAN (DR. EM. SUDARSANA NATCHIAPPAN): The
House is adjourned for 15 minutes.

The House then adjourned at forty-four minutes past two of the clock.
The House re-assembled at three of the clock,
THE VICE-CHAIRMAN (PROF. P.J. KURIEN) in the Chair.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Hon. Members, we will
continue with the discussion and finish it as early as possible. The remaining
Members will speak for only five minutes and we will finish this discussion

...(Interruptions)

sl e e WX, Usd @ @ fomr Smwme

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): This will continue After this,
we will take up the Pakistan issue for one hour...

s e e WX, AN OIEr A SRy ¥
Suwwemer (. fist pRam): aifav |

#ft T JvETer B9 sHe AR A€l €1 @ fovm H wEl & Wl A"EARe g,
g9 a AsAREl & weER &, Jfew w37 @) o s @El e g, o e 37
®T WA Sol, o w37 3@ ANVl (mmEwn Y, w37 @1 W g
...(TE) .

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): I will handle him. You leave it
to me.
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sf Ner opEmer: W=, 89 @ =@ F 9 H £ 9 gI TG © b II P
AT ATSAINGT W &, ofed "eAiel & fBdl @ 9 g A8 e} w &
ufeea & uigH fAffRey ¥ S= sadl 9 R 9El @1 oemg 3w e 37 sReEg
ferar €, and I read : “No variation in the Allocation of Time Order shall be made
except by the Chairman, who may make such variation if he is satisfied after taking

the sense of the Council that there is a general agreement for such variation.”
THE VICE-CHAIRMAN (PROF. PJ. KURIEN): I am coming to that.

sft o1 ST WX, B9 U@ X &, TS U AWK BA 98 YW@ IR | 8,
..(@@ems).. This is my right, s ¥9T ¥ &7 FAOEE U @1 TRe F TF T A=K
TR Y | & P g 7 wEl d ovR HAEARe & Raare omER 8, d I8
e det #| s o saw H wEd € 5 oo 3w Hid wse o usd W@ faan
9, Usd $H W TE oU dINY I8 wET 9ed g1 o[, o WisARe wEl
A Bl et ot wu A Bl § @1 g8 wEal § 6 el WUse o el 8, fe gE
Sl & fF favg § pEiesl TEARE W MR B W &, S9 N H usd ¥ed
# =El P OSE, R OIS "=l @reil U 8 T @ oy, gard " Sft g8l Hiee i
o o = S @ Aigeht Fomel w1 e sifa T g1 sfme s w5,
T B HAT WO @ 3, $EW BH WeAd d8l €, sANl 9Heare! ot sEw
wEHa el g1 o Taf 99 @)Y, 59 e WA St ¥sf A 8, SAdl A #
B9 =l BN, AUl I BT R yEH HI Sl ST SR &, a9 # BREN
5 g weq 39 fawy o1 ivar ¥ o @ & Wer WRar ¥ o @ 8 emwen
B9 SO WeAd el §

SHRI K. N. BALAGOPAL (West Bengal): Sir, I want a clarification from you. In
the List of Business, there are two Statutory Motions. The first one relates to the

L. T. Rules, which we are discussing now. The other one relates to the Authority of
India (Major Airports) Development Fee Rules, 2011. T gave a notice for my Motion
in the month of August, 2011, when it was listed for the first time. For the last eight
months, it has been continuing in the list. And, in December, the Chair said that the
period was over. Then, I petitioned, after which, there was a consultation with the
Law Ministry, and it was admitted again. Sir, this is the last Session for considering
that Motion. And it is mandatory on the part of the Chairman and on the part of the
House that when a Member gives a Motion, then, within thirty days, it should be
considered. The rule is also that if this House concurs with this Motion, then, it will
have to go to the Lok Sabha, and the Lok Sabha also has to concur with it. This is
a constitutional requirement. Sir, I fear that there is a very serious conspiracy on the
part of some people because the Airports User Fee, which they were collecting
carlier,..

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): That is over. You have made
your point.
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SHRI K.N. BALAGOPAL: It was Rs. 1,200. Now it has been increased by
Rs. 365 per person. The Airports Authority of India Act, which we passed, says
that...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That is over now.

SHRI K.N. BALAGOPAL: It says that only on embarking passengers, they
will levy this fee. Now they say that even from disembarking passengers, they will
charge this fee...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): This is no discussion. You
have made your point.

SHRI K.N. BALAGOPAL.: Sir, I want your ruling.

THE VICE-CHAIRMAN (PROF. P: J. KURIEN): Baiagopalji, you raised a
pertinent point, out your Resolution will be taken up, if not today, there are three
more days. It will be included in the List of Business. With regard to what Nareshji
has said, I am happy that Nareshji also fully endorses and agrees that there should
be a discussion on the subject raised by them. In fact, you only wanted that the
reply should be elevated to a higher level. That means M9 S9&! @ 4 RI TE
WEAT Y, USHI g9 saw @izy fF Prime Minister J87 M| On that the Chair
cannot direct the Government that which Minister should come and answer. That is
the position. You know that. s8&1 #Aderd & & omg WY Wswa@ €1 You are also in
agreement with this discussion. That means I understand there is consensus.
Therefore, I am giving a ruling. We now continue with the discussion of this
Resolution. After that, for one hour or a maximum of one hour and fifteen minutes
we will take up the Short Duration Discussion and after that we will take up The
Copyright (Amendment) Bill. Further, I would assure that the point raised by Shri
Balagopal, for which I have already given a ruling, thus stands. This has the
consent of all parties, including the hon. Leader of the Opposition. Therefore, 1
request that the remaining Members should take only five minutes to speak.

DR. E. M. SUDARSANA NATCHIAPPAN : Sir, I will just quote Rule 3(2)(i)
Objectionable content includes anything that “threatens the unity, integrity, defence,
security or sovereignty of India and/or friendly relations with foreign States or
public order or causes incitement to the commission of any cognizable offence or
prevents investigation of any offence or is insulting any other nation.” These are all
issues which have to be looked into. Therefore, I feel that the Resolution need not
be passed. It can be withdrawn. Thank you.

Suwurezer (W fist pREm): FIEgH S, o R 5 fme # @ifergl s
S BH T N, O el 38T E
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sfi saar fiw wOAgRY Tv wamny: S # euw cooperate FEITI WX,
Information Technology & =9 #eM W I8 f&weyy & @ 1 9®HE 79 &
st 37 Intermediaries 1 &Fe UiewRd femm W €1 A wEQH FRal § & AT
S AT gl €, $9e asa o E-mail € Google ® Facebook & Twiter ¥,
Yahoo 2, <7 WRwE T o ®@ifs oR os W I wEar & 5 omw o
X ® fRar T 7, B OsHe W 3 VR €, @ 8w 36 H¢ & flav S9
revoke &A1 US| B¢ Rgeme o dwic & R 9w intermediaries &1 create
fear & w9+ clarification &1 ¥&@ &l @ @l ww ¥9w wEw g 5 oW AQ
wed €, SU% HAee 89 I8 Al Ped § [P MR Pl ARa W W= IO 8, IR
racial attack @¥ar & a7 pornography &, V&Y W i € 9SG FW O IE @
B oAl ¥, WdfPT MR BA B Bles W VWl H} T, A H wHmar § 5 89 3w
FE TE w o @ £ e AW St wow A oFeRe @1 9 WeeR Y ¥
U ®ed F IR H FEGY AN 8, dfed Fgod WS Ul @ I' IW v fF
intermediaries ¥ S AEHRESET & TH R SO6 I AT @™ wx o Ww fF
T ® oaEd § wife ' o3 wR 9l eR wifey, afew issue @ sensitiviy &
< wifeyl f& R 89N TRM WR, §ART generation WX PIT X1 SRR TS E,
B9 SHPG R H A AW g8, 7 fF gW A sensor IR T 5 oAw Am1 o
Acad & aT meaningless &1 WIY| SHY B IMUS AW § HA o | orfld @Al
f& 3 o wew & srfercd & fov proposal @@% MY & SH@! FuAl consider TN
3R S S @! intermediary @1 organizations €, ST WY dSe7 IHd w | WI
g asi W1 o political parties & ey €, SF I H IO BRE IR AW
QT WY, G SAeT ITewT BRT|

SHRI N.K. SINGH: Thank you very much, Sir.

Considering the limitation of time, I have only a couple of points’ to make.
The first and foremost, let me say, in principle, is, I am not opposed to the
formulation of these rules to put restrictions which, I believe, are reasonable.

My first point really, Sir, to the hon. Minister is, these rules are not in
consonance with the best international practices. If you look at the Report called
Detailed Country-by-Country information on Internet censorship is provided by the
OpenNet Initiative or Reporters Without Borders or Freedom House, all these
Reports suggest that most of these restrictions in other countries are somewhat
milder and somewhat narrower as has been defined under the Digital Millennium
Copyright Act of the US. So, the hon. Minister may like to review the entire
framework of these rules to put these rules at par with the best international
practices.

My second point really is, many of the words and terms which have been
used, particularly in Article 3 of these rules, are ambiguous in nature, because these
have not been defined either in the rules or necessarily in the parent Act.
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My third point really is, in the application of these rules, they are not at par
with the restrictions which are available on the other forms of media. So, it would be
somewhat restrictive if only these rules are applicable to one particular form in which
communication is being done and really not applicable to other forms.

My fourth point really Sir, is, some of these restrictions could, the hon.
Minister may like to consider, be in consonance with the provisions of Article 19(1)
constituting an infringement of the Right of the Freedom of Speech.

The fifth point is, there is lack of transparency in relation to the application
of these rules.

And, my last point really on this is, there is a presumption that all complaints
which are filed for removal of offensive matter are necessarily correct. This is
particularly sad when the person who has initially put it on the net is not being
heard and action is taken unilaterally.

I would, therefore, end by saying that the hon. Minister may like to review all
these things. And pending a review of this, send it to the Council which is
mandatory and which can review the best international practice and bring it on the
best footing for that.

SHRI DEREK O’BRIEN (West Bengal): Sir, I will begin by a self-depreciatory
comment, because 1 am a little bit Internet addict. I spend about 2-3 hours everyday
on Internet. And then, T will quickly go-to a sclf-congratulatory comment where
recently 1 had the privilege of being listed in a list which talked about influencing

commentary in India.

That apart, 1 think, there are some key issues here. The first one is, 1 myself
come from a State where I lived 3% decades of my life. So, we, now, know what the
value of freedom of expression is and what freedom of speech is.

And, that has been a major change in the last one year. So, we know that.
But, the key thing today is to understand that the content which is uploaded on the
Internet, unlike any other medium today, cannot be pre-empted. Any attempt to pre-
empt this would be foolhardy.

Now, Sir, that having been said, steps need to be taken to limit the damage
after that, because there is no doubt in anyone’s mind that the most egalitarian, the
most emancipatory, the most open of all spaces, is the Internet. I think, once we
allow the first thing to happen—because you cannot stop the first—the second is
important. For example, Sir, if you say ‘freedom of expression’, I am entitled to my
freedom of expression. But what happens if someone impersonates me, uses another
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mail account—I think, the LoP mentioned this? What happens to one’s freedom of
expression then? This is where the freedom of expression, in fact, goes beyond the

lakshman rekha.

Sir, in so many ways we are celebrating this freedom of expression, but I
think, in this freedom on the internet, it cannot be a highway only with green lights;
there need to be some amber lights. Someone was suggesting that those amber
lights can be self-regulatory which happens sometimes on the Internet. But that
doesn’t always happen because people hack into accounts. 1 will give you, as an
example, a very non-political, a very poignant story of an 18-year old boy who got
admission into an international college; then, he got a regret letter from that college
because someone had hacked into the college account and, then, sent him the regret
letter. The boy lost a chance to study in the U.S.

The Left Front in Bengal in the 1960s and 70s was famously mixing up the
terms ‘computer’ and ‘compounder’ and it is an irony that today they are talking
about the freedom on the Internet because, for true freedom, Sir, it needs not only
responsibility, but there also needs to be drawn a line. My only suggestion is, you
cannot preempt the uploading, but steps need to be taken to pre-empt the damage.
Sir, like every human framework, as much as we celebrate the joys and the freedom
of the social media, I think, as is being suggested, there nceds to be some-I
wouldn’t use the word ‘curbs’ but kind of way of keeping an eye on it. And the
Internet Service Providers also have a responsibility.

I would like to end, Sir, with quoting somebody who died long years ago but
his words are so relevant even when we are discussing a subject as new as the
Internet. I am talking of Rabindra Nath Tagore who said, “I would let the winds of
the world blow through the doors and windows of my house, but I will not be
blown away” . Thank you, Sir.

U U9 U Ae9 (STR USY): gaiE SueHd "elgd, I ol Statutory
Resolution & 9% o fogel o 9z omufy &1 & a0 @ 3% ¢ fF a® o™
I B T ¥ 5 9ashe dviiwlee & d'd w9 A M osEw o €, aedrn
ST o g, A W AR WR W R B BT 8, S9aT JAfPHY FR Sd & SR
™ a2 wwe d @ wE f PR @E W omwm @ A S sfagd
FX N AR SN WR, 9 BT SMT &9 O@ Wl Bls IRGS AT ool
F SR F9ar 8, a ¥ W 9% AeY Vg B 9ol TE] #Y wearl $EH VT o
w8 fF S qd BT & PP UGy IHPT SIfUHE FX IE €, o AEl B
il
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qE}T, &1 WREE 7 ificead 19 & dgq SWefd w1 w@esar & &, e
sonfa uw iR ufedem, ¥ 9N wiewt u £l I8 wEl ¥ OfF 59 W domed
Wegeg € ofed Ooved e & 99 W 899 56 93 ¥ @ ¥ & fow
TWE ¥ R RE W WA BT OB AT W, wWdSAr BTG TSR AN P
e ¥ fod g7 fog Hf s & R W SFer S@l § s famr

U g &1 sHY wREE B I8 ARier FRER T8 8 e & oS frm
IR WE 99T T 8§, e 9yl sigarer 9eRRm S 9d e Todl g
AR I H AT P Fs RE B WAIAAY U F, ST WX AP o GEHT T

IUANTAE HEIGY, W B PHI B, SEfAY qY el o A8l dea gl R
saT & FEa A m 5 owm @ St dem & far we sl @ 9' omEemd oW @
fF o @ O fem, Sufw, S oga SR $1 Sodd FRal 8, 98 oMmfed el
B T oW 9 R ft wmE @ wiew &1 ' o fewr wmgml ' 9t
ambiguity &, & ambiguity £ fF & o TRww T & S W AR %
¥ FE O WHAT © F Aw THd IO AT ¥, SHR! WEX FY fqAT Y, SHBI
IF @ ANl foxte W O9EM IRE B 9fRe Bt § 89 W uEdl o |t
gl s TN @ Oy Uefegi FE s WA, A rggNs "AE HIl St @b
WE F 59 ¥eT B 9 AT, I§ AT S qRE B

SHRI TIRUCHI SIVA: Mr. Vice-Chairman, Sir, at the outset, before going into
the merits of the Motion, I would say that the Motion moved is a very good
precedent of establishing supremacy of Parliament. Sir, the rules drafted and notified
by the Government could be perused by Parliament is a fact that has been
established today by the Motion moved by Mr. Rajeeve.

Realising the constraint of time, I would like to say only one point. Gaining
access to private communication on internet is more or less amounting to tapping of
phones. Anyhow, Parliament recognized that fact and directed the Government to
propose some safeguards. These safeguards were prescribed by the Information
Technology Procedure and Safeguards for interception, monitoring and decryption
of Information Rules, notified by the Government. Now, the mover has got a
reservation with regard to sub-rule 7 of rule 3 of the new rules because he says that
the Government agencies can have access to any internet connection, private

communication, without safeguards.

Another thing is, as the Leader of the Opposition has pointed out, with
regard to clause 2(b). There are some terms which may be stretched and could be
used to the convenience of any person. Sir, on any account, every one is very clear
that the freedom of expression, which is a fundamental right, cannot be compromised
for anything. At the same time, the technological developments which have been



402  Statutory Motion- [RAJYA SABHA] Negetived
[Shri Trucni Siva]

increased to a larger extent bring along with them some implications. So, I would
suggest to the Minister—that after taking into consideration all the views which
have been expressed by the hon. Members here, the basic intention of the mover of
the Motion and the views of the Leader of the Opposition—to defer these rules to
the Cyber Regulation Advisory Committee. Also, I would urge the Subordinate
Legislations Committee of this House to take cognizance of these rules and examine
these.

I think, only after a perusal, the apprehensions which the Members have,
could be eluded. So, I think, the Minister would accept the suggestion. Though the
rules are already operational, I think, the Minister could defer it to the Cyber
Regulation Advisory Committee. Thank you, Sir.

SHRI D. RAJA: Mr. Vice-Chairman, Sir, at the outset, I would like to
compliment my hon. colleague, comrade Rajeeve, for raising this very important
issue through a Motion. Sir, the Notification on the Intermediary Guidelines of Rules,
2011 to the Information Technology Act was issued on 11th April, 2011. After almost
a year, the Rajya Sabha is scrutinizing the validity of these rules. I think the rules
must be in accordance with the Constitutional provision on the question of
fundamental rights, liberties as well as, in accordance with the primary objective of
the very Act itself. The rules appear contrary to the Act or contrary to the
Constitutional provisions or contradictory to these provisions. Then, we need to re-
look at these rules and scrutinize it. I am one who stands for freedom of expression,
freedom of writing, freedom of thought, and everything. Having said that, Sir,
whatever the Government does, it should not snatch away institutionally guaranteed
liberties of individuals as well as organisations. Now, it appears, although the
Government has been taking steps to control the media and the citizens in their
private communications or in the formal communications, I think, the Government
should be cautious in addressing this issue. I do believe that there must be some
regulatory mechanism for it. I find that even the Leader of the Opposition has read
out the entire portion, i.c., due diligence to be observed by intermediary. Here, ‘T’
talks about unity, integrity, defence and all these things. I think the common good of
the society, the common good of the humanity and the supreme interest of the
nation cannot be compromised at any cost. There, the Government has a
responsibility. As citizens, we do have a responsibility.

Sir, India has been emerging as a knowledge power, as a power for
information technology. Sir, Indian citizens are now defined as ‘netizens’. Netizens
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arc those who have access to Internet and other things. So, Internet, Facebook,
Twitter and all these things are new instruments of communications. Once upon a
time, they were not known. It is not that the Left does not understand the difference
between computer and compounder, as my friend says. We do move, again, with the
change of time and change of science and technology. What we need is, there must
be a balance between freedom and necessity. The hon. Minister will have to look at
some of the apprehensions expressed as far as the rules are concerned. Once the
hon. Minister responds positively, I think, the House will be able to solve this
Motion. With these words, Sir, I conclude.

THE MINISTER OF HUMAN RESOURCE DEVELOPMENT AND THE
MINISTER OF COMMUNICATIONS AND INFORMATION TECHNOLOGY
(SHRI KAPIL SIBAL): Mr. Vice-Chairman, Sir, first of all, I want to congratulate the
Mover of the Motion, Rajeeveji, for having brought these rules to the attention of
the House. We have had a very informed debate. The Leader of the Opposition has,
in his inimitable style, agreed with the broad contours and architecture of the rules,
but has cautioned the Government, and rightly so, that the restrictive words in the
rules might lead to an interpretation, which, in turn, might lead to harassment and
impact on the fundamental right of free speech. I think there can be no. doubt about
that. I, on behalf of the Government, can assure this House that this Government
does not stand for censorship; this Government does not stand for infringement of
free speech. Indeed, this Government does not stand for regulation of free speech.

Now, why are we discussing this issue today in the context of rules that have
been framed? Sir, we are dealing with a new medium. If you have the print medium
and you have the electronic medium, all the companies who provide information
through the print medium and electronic medium are registered in India, they are
subject to Indian laws. But in the context of new medium, which is the internet, there
is no registration of any of these mediums in India, and, therefore, they are not
subject to Indian laws. If there is a terrorist attack that takes place and source of it
is in some other part of the world and we wish to seek information about the source
of that terrorist attack, it is not provided to us on the ground that they are not
subject to Indian law. If people are trading in drugs, these are the cases that have
happened in courts; actually people have gone to courts. If somebody is trading in
a certain kind of psychotropic substance, the information is on the net. You say,
please remove that site from the net and please inform us as to who are the persons
behind it, the response is that they are not subject to Indian law. Now, I am not
saying that we should subject them to Indian law per se but I am saying that these
are very serious issues that arise in the course of the functioning of the State. I am
sure that all the distinguished Members of this House will realize that many of these
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have impact on the security of the State, many of these things impact public order,
if you have certain sites on the internet, which are incendiary, which are hate
speeches, what is the mechanism to deal with it? Now if you look at the Acts and
rules you will realize that we have not infringed on the rights of the media at all.
There is no government intervention in any of this. Let me, Sir, just point out and I
will finish very quickly because you want to go on to the other matter, kindly look
at section 66(a) of the Act, punishment for sending offensive messages through
communication, this is now a substantive provision of the Act. I am not talking of
section 69 but of section 66(a)—punishment for sending, offensive messages through
communication, any information that is grossly offensive as a menacing character
shall be punishable. This is provided in the substantive Act. We are not talking of
the rules here. This is the substantive provision of the Act which has been passed
by the Parliament. Section 66(b), punishment for dishonestly receiving stolen
computer resource, let us leave that; punishment for identity theft, you impersonate
somebody, that is identity theft. That is the substantive provision of the Act. And
the rules we are talking about are in the context of these substantive provisions.
There is excessive delegation of legislation here. The mover of the Motion read only
section 69, but I am reading some of the other substantive provisions which indicate
that all these rules are consistent with the provisions of the Act. Punishment for
cheating any impersonation by using computer resource—the Leader of the
Opposition talked about how impersonation can be, but it is a substantive offence.
It is not something that is in the rules. The rules are in aid of the substance which
is part of the statute. Punishment for violation of privacy which again is substantive
provision; punishment for cyber terrorism, section 66(f), again is a substantive
offence; punishment for publishing or transmitting of obscene material in an
electronic form is-a substantive offence. Then you go on to section 69. So, the point
I was trying to make is that there is a host of substantive provisions in the Act
which declare substantive offences and the rules that have been framed are
consistent with the Act.

So, the argument that the mover of the Motion has made is that this
excessive delegation, with great respect, has no substance.

The second argument is that you are, actually, infringing; that the
Government is trying to control the media. Now, Sir, let me indicate what the Act
says; we will go to the rules a little later. Section 79 says, “Notwithstanding
anything contained in any law for the time being in force but subject to the

provisions of sub-sections (2) and (3), an intermediary shall not be liable for any
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third party information, data or communication link made available or hosted by him,
the provisions of sub-section (1) shall apply, (c¢) this is important—if the
intermediary observes due diligence while discharging his duties under this Act and
also observes such other guidelines as the Central Government may prescribe in this
behalf.” So, the intermediary will not be liable subject to two things—due diligence
and following such guidelines as the Central Government may make in that behalf.
That is part of the Act; it has nothing to do with the rules. Now what is ‘due
diligence’? That is what is prescribed in the rules. Therefore, if you look at sub-
section 2, rule 3 of the rules framed under section 79, rule 3 is about ‘due diligence’
-due diligence to be observed by intermediary. It is not Government’s interference.
Government is not taking any action. But what is the ‘due diligence’ that the
intermediary should observe? What is that? Such rules and regulations, terms and
conditions or User Agreement shall inform the users. That means the intermediary
must inform the users. The Government is not going to interfere in any of this. It is
the ‘due diligence’ of the intermediary that is now being defined in the Act, which is
the substantive provision of the Act, under section 79. So, he will inform the user of
the computer resource not to host, display, upload, modify, publish, transmit, update
or share any information that belongs to another person; that is impersonation; that
is grossly harmful, harassing, blasphemous, defamatory, obscene, pornographic,
paedophilic, libellous, invasive of another’s privacy; that harms minors, infringes
patent, trademark, copyright or other proprietary rights, violates any law for the time
being in force, and impersonates another person. The Leader of the Opposition
talked about ‘prevents investigation of any offence or is insulting any other nation.’
Why did this ‘prevents investigation of any offence’come about? It came about
because of sub-rule 4. Sub-rule 4 says: “The intermediary on whose computer
system the information is stored.” Supposing it deals with drugs. I am just giving an

<

example. “.or hosted or published upon obtaining knowledge by itself or been
brought to actual knowledge by an affected person—it is not necessarily the
Government; it could be anybody—in writing or through e¢-mail, signed with
electronic signature about any such information, as mentioned in sub-rule 2 above,
shall act within 36 hours and where applicable, work with user...” Who will act? Not
the Government! If T provide an intermediary with information about a drug which is
a psychotropic substance, which is being traded, on the Net and which is being
brought to India, then, in that situation, that information is given to the intermediary,
and he must act within 36 hours, and, where applicable, work with user or owner of
such information to disable such information. I pause here. This is the intermediary’s
decision; it is not the Government’s decision. The intermediary can say ‘no’. There
is no prescription that he has to remove. There is no direction that he has to do
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what the Government says. The prescription is, we inform him that that is what is
going on; please do some thing about it in 36 hours. He may write to us saying, or
he may inform us, that there is nothing wrong with him. There is nothing that the
Government can do. So, this impression ‘that it is the Government which is
interferring in the freedom of expression’ is completely erroncous. The Government
is informing the intermediary, consistent with his obligations of due diligence, under
section 79 of the Act, that you are required to exercise due diligence when it comes
to some of these things.

But it is your choice. Where you want to work with the person who supplied
the information, work with him where applicable and do what you want to do. Where
does the Government come? Where have we interfered with that infringement?
Where have we infringed the Right to Freedom of Expression? Nowhere; because
the Government is not in the picture. The Government is only saying that this is the
kind of due diligence that is expected out of it. So, this impression ‘that the
Government is wanting to do something and wanting to restrict the right is unfair.’

Then, I was coming to what the Leader of the Opposition mentioned. And,

3

Sir, it further says, °....information to disable such information that is in
contravention of sub-rule (2). Further, the intermediary shall preserve such
information and associated records for, at least, 90 days for investigation purposes.’
Now, why did the question of investigation come that prevents investigation of any
offence? That’s because if the information is relating to a drug or terrorist act, he
must preserve that information. Otherwise, how do we prosecute? If he immediately
remove that information and doesn’t pass it onto Government, how will the
Government investigate? That is why in sub-rule (4), “prevents investigation of an
offence came in.” So, there, again, I would like clarify it to the learned Leader of the
Opposition that it is in this context that where there are offences of this nature, the
source and the material must be preserved for a period of, at least, 90 days so that
if the investigation agency in India wants that information to investigate and
prosecute, it can access to it. If we don’t have this provision, we will never be able
to prosecute. These are essential things. You know, I don’t want a full debate on it.
But I am just indicating to you that there is no attempt by Government to interfere
in ‘Freedom of Expression.’

Now, I come to the other point that my good friend raised, and I just want to
point this out. Incidentally, I might mention that every jurisdiction in the world has

these provisions, and I can point out law after law. Every jurisdiction in the world
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has it, including the US, including Europe, and I have these provisions with me. Of
course, we are more liberal-and we are proud of it-than Europe and we are more
liberal than the United States of America, and I am proud of that. But the fact is,
let’s not cut our arms in order to ensure that they do justice.

Now, Sir, the other point that I want to make is, I have the guidelines; and
whatever has been set out is consistent with the guidelines of the Net Providers
themselves. Take, for example, the guidelines of Yahoo. What do the guidelines of
Yahoo say? It is the same thing that ‘please, you agree not to use.” What are we
saying? “You agree not to use’—VYahoo services to what? It is, “Upload, post, email,
transmit or otherwise make available any content that is unlawful, harmful,
threatening, abusive, harassing, tortuous, defamatory, vulgar, obscene, libellous,
invasive of another’s privacy, hateful or racially, ethnically or otherwise
objectionable.” This is much wider than our prescription, much wider. This is their
own advice to their own users that please don’t do this. So, if we, in Government,
advise the intermediary, it’s a violation of ‘freedom of expression.” If the Net Provider
advises its own user, it is nothing. Yet, I understand the sentiments of the House,
and I request you to look at Article 19(2) of the Constitution of India. What are the
words used in the 19(2)? It says, “Nothing in sub-clause (a) of clause (1) shall affect
the operation of any existing law, or prevent the State from making any law, in so far
as such law impos.es reasonable restrictions on the exercise of the right conferred
by the said sub-clause in the interest of the sovereignty and integrity of India,—
there is no problem in that—the security of the State, friendly relations with foreign
States ...” Instead of saying ‘abusive of a foreign State’, you can use ‘friendly’, we
will change that; there is no issue. Then, it further says, ‘... public order, decency ...
Sir, does the Constitution define ‘decency’? Nobody defines ‘decency.” The
Constitution has not defined ‘decency.” Ultimately, what happens? If there is an
issue of decency, it is decided by the courts? So, there will be expressions like
‘morality’. The word ‘morality’ is also used—°‘decency or morality’

What is ‘moral’? The Constitution doecs not describe it, but who decides it? It
is the courts of law. Sir, incidentally, these rules were cleared by the Committee on
Subordinate Legislation. These are not executive rules framed by us. There were four
meetings of the Committee on Subordinate Legislation and the rules were cleared by
the Committee on Subordinate Legislation. So, it is not as if Parliament has not
overseen these rules, and, not only that; we called for industry participation. I have
the recommendations from the CII. The rules were put to the CII. The rules were put
to the Data Security Council of India and other organizations. I have their comments.
It is only after all this discussion happened, and they cleared it, that we brought the
rules. So, it is not as if some officials in the Government of India and our
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Department decided to have these rules. No; it was done with full participation of
everybody.

In any case, I request distinguished Members of this House to please, write
to me on any issues that they are concerned about, and I assure the House, I would
take those issues into account. I will also call the Industry. I will have a full
discussion on the subject; I will call distinguished Members of the House so that,
after a full discussion, whatever emerges, I can implement it. I am sure that that
would satisfy distinguished Members of this House and the mover of the Motion
and we can all agree on a course of action because, under this new media, there
would be several challenges that this nation would face, and we should be ready for
those challenges. That can only be done through consensus and collaboration.
Thank you very much.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That is very good. That is an
assurance. Now, Mr. P. Rajeeve, you may briefly reply.

SHRI P. RAJEEVE: Sir, I am grateful to the hon. Minister, the hon. Leader of
the Opposition and hon. Members who have participated in the discussion. Actually,
I had tried to utilize the mechanism existing in the parliamentary system for getting
more benefits for the community and the country. I am very much grateful to Derck
for mentioning about the freedom of speech, which was reflected in the arrest of a
Professor just for posting a cartoon on the Internet. Thank you for mentioning that!

SHRI DEREK O’BRIEN: Sir, this is not that. We are talking about
impersonation, Sir. The Leader of the Opposition and the hon. Minister spent so

much time talking about impersonation. (Interruptions)

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Please don’t worry. Everything
is on record. (Interruptions) Everything is on record, Mr. Derek. Please take your
seat.

SHRI P. RAJEEVE: Sir, actually, he was mentioning about the last several
years of rule there. (Interruptions) 1 am just reminding about the recent
developments in that State. I think he is more aware of that as a quiz master.

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): No, no; don’t get distracted.
Come to your point.

SHRI P. RAJEEVE: Sir, the hon. Minister has mentioned several things.

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): He has conceded. Then why
are you raising it? You could send whatever points you have to him in writing.
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SHRI P. RAJEEVE: That is true, Sir, but I have to mention a few things here.
That is my right.

In the beginning, I have mentioned about clause 66A. I think the hon.
Minister didn’t have the time to listen to that.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): There is no need for this, Mr.
Rajeeve. (Interruptions) All right then. Please take five minutes.

SHRI P. RAJEEVE: Sir, as the mover of the Motion, I think I have the right to
put certain things to the Minister.

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Yes, you do have the right. 1

am not questioning your right.

SHRI P. RAJEEVE: Sir, in the beginning, I have mentioned that in the Act
itself there are some provisions. My question is: what is the litmus test to examine
whether a rule is in accordance with the parent Act. That is the question we are
discussing while considering a statutory Motion. I am totally in agreement with the
remarks of the Minister about the Act. It was passed by the Parliament. But, Sir,
what is an objectionable content? It has been mentioned in clause 69A. Now, clause
69A is in accordance with article 19(2) of the Constitution. The Minister must not
look at this clause in isolation. It is specifically mentioned in clause 69A what
objectionable content is, and it is in accordance with article 19(2)(a). My submission
is, while the Minister explained that, the question is about clause 3(2). This clause,
from (a) to (j), explains what an objectionable content is. It goes beyond the
provisions of clause 69 of the Act. That is the basic question. The reply given by
the Minister is not satisfactory on that point.

With regard to privacy thing, that is, 3(7), it is actually against the Act, which
specifically mentions what are the provisions for getting information from a user. It
specifically states that. The Government framed the Rules. I invite the attention of
the hon. Minister to the other Rule. There are certain provisions in the Rule for the
intervention of the Government for blocking contents. For getting information from a
user, there are certain other rules. The Minister says that this is not a mandatory
thing; there is no Government intervention. But, Sir, this is actually private
censorship. But we are going to the words used in this Rule. ‘Due diligence to be
observed by intermediary’, you look at it. There is “shall’ everywhere. While in the
legislative process, we can find out several ‘may’. But here, all are ‘shall’. Recently,
one organization posted contents to seven websites like Google, Twitter, Facebook,
etc. Thereafter, the same organization sent a complaint saying that this is against the
Rule. Within 36 hours, these all seven intermediaries removed the contents without
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any enquiry. That is the reality. Finally, Sir, actually it is Government intervention
and private censorship. That is private censorship. What is the reality in other
countries? I would not like to take more time on that. Digital Millennium Copyright
Act is actually related to copyright. But, in that Act itself, there is a provision. It is
‘put back’ provision, by which contents can be restored. If a counter-notice is sent
by the author of the contents unless the copyright holder files a suit within ten
days. That is Digital Millennium Copyright Act. There is a “put back’ provision. That
type of provision is not existing in the Rule. While coming to the European Union,
I would not like to take more time explaining the provisions ...(Interruptions)...

THE VICE-CHAIRMAN (PROF. P.J. KURIEN): Please conclude.

...(Interruptions)...

SHRI P. RAJEEVE: There is a specific provision....(Interruptions)...That is a
reality....(Interruptions).. My question is: As per the Section 88, there is a provision
for consultation with an Advisory Committee. It has been constituted. It may be
right. But there were only two meetings in 2000. What is the rule of this Advisory
Comimittee? As per the Act, “The Central Government........ either generally as regards
any rules or for any other purpose connected with this Act.” Now, the Minister
claims that the Government has taken several steps in consultation with the industry
and other stakeholders. But this is the mandatory provision in this Act. It may be
true that the Government has taken several steps and discussed it with stakeholders.
But this is mandatory as per the Rule. Why is the Government not taking the advice
of the Advisory Committee for framing these Rules? Sir, 3(2) and 3(7) arc totally
against the Act. They are ultra vires of the Act. Considering the sense of the House
and the issues that we have raised, the hon. Minister should consider all these
things and come with an amended Rule within a time frame. Till that time, it should
be kept in abeyance.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Now, 1 shall put the motion for
amendment to vote...(Interruptions)...

SHRI ARUN JAITLEY: Can the hon. Minister give an assurance to this House
that the Rules, after this broad-based discussion, will be relooked at, and if there are
any words therein, which require to be replaced or removed, the Minister would
replace or remove them? Are you agreeable for that?

SHRI KAPIL SIBAL: My assurance to this House is that I will request
distinguished hon. Members to write letters to me objecting to any specific words. 1
will then call a meeting of the Members as well as the industry and all the
stakeholders. We will have a discussion and whatever consensus emerges, we will
implement it.
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THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That’s an assurance. So, I will
put the question again. The question is:

“That this House resolves that the Information Technology (Intermediaries
Guidelines) Rules, 2011 issued under clause (zg) of sub-section (2) of Section
87 read with sub-section (2) of Section 79 of the Information Technology Act,
2000 published in the Gazette of India dated the 13th April, 2011 vide
Notification No. GS.R 314(E) and laid on the Table of the House on the 12th
August, 2011, be annuled; and

That this House recommends to Lok Sabha that Lok Sabha do concur in this
Motion.”

The motion was negatived.

MESSAGE FROM LOK SABHA

The Central Educational Institutions (Reservation in Admission)
Amendment Bill, 2012.

SECRETARY-GENERAL: Sir, I have to report to the House the following
message received from Lok Sabha, signed by the Secretary-General of Lok Sabha:-

“In accordance with the provisions of rule 120 of the Rules of Procedure and
Conduct of Business in Lok Sabha, I am directed to inform you that Lok
Sabha, at its sitting held on the 16th May, 2012, agreed without any
amendment to the Central Educational Institutions (Reservation in Admission)
Amendment Bill, 2012, which was passed by Rajya Sabha at its sitting held on
the 27 April, 2012.”

SHORT DURATION DISCUSSION

On Normalisation of Relations with Pakistan and Issues Relating to Human
Rights Violations of Minorities in Pakistan

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): Now, as per consensus, we
shall take up the Short Duration Discussion on the normalisation of relations with
Pakistan and issues relating to human rights violations of minorities in Pakistan. The
time allotted is one hour and the hon. Minister’s time will be extra fifteen or twenty
minutes. So, we should finish it within one hour and everybody should stick to the
time limit. Shri Balbir Punj, your party has 12 minutes, but you can take seven
minutes.



