370 Statutory Motion- [RAJYA SABHA] Negetived

[Shri Rama Chandra Khuntia]

I, therefore, urge upon the Government to develop and expand the
infrastructure, ensure better service and stop all deputation allowances in the MTNL
and the BSNL. Making Code of Conduct more stringent will make the MTNL and the
BSNL perform for its survival and also compete with the other private mobile and
telephone companies.

Demand to extend the facility of minimal invasive robotic surgery to CGHS and
ECHS beneficiaries in the country

SHRI KANWAR DEEP SINGH (Jharkhand): Sira revolutionary advanced
treatment in minimal invasive surgery through robotic surgical system has been
introduced in India. It is performed through 1-2 cm incisions by a surgeon using a
robotic surgical system called DA VINCI, which enables surgeons performing these
surgeries to be more precise. This has advantages of faster recovery and resumption
of normal routine within 10 days or soon&sser pain and trauma. It also improves
dexterity of the surgeon. The robotic surgery thus can be performed for cardiac
thoracic, urology gynaecologygeneral, head, neck and orthopaedic procedures. It is
a blessing in disguise as major heart surgeries are performed through three to four
incisions. Unlike the traditional methods of gery, the chest is not opened to
access the hearThere is less pain, shorter hospitalization, faster recpvesger
blood loss and risk of infection, and minimal scarring. In India, the first-ever robotic
surgery was performed in 2002 at New Delhi. Since then, the robotic systems in
India have increased from 1 to 22. This robotic surgery has been practised in many
countries for the past 22 years. The idea is to make India self-sufficient and make
this advanced form of surgery easily available in India.

| request the Health Minister to promote this latest technique of minimal
invasive robotic surgery and extend the benefit of this advanced treatment to the
beneficiaries of CGHS and the Defence Minister to extend this benefit to ECHS
beneficiaries and also introducing this surgical technique in the medical facilities of
the Armed Forces as it will be a boon to the injured due to the faster recovery
period.

STATUTORY MOTION

For resolution that the Information Technology (Intermediaries Guidelines)
Rules, 201, laid on theTable of the House on 12tlAugust 2011, beAnnulled

SHRI P RAJEEVE (KERALA): Sir | move:

“That this House resolves that the Informatibechnology (Intermediaries
Guidelires) Rules, 2011 issued under clause (zg) of sub-section (2) of Section
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87 read with sub-section (2) of Section 79 of the InformafiechnologyAct,
2000 published in the Gazette of India dated the ¥8thil, 2011 vide
Notification No. GS.R 314(E) and laid on thEable of the House on the 12th
August, 2011, be annulled; and

That this House recommends to Lok Sabha that Lok Sabha do concur in
this Motion.”

Sir, after a long time, our Parliament is discussingau®ry Motion.This is
one of the rarest occasions in Parliamentary proceedings. Nariafliament would
not get an opportunity to discuss rules. Statutory Motion is the only opportunity
for Parliament to discuss rules. Parliament has the power to make laws. But the
power to make rules is delegated to the Executive. The legal requirement is that the
rule should: be in accordance with the parkett But, nowadays, we find that most
of the rules areultra-vires the parentAct. The Information Technology
(Intermediaires Guidelines) Rules, 2011, is a clear-cut illustration of this trend, which
needs to be curbed by the supreme law-making body of the couh#l is,
Parliament.The World Summit on the Information Society is going to be held in
Geneva tomorroywhere diferent aspects, including Government—control on internet
by our country are going to be discussedle are discussing this Motion today
and this would reflect on the Conference which is to be held in Geneva.

Coming to the grounds for this Statutory Motion, | would like to state one
important thing. | am not against any regulation on internet, but | am against the
control on internetWhat is the diierence between regulation and control? Recently
Justice Markandey Katju correctly made a distinction between control and
regulation. In control, there is no freedom. In regulation, there is freedom within the
reasonable restrictions given under our Constitutiime InformationTechnology
(Intermediaries Guidelines) Rule is an attempt to control the cyber space. It is an
attempt to curtail freedom of speech and expression which has been ensured under
article 19(1)(a) of the Constitution. Sive have enough legal provisions to regulate
the internet.The I.T. Act, 2000, has a very strong provision to regulate internet. |
would like to invite the attention of this august House to Section 69 ofthe
Section 69(1) gives powers to issue direction for blocking, for public access, any
information through any computer resource. This Section has correctly specified
what the ofendable things are. Now quote Section 69(1): “If satisfied that it is
necessary or expedient so to do in the interest of the sovereignty or integrity of
India, the security of the State, friendly relations with foreign States or public order
or for preventing incitement to the commission of any cognizable offence, relating to
above, it may subject to the provisions of sub-section (2).” These are correct
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formulations. Thisis in accordance with article 19(2) of the Constitution. But, in
addition to that, Section 69(3) talks about intermediaries. What are intermediaries?
Now, when we use the I-pad in Parliament, we get the internet access through the
MTNL. So, that is an intermediaryikewise, Google an&ahoo are intermediaries.
Facebook andwitter are intermediariesMeb hosters are intermediari@hese are
intermediaries. In theAct itself there are strong provisions to control these
intermediaries. 69A(3), “The intermediary who fails to comply with the direction
issued under sub-section (1) shall be punished with an imprisonment for a term
which may extend to seven years”. Section 69A(3) is a very strong provision in the
Act itself. Sir the Government has made rules on the basis of Sectione6the
Information Technology (Procedure and Safeguards for Blocking Aocess of
Information by Public) Rules, 2009. Siif the formulation of procedure is very
correctly framed, then, how can the content be blocked by an intermediary? The
designated officers are there. Specific Committees are there. Reviewing Committees
are there and as per this Rule, there is a strong provision to control the
intermediaries alsoA provision to not only regulate, but even to control the
intermediaries’is there in theAct itself. Then, Sir there are too many criminal
provisions in the ITAct. While coming to Section 66/Af the IT Act, “causing
annoyance or inconvenience electronically has a penalty of three years and does
not require a warrant to arresiThat is the provision of thAct itself. That shows

the IT Act itself and the rule in accordance with several sections oAthegive

power to the Government, and also to the intermediaries, to deal with all these
things. Then, what is the gency for the new rule? Sin 2004,Avnish Bajaj, the

CEO of Baazee.com, an auction portal, was arrested for an obscene MMS clip that
was put up for sale on the site by a u3ére Baazee.com case, a well-known case,
resulted in an appeal by the industry to amend the InformdagchnologyAct by
providing protection to intermediaries from liabilities arising out of user-generated
content. Sirthe intermediaries have no editorial control on the confét is true.

Then, certain protection should be there. For this, th¢Aifiendment)Act, 2008
amended Section 79 of the Act, 2000 to provide for safe harbour protection to
intermediaries. The safe harbour protection available to intermediaries is conditional
upon their observing “due diligence” while dischiang their duties under thAct

and observing guidelines issued by the Government in this regardth8ge
guidelines prescribing “due diligence” to be observed by intermediaries were
notified in April 2001 in the form of IT(Intermediaries Guidelines) Rules 201Sir,

why should these rules be annulled? That is the content of the Statutory Motion.
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Firstly, Sir, these rules argltra viresto the parenfct. Section 79 intended to give
harbour protection to the intermediaries. The purpose of Section 79, amended
Section, is to give harbour protection to the intermediaries from other liabilities, but
this rule has gone against the intent of Parliament by introducing a private
censorship mechanism. Sthis is private censorship. Delhi High Court in 2002 has
specifically stated that pre-censorship cannot be countenanced in the scheme of our
Constitutional framework. That is the verdict of Delhi High Court in 2002. These
Rules, the new Rules, which we are discussing, ncast an obligation on the
intermediaries to remove access to any content within 36 hours on receiving a
complaint from an affected person, that falls under the category of a wide vague
undefined list of “unlawful” content specified in the Rules. That is true. The rule
should act, butle-factothey are compelled to remove the content.

That is the realitylt has been experienced by severglaaisations and other
people by giving some complaints and the content was removed within 36 hours.
The unlawful content has been mentioned under Rule 3(2) of Intermediaries
Guidelines. Rules 3(2) says, “Such rules and regulations, terms and conditions or
user agreement shall inform the users of computer resource not to host,, display
upload, modify publish, transmit, update or share any informatidimén, Siy 3(2)(b)
specifically states what are the offendable contents, but without defining what are
these. Sirl would not like to take more time to read all these things. But, | would
only say any information that is grossly harmful, harassing, blasphemous,
defamatory obscene, pornographic, pedophilic, libellous and there are several things
has to be informed to the computer users. It is neither defined in the Rules nor is
defined in theAct.

But, Sir, Section 69 of theéAct specifically defined unlawful contenfhe
correct formulation of Section 69 specifically defined unlawful content which came
under the purview ofArticle 19(2) of the Constitution. But, Rule 3(2) of the
Intermediaries Guidelines goes beyond Awt which is a clear violation of thAct.

Sir, my second point on theltra vires of the parenfAct is Section 69. Sjr
Section 69 of theAct gives power to the Government to issue direction for
interception or monitoring or decryption of any information through any computer
resource. SjrSection 69(2) provides for procedures and safeguards subject to which
such interception or monitoring may be carried out. The executive has made a rule
on the basis of Section 69. It clearly specifies what are the provisions and
procedures followed by the executive to take information with regard to the user
But, Sir Sub-Rule 7 of Rule 3 of the Intermediaries Guidelines mandates the
intermediary to provide information of any such assistance to Government agencies
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without any safeguarddhis is a clar violation of theAct. This is clearly against

the guidelines specifically framed by the Supreme CoufiielephoneTapping Case.

This is a clear violation of Section 69 of the Att and this could have serious
implications on the right to privacy of citizens.

| come to Section 88 of th&ct. There is a provision for Cyber Regulations
Advisory Committee. Soon after commencement of #w, Cyber Regulations
Advisory Committee consisting of who? the interests of principally affected or
having special knowledge on the subject matter to advise the Government on
framing the rules. In théct itself, there is a provision to constitute Advisory
Committee. SirIinformationTechnology cyber space, etc., are new sectors and hence
expertise is required. So, the Government has correctly framed Section 88 in the IT
Act to constitute Cyber RegulatioAglvisory Committee to advise the Government
for framing the rules. These rules, without seeking any advice from the Committee,
have been framed. It is because even after one decade this body has not yet been
formed. The advisory mechanism or body to guide the Government on framing the
rules has not yet been constituted even after one decade Attth€his is a very
serious thing.

Sir, the apex court of the country has quoted several rules which are
ultra vires of the parenfAct. | am sure, as an eminent lawyetr hon. Minister Mr.
Kapil Sibal, is well aware of the fundamental principles of the Subordinate
Legislation that essential legislative function cannot be undertaken by the executive
since it is the sole prerogative function of the Parliament. It is the sole prerogative
function of the Parliament. It should not be delegated to the executive. If the
Government wants any change, it has to come to Parliament. That is my first ground
on this Motion.

Secondly this rule is violation of the Constitution.

Article 19(1) of the Constitution ensures the right to freedom of speech and
expression.Article 19(2) of the Constitution specifically defines the ‘reasonable
restrictions’. But, Rule 2 goes beyond article 19(2) of the Constitution. The Supreme
Court held in the Express Newspaper Private Limited versus the Union of India case
that if any limitation on the exercise of the Fundamental Right under article 19(1)
does not fall within the purview of article 19(2) of the Constitution, it cannot be
upheld. This was the verdict given by the apex Court in that case. In several cases,
such as that of Mohini Jain versus the State of Karnataka, the Supreme Court of
India quashed the rule saying that it was ultra vires of the Constitution, stating that
the rule violates the principle of natural justice.



Statutory Motion- [17 MAY, 2012] Negatived 375

The rule does not provide an opportunity to the user who has posted to
reply to the complaint and justify his or her case. This whole mandates the
intermediary to disable the content without providing an opportunity to hear the
user who posted the conte In some countries likdmerica and the European
Union countries, there is a provision to hold the content, remove the content for
some days and after hearing the user who posted the comment, there is a provision
to repost it. Such safeguards are not here. This is a clear violation of the principle of
natural justice and it is highly arbitrary

Fourthly this rule prohibits the posting of certain content on the Internet
while it may be lawful in the other media. For example, an article may be permitted in
the print media, it may be permitted on television, the visual media, but the same
article might be prohibited from being reproduced in a web edition.

Sir, the Ministry issued a clarification in 201 In that clarification, the
Ministry had claimed, and stated:—

“These due diligence practices are the best practices followed internationally
by well-known mega-corporations operating on the Internet”.

Sir, it might be true. But self-regulation should not be equated with
Government controlThe Ministry in the same clarification, also stated, and |
quote:—

“The terms specified in the Rules are in accordance with the terms used by
most of the Intermediaries as part of their existing practices, policies and
terms of service which they have published on their website. In case any
issue arises concerning the interpretation of the terms used by the
Intermediary which is not agreed to by the user dieefed person, the same
can only be adjudicated by a court of law”.

What is the logic, Sir? Their attitude is, ‘run away from defining these terms’.
The Ministry has stated that the Intermediaries have defined these terms; if you
have any objectionto the definition, then, you can approach the court of \&tat
a logic, Sir'We are creating an avenue for judicial interpretatie. are running
away from our own responsibilities. This is totally against the basic principles that
we follow in law-making and in rule-making.

Finally, Sir, I would like to submit whtathe international approach i$he
U.N. Human Rights Council says, and | quote:—

“Censorship measures should never be delegated to a private Biotipne
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should be held liable for content on the Internet of which they are not the
author Indeed, no state should use or force Intermediaries to undertake
censorship on its behalf”.

This is what the déaration of the U.N. Human Rights Council states. That is
the duty of the GovernmenAs per theAct itself, there are certain provisions by
which the Government can intervene and regulate the Internet. Several rules are
there as per section 69 of tAet. But these rules in accordance with section 79 of
the I.T Act go beyond the Fundamental Rights enshrined in the Constitution, they
also go beyond the principles which are being followed internationally and they also
go against the declaration of the U.N. Human Rights Council.

Finally, Sir, we should recognize multi-stakeholder nature of internet.
Tomorrow in Geneva, there is a very serious debate on this multi-stakehioldier
has proposed some code and some Government control measures. | support some
part of it. But, we should protect multi-stakeholder nature of the internet. This is a
very serious attack on the freedom of speech and expression. This is a very clear
violation of the parenAct, which is ultra vires to the pareAtt, and ultra vires to
the Constitution. This is against the principles of natural justice.

So, 1 request the House to annul this rule itself to protect the rights of
Parliament. Do not delegate these powers to the Executive. If the Minister wants any
change, let him come to the House with an amendment Bill and make the rules
accordingly With these words, | conclud&@hank you, Sir

The question was proposed

THE LEADER OFTHE OPPOSITION (SHRARUN JAITLEY): Mr. Vice-
Chairman, Sirlet me, first of all, compliment the hon. Memb&hri Rajeeve, for
familiarizing all of us that we have a role in overseeing even subordinate legislations.
Otherwise, most of us were under the impression that the law is framed by
Parliament, and rules and regulations are framed by the Government and placed on
the Table of the House. I think, he deserves a compliment for educating us on this
rule that Parliament has a supervisory control as far as subordinate legislations are
concerned, and, if need be, we can express our vote of disapproval to the
subordinate legislations.

Sir, we are dealing with a very #ifult issue.We can allow ourselves to be
carried away by either aopular sentiment which is always against any form of
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restraint or censorship; we can also allow ourselves to be carried away by a certain
amount of anguish and irritation as to the kind of material we see on the internet or
on various sites. The fidamental principle is that it is extremely difficult, if not
impossible, to control technologyt would not even be desirable to do so. It is
impossible to defy technologyso, the days of censorship, the days of withholding
back information is all overl always believe that if the internet had been in
existence, the internal Engemcy of 1975 would have been a big fias¢ou could
restrain and create awe by censorship of the print media and control the electronic
media, but you could never control the internet. Therefore, there would be a free
flow of information; information would come from all over the world. There would be
angry exchange of articles and the circulation would have been so wide that the
whole fear psychosis which was built up would itself have been demolished.
Therefore, these institutions which have come up by virtue of technology have a
great role to play

But, then, there is the other dangéhe other danger is, there is a situation
of incitement of certain énces in the societyThere is hate speecfhere is
religious hatred being created. There is caste hatred being created. There is an
incitement to violence being creatébu can have a flow of information which can
then end up creating frenzy as far as the society is concerned. If that kind of frenzy
is created, you will see the negative impact of allowing this kind of information.
Therefore, we have to take a balanced approach as to how to go about in the matter
the rules which have been prepared by the Government and placed Tabkheof
the House. In fact, rules themselves are attempting to devise a mechanism. The
mechanism is that, on account of technooglyere is inflow of information.
Suppose, there is inflow of information into th®uTube. Those who own or
administerYouTube do not censor every article or any piece of information, a video
or an audio that goes on to tMeuTube.Anybody can enter the information at any
point. Their only authority or domain would be to remove it once it enters.

Now, the information is going to be so d& the content is going to be so
iarge, that they would not even be aware of what is actually contained therein.
Therefore, most sites invent the procedure by which they have internal alerts. So, if
there is anything which is pornographic, the alert goes up and it is immediately
taken off. This can go off, not in minutes, it can go off in seconds itself. If there is
something which relates to incitement of an offence, there will be severai indications
of alerts within the internal systerihen, there is a system of ‘outside aleri&u
don’t catch that objectionable material, but somebody else brings it to your notice.
Therefore, you have to then take it.difi that sense, the rule really says that every
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intermediatary wil be given the following information, which he cannot catfyhis

internal and external alerts bring it to his notice, it is incumbent on him to take it off
within 36 hours. This is the architecture which this rule appears to have devised.
Don't put anything on these knowinglwhich is objectionable. But if, unknowingly
something appears on your site, and if the alert brings it to your notice, then it will
have to be taken off. The difficulty will arise this procedyméma facie appears to

be reasonable if the kind of information which is sought to be objected to and
removed becomes too wide, and then becomes a threat to free speech. My limited
point is and | urge the hon. Minister that | have no serious personal objection
against the architecture that he has devised it is an architecture where there is no
prior censorship; it is an architecture where anything can go on these sites. If
something is objectionable, and if it is by an alert system brought to your notice,
then, within a reasonable period of time, you take fit Nbw, you see the kind of
information which is being restrained. | draw the hon. Ministeattention to
Regulation No. 3; it is contained in sub-clause (2) of Regulation No. 3, b
category (b) out of that. Here, MRajeeves point is that link it to what are the
restrictions in article 19(2) of the Constitution. There is a clause which incorporates
some of them; then, it adds something more. There are certain laws which prohibit
carrying of certain kind of information. That may be in addition to article 19(2). For
instance, an obscene display of women; somebodyselsgpyrights; somebody
elses patents; somebody elsefrade information, you cantarry that. Now this
broadly deals with these categories. But, then, the expressions used in some of the
cases are so wide that my fear is that at some stage, they could even be used to
curtail some amount of free speech. In clause (b) you said, “If that information is
grossly harmful”. Now the word ‘harmful’is absolutely subjective. Nowhere is
information which some my friends in the Government may consider very harmful to
them. | may think it is my right to express that information. It is ‘harassing’., Now
‘harassing’ is not a word which is capable of a strict legal definition. It can be
stretched to such an extent: are we going to empower the Executive? | can
understand that anything which harasses an individua) iadywas specific, | may

have had no objection. But if you sait is harmful’, ‘it is harassing’, it is not
proper The third word is ‘blasphemous’. | wouldg#& the hon. Minister to kindly
replace this word with what is contained in Indian.|&ew, we have a very secular
penal law that anybody who creates incitement against any religion or who
expresses disrespect is liable. Noblasphemous’, internationallyat least, in some
countries, is very narrowly defined. In England, for instance, ‘blasphemy’ is only
against one religion.
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So, blasphemy is only against one religion. If blasphemy is an offence, it is
against Christianitylt is not an dence against Islam, Hinduism, or Zoroastrianism.
You have thejudicial pronouncements in the British Courts when a restraint was
sought on the SatanMerses, they said, no, you are saying that this is blasphemous
of Islam, but this is an fd@nce available only against Christiani§o, the word really
comes from the English Dictionanand, therefore, rather than using the word
‘blasphemous’, | have no difficulty if the words were, ‘anything which incites
religious hatred or disrespect to any religi@ame usedYou can have that power
Now this ‘defamatory’ in this, | have a positive objection to it. | am entitled to
defame somebody as long as can plead truth as a defence. Therefore, every time |
get up and on the net an allegation is made that somebody is corrupt, it is
obviously defamatoryBut then the person making that allegation has a right to
plead that what | have said is true. Now you seek to restrain anything which is
defamatory So, both in common law and also in our penal, l@efamation is
permissible as long as you can justify the defamatf@mu can either justify or you
can have a qualified privilege in a response to defamation, and then to say that
anything defamatory will not be allowed, if | get up and say that | have a serious
objection that so and so rima facie guilty in such corruption scandals, it is
obviously defamatoryBut | am entitled to say so as long as | can plead truth as a
defence. So, anything which is defamatdryhink, if it goes of the net completely
then we will probably have a very boring internet as far as this country is concerned
because a lot of material which comes up enlightens people and informs us of what
kind of things which are taking place. Similarlyhere are words ‘libellous’,
‘disparaging’. Now somebody can get up and criticise my party or criticise me, it is
disparaging as far as my party or my criticism is concerned. Do | have a right to say
that it be taken off the net? | think, the words which have been used are being
capable of stretched in a manner that there is a huge possibility of a future misuse.
Sub-clause (f) says, ‘deceives or misleads the addressee about the origin of such
messages or communicates any information, which is grossly offensive or menacing
in naturel. Now ‘offensive’ or ‘menacing’ are not being capable of put in a
definitional narrow jacket. Now something maybe offensive for some and may not be
offensive for some. Similarly(g) is, ‘impersonates another person’, 8iy grievance
is that both in Parliament, in our media and public discourse, we are losing a sense
of humour There are cases of impersonation that | see, particutarlygheTwitter. |
have had somebody impersonating a site as my site. | made a grievance and | found
a lot of humours and funny things, including ridiculous to me coming from that
particular impersonatolfou have somebody imitating people in high plageslong
as it is a part of permissible humpiiris all right, lut if it is a case where somebody
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is committing an offence through impersonation, | think, there is a need for law to
step in. But if it is a case where somebody has a satirical site or a satirical space on
the Twitter, this is not intended to adly stop that. In (i), there are two cases. | have
no difficulty with the first part of (i), that is actually reproduction of article 19 (2)
where reasonable restrictions are possible, and it says, ‘threaten theregyity,
defence, securitysovereignty of India, friendly relations with foreign states or
public order or causes incitement of a commission of a cognizable offence’. These
are the words literally picked up from the Constitutid¥e have accepted them.
They have stood the test of time, | have ndidlifty. Then it says, ‘or prevents the
investigation of an offence.” Now do | not have a right to criticise an investigative
agency?We have seen misuse of investigating agency

| can criticise it in the print media; | can’t do it on the Net. The last one,
again, | think, is very broad. | would urge the Minister to retain only the first
language, “friendly relations with foreign States”. That is the language of the
Constitution, article 19(2). Nowyou are bringing a new category saying , “or is
insulting any other nation”. Nown a huge discourse on Foreign Policy on national
relationships, we are entitled to criticise other States. The Government of India may
use restrained language; we, in Parliament, may useJte restrained language, but on
the Net, you will find a number of comments about a country where Osama Bin
Laden was eventually foundVe also in politics sgy‘Terror as an instrument of
State Policy the Government is encouraging Ve criticise the institutions. My fear
is that they will come within the meaning of the words, ‘insulting any other nation’.
Therefore, a legitimate criticism, which is Constitutionally permissible, which, doesn'’t
really offend foreign relations with friendly States, is something which is permissible.
So, if | may just, in a nutshell, sayam with the architecture that the hon. Minister
is creating, because, if, as | said, there is some kind of a communal or caste problem,
the Net can go viral and you can have a frenzy in the sopatetyain kind of
information which creates disorder in the society may have to be restrained. But,
then, to say‘take that power and then extend it by the use of such words where
legitimate expression may become difficult’, there would be apprehension. Powers
are, normally assumed under these rules on the assumption that they hen’
misusedWe feel the pinch only when they are misusBuerefore, | would ge the
Minister to kindly reconsider the language of the kind of restraints that he wants to
bring as .a result of this naotificatiomhank you, Sir

DR. E.M. SUDARSANANATCHIAPPAN (Tamil Nadu): Sir 1 am very happy
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that the hon. Members are taking up these issues for a wide discussion. But, at the
same time, in our House Conieies, there is a Committee on Subordinate
Legislation. When these types of issues come, we can request the Committee on
Subordinate Legislation to go in depth and take the evidence from the Government
to know whether there is a necessity for such a rule or not. Since the so-called
Plenary Session of the Parliament is having sufficient work in hand, we have created
House Committees where this type of issues can be raised. But even then, our hon.
Member has attracted the attention of the media, and also of the House, to take
cognizance of this issue. But, Safter reading the rule which has now been framed,

| find it to be a very carefully drafted one. | fully respect the Leader of the
Opposition for making certain observations. Those are all to be considered by the
Government. But, at the same time, when this particular rule is drafted, | feel, every
word is having its own meaning, because the wider aspect of the extreme cases are
there. We can take the extreme case of using Twétter or Face Book, any
Government can be collapsed. Egypt and Lebanon have already faced the situation;
it created a situation where people opposed the Government. In the sante caay

take small example of todaynewspapeimodays ‘HindustanTimes’ says, “Innocent

lost Facebook photo at the root of the killer rage"—this is the heading which is
given in the ‘Hindustan Times’, simply because some group of people have created
a message in the Facebook and on seeing the photograph, that person was killed.
This is what is happening nowlany of the countries including the US#e now
considering in which way we can regulate this freedom, which is given to the people
of their own countryWhen that is the situation, our country is very much correct in
having a regulatory system which was on the basis of the enactment made by this
Parliament as the InformatiofechnologyAct, 2000.

Under thatAct, there is a particular Rule. For the convenience of the hon.
Members, | will read that Rule. It is Rule Bhe title itself is veryvery carefully put
up. Its title is: ‘Due diligence to be observed by the intermedi&iy one can see
how sophisticated language has been used hafe.can appreciate it. “The
intermediary shall observe the following due diligence while discharging his duties,
namely (1) The intermediary shall publish the rules and regulations, privacy policy
and user agreement for access or usage of the intermediary computer resources of
any person.” It goes on like thathen, Sir | would like to quote Rule 2, which is
challenged by the hon. MembeWMr. Rajeev It says, “(b) is grossly harmful,
harassing, blasphemous, defamatalyscene, pornographic, paedophilic, libellous,
invasive of anothés privacy this is veryvery important hateful, or racially
ethnically objectionable, disparaging, relating or encouraging money laundering or
gambling, or otherwise unlawful in any manner whatever; (c) harm minors in any
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way; (d) infringes any patent, trademark, copyright or other proprietary rights; (e)

violates any law for the time being in force; (f) deceives or misleads the addressee
about the origin of such messages or communicates any information which is
grossly offensive or menacing in nature; and (g) impersonate another person.”

Sir, these things are already available in the Indian Penal Code and all other
legislations which are covering the privacy of a particular individual, ®ie
reputation of a person can be very easily damaged by way of messaging something
on Twitter, Facebook, etcWhat is the remedy?Phe remedy is now provided under
the RegulatoryAuthority under this enactment, which is the Regulafbnat
Regulator can prescribe certain rules and guidance which are to be followed. Now
Section 89 of thé\ct talks about the power of the Controller to make regulations. It
says: “(1) the Controller mawfter consultation with the Cyber Regulatiddvisory
Committee and with the previous approval of the Central Government by notification
in the Oficial Gazette make regulations consistent with Aleé and the Rules made
thereunder to carry out the purposes of #his.”

This is purely a regulatory mechanism which was provided through the
enactment, which was made by way of a Parliamentary legislation and which is also
very necessarySir, we have to look into the print media. If some damaging
information is published in the print media about somepaay individual or a
group of people or an organization or any Government official has got a right to
challenge it by way of filing a defamation suit, and also by way of criminal
prosecution against that individual. This right has been given to us. Under the
Constitution, we have got every right to see that our reputation is not damaged.
Every individual has got it. He may be a billionaire or a millionaire or an ordinary
person; everybody has got the right and the capability to use the legal provisions.
If something is televised in the television, then also, we have got the Regulatory
Authority under theTelevision Cable Networkind\ct by which that can also be
controlled. But there is no regulation at all for the Internet. EAmrerica is now
thinking as to how much liberty it can give to it or how it can restriclit.the
European countries are worried about it because a lot of false information is put
therein every minute and it is going throughout the wortdwhom it goes®ho is
taking it? Who is taking up armsWho is indulging in the UnlawfuRActivities?
Nobody knows? Nobody can control it. None of the State has got the capacity to
control this information as to where it goes and how they are going to use it, how
they are going to plan ifThis is the greatest challenge before the civil society

We are facing cyber crime. It happens every. dayes of so many people are
destroyed, and even Governments have been pulled down. Even riots have taken
place in some aes because of it. How do we control it? This is something which

1.00 p.m.
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even the Unid Nations is pondering ovefhey are trying to work out ways to
control such things. Nowwhen such is the case, | feel sorry that the words used in
this particular rule are very soft. The words used are “due diligence”. This would
not be able to control it.

Sir, | feel that all of us must support this law and this particular rule.
(Interruptiong

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Hon. Members, we have a lot
of business listed for todayVe have to finish the present discussion, and then, we
have The Copyright (Amendment) Bill and other Bills as well. So, let us do away
with the lunch-hourNobody has any objection to thainterruptiong

DR. E.M. SUDARSANANATCHIAPPAN: | would request everybody present
here that let us support this lafinterruptiong It is the right time for us to express
our views. Even the media is being affected in some cases. Even the print and
television media are being affected by these internet messages and messages on
Twitter, Facebook, and other such things. Huge funds are allocated for managing the
intermediaries. These intermediaries ought to be regulated. It is the thought of the
international community nowand even the United Nations and othegamizations
have come forward with new regulationfmtérruptiong

DR. NAJMA A. HEPTULLA (Madhya Pradesh): Sitet us adjourn for lunch.
(Interruptions)

THE VICE-CHAIRMAN (PROF PJ. KURIEN):That is what | had talked about
a little while ago; let us do away with the lunch hobverybody accepted it.

DR. NAJMA A. HEPTULLA: No, Sit The sense of the House must be taken.
(Interruptiong

THE VICE-CHAIRMAN (PROF. RJ. KURIEN): | had said, let us do away with
the lunch hourand nobody objected to itinerruptiong

SHRI RA/I SHANKAR PRASAD (Bihar): Sirit is necessary to take the sense
of the House. Ifiterruptiong

SHRI N.K. SINGH (Bihar): Sir the sense of the House must be taken.
(Interruptiong

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Okay; | agreelrterruptiond

DR. NAJMA A. HEPTULLA: Sir, it cannot come from the Chaiit should
have originated from thélouse. [nterruptiong
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THE VICE-CHAIRMAN (PROF. RJ. KURIEN): Ido agree. Ifiterruptiong amg
afsg, emu afsvl.. (=maemr). | do agree. | had announced it then and since nobody
objected to it, | thought it was a consentérruptiong Okay What does the
Government have to sayhierruptions)

sft T pure Aed ([FER). SUNWRNE HEIGY, Sd Sud HINUT @Il g gl
g T8 | (caeen)..

THE VICE-CHAIRMAN (PROE PRJ. KURIEN): All right. The House is
supreme. The House could decide. The only point is, since we have a lot of
business to be taken up, especially the present one and the Bill too, if the House so
agrees, we could do away with the Lunch Hour

SOME HON. MEMBERS: No, Sir

SHRI N.K. SINGH: Sir the Government has burdened this House today with
excessive businessinferruptiong

SHRI M. VENKAIAH NAIDU (Karnataka): Sir we shall have lunch and come
back. (nterruptiong

sft frg efeaR (SR Tew): WR, UIfhwE § eUSgdl b A S JdgR 8l
JET 8, Ul 39 fawy & o form Syl (=maem)..

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): I did not ask you to do away
with the lunch; | have only said, let us do away with the lunch.Htterruptiong

st oo BfeaR. Suvwiener wWElew, &9 99 @ WeHd § b ufewas #
ERIATHI & AT Sl AIER B B ¥, Ig vy ugd o fom Wy, AR1 s &
fded g1 ..(@agM).. 39 WIE Bl GRI PR b 96, SHB o [ Y. (FgE)..

sft gk g1 (afifem): Suwwiege S, U H STeudiel W AER BN
A € R @ 2 B BA HEE A [oM B PIRRT B T T L. (EEr)..

3t JEIR S AHA (STR U IMUBI UG & 9 U b W 8
REl 27..(FAUM)... I8 I ASW B HEl © |...(E).

THE VICE-CHAIRMAN (PROFE PRJ. KURIEN): | would not be able to
understand it if all of you speak at oncktérruptiong

sft YEaR I Ahdt $Eh 919 T W FEl B S |..(EE)..

sft R gor. wifeed H SroUddl & WY A Bl VET © L...(SEE)...

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): The House is adjourned for
lunch up to 2.00 p.m.

The House then adjourned for lunch at five minutes past one of the clock.
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The House re-assembled after lunch at two minutes past two of the clock,
THE VICE-CHAIRMAN (PROF. RJ. KURIEN) in the Chair

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Mt Natchiappan, did you finish
your speech ?

DR. E.M. SUDARSANANATCHIAPPAN: No, Sir.

Y foa sfear: Sugareger Sh, 89 omuel disturb TEF @R @mEd &1 BRI
g Hea § fo ufewd & sfey I8 S SToUERd! BT Aol §, Tdd ud oEd
Tal ¥ @ T, T U FEdT € 39 9AT ol A g YEl E(cuaer)..

Suwwreger (Wt ®S REE): oMU 98 ey, W W 5 g9l ¥@l B S|
(..

ft fg sRar: W=, o A8 @@ @ g e AR W e fEea g W
Ig FeA © 6 fdd ® S 989 T @ T, AU sHAl @ IR o, $US dG D!
o o . (FET)..

JuwremE (W @S pRIA): g8 5 99 ferm g

3 o sRRaR: Suwweme S, ¥ GH-gE@] 81 e ©,.(EUM). <fEy, a8
ggd & 1R IR smurerela Rerfa 21

JuzrreE (U fLS HREE): fay, v F agER 5§91 g8M1 7, This is the
rule. ...(nterruptions)...

sft fra sfea: a1 B wa T8l T
Suwremer (W St $RIA): @1 @® Short Duration Discussios?
3t T wHY e IE dgd 9HR fowa 2 1.(cmaum).

st e sfea: o1 @18 wa 78 & ek mwE fowy oft sga ik
g, (maer)., ufew # fEgel &1 S WEem ¥, S9$ Wi S o ' ET
T |..(TEm)..

sft I vipY v TfewE W SHe W R®T Bl 81 B, (AAEF). Sh AT
Y B G ¥, AU THd dC SB[ (eae)..

sft g AR WR, & 5l & e @ fRlg 9 e T W U™
Fad gat weAT ¥ f omu 3w wml & W @A & a1 Wiem 39 vy @ oo
g urfeed™ ® oUWl S Bl Y@l ¥, 980 TR Sl HAFdIeR Bl
Jecied Bl X8l &, ISP WY Sl JAER B BT 8, AW 39 Wy P o MY &R
s 96 gl vy ifvg, T8 a1 ' IE vy Tadr gem AoR o §
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THE VICE-CHAIRMAN (PROE PRJ. CURIEN: You made your point.
...(Interruptions)...

sft UGBTI SaSHRY (AERTE): 5 99 &1 s ©o =&l 7, Ig Short Duration
Discussionz, this is not Special Mention. Interruption)... This is Short Duration.
...(Interruption)...

SuTeme (W ftor Ry emu AfSv 1. (eaem)..

THE MINISTER OF SATE IN THE MINISTRY OF RARLIAMENTARY
AFFAIRS (SHRI RAJEEV SHUKLA): How can we take it for discussion now?
...(Interruptions)...It can be taken up after four of the clocknteiruptions...

st g sfear: @' & 8 9ea g, w®ife o= fawy WY 5 99 & 99 &/
P g1 /AU FRd & 6 ufewE § ey @M AR SY L (@EUE). sHdl o4l
Ugd BN ARY| (HEUM)..

THE VICE-CHAIRMAN (PROF PJ. KURIEN): You made your point.
...(Interruptiony... Let me ask the Government.Intérruptions...

st for sfear: g8 ufea™ &1 9T @1 SfideT T.(FH).. BY HEM 25 |
30 fég orewdimdl @1 g¥ uReds fear S @ §,.(FEUE). ST96 URARI Bl el
ST RET B,.(FGUM). 361 gdie fHar S Y81 8, @iy 59 @@l Bl R B b dle
3 fvg @1 o AR (aum)..

Suere (W fto Raey: fama S, §7 g9 fon 2, smu afsy . (=aem)..
Let me take the view from them. Inferruptiony...| have heard you.
...(Interruptiony... | took cognizance of it...(Interruptions... ... (nterruptiony.. &=
g fern g #9 @9 wws off ¥ e g3 consult @1 @xa RT. (@r@em)..allow me
to consider ...(nterruption).. 3ma fST. (@aer). Let me ask from the Government.
...(Interruptiony...According to the order in the List of Business, after this
Resolution, there is a BillThat is the orderlt is up to the House to change it. |
would like to know from the Government. Interruptions...Would you like to say
anything? ..lpterruptions...

RAJEEV SHUKLA: Sir, we have already slotted time for this discussion after
the Government Bills and the discussion on the working of the Ministry of Civil
Aviation. So, we will take it up in the later part of the .day

st o sfear: ) w9 & @« ==t =8 &l 1. (saum)..

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): It will be taken up
...(Interruptiony. It cannot be changed like that.

Mt g sfear: Suwwemer o, ¥® vy Sge @R 9] § @ T s
3 W oTEl B AT
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Suwremer (W, WS PRI 7@ W TEt gL ().

sft fF sfeaR: o8 o 999 & o} 9 M UW..(F@UM). 3R I8 hE
o g & wat grl..(cEum)...

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Now Dr. Natchiappan please,
...(Interruptiony.

st g sfear: W), I8 dWen 9gd TR g1 U faepa @l s
..(FTFET)...

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): You have made your point.
That is enough. .lifterruptions.

sft g sfeaR: W), I8 AWen §gd TR gl v foepa @l s

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Katiyarji, you made your point.
That is enough. NowDr. Natchiappan.

DR. E.M. SUDARSANANATCHIAPFAN: Thank you, MrVice-Chairman, Sirl
would like to...(nterruptiong.

sft o sfeam: U1 faegpa w€1 BT L. (aem)...

sft T TiBY UNIE: WR, MU W AN & WfcHe I AT, 39 WY SN 3mY
T @ =i a w1 S

JuwrremE (W ®S pRIE): s W T Enf

M fmg wfear: 9 sam g1 AT f& T=af g gl

SuTeme (U i pRE): fa & g == g, dfe g & 9’ e
Refige@ €1 The Members can decide. See, the house is Supreme. | have no
problem. | can go by the decision of the House. Even to change the order of the
List of Business, if the House wants, | have no objecfidrat is my position. Now
we have started this Resolution. Let us finish it and then, we will decide.

st fr wfeaR: oMU 39 39 RSiiged & 9@ ofe

THE VICE-CHAIRMAN (PROF RJ. KURIEN): No, after we finish it, | will take
the sennse of the House on your suggestion.

3t IeNT ot sHh 98 TP [Qd IR A & ae smuer v for o
I T g9 B A UE IO, THA R Bb TS|

Mt g siar: 59 Reges & a. fomnr siom 97
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Suwreme (UL fS REE): @3 St 9 @er 5 d & 9w s ferm Sl

sft TRYT AT (STR USY): HEG SUGHIEZET off, WdX 10.30 g9 Wil dod
8%, SUH UR T b AN A, SHH IS P QX BRHA T B W AUH R®RE A
Al @ Hioe 91 9P 9T SEaw! U Wl Bl WAl b g W d BRIHA Bl
P TS BT AT AR My ff de w B9 fadw e

THE VICE-CHAIRMAN (PROF RJ. KURIEN): That is the point

sft TReT smmErer o7 Wed! WEAfT & 9 Al W 99 e Wl dW e}
Fhd &, A PIY T TO BT GhAl T(FGHH).TE A AR Tl H AdRi @
WEAfT | B fRF T B BNTI ST IMUM MY HH BR SI?. ().

Iureme (U1 ©LS FREE): o sfear Sft, smu SR1 AfSyl st S, emg
ff 9fevl....@a@em)..Mr. Vinay Katiyar take your seat. | am on my legs. See, the point
Mr. NareshAgrawal made is correct. In the morning, leaders of the parties, informally
agree about the List of Business. Of course, it is informal, but it is a genteeman’
agreementThey have agreed on the List of Businesfer that, coming here and
asking to change the same is not.fdut, however if the House is in total
agreement with this, | also have no objection. The hon. Minister has said that after
the BiIll, it can be taken up. If there is a consensus in the House on this, | have no
objection.

SHRI RA/I SHANKAR PRASAD: Sir then it will not be taken up.
...(Interruptiony.

st o sfea: onfl S ==l €1 € 8 98 Bl WY, S¥e aw o el

SuguTeder (ul. WSt R @9 g feurl Yes, Dr Natchiappan...
...(Interruptiony. | gave my ruling..lgterruptiong

Mt AT IR 89 Ud! BT &l ol T8l B IE T '8H U G
AfPT Faler I Sodl B ...(GEM)...

Sueme (W WS pRem), §7 wfom § @ (@aem)..

SHRI TIRUCHI SIVA (Tamil Nadu): Sir before the Bill, we have decided to
take up the other Motion..Interruptiong. In the morning meeting, we decided that
after the Bill, the other Motion will be taken up.

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Yes, that is also ther&Vhat
can | do?..i(terruptiong. Now, sit down.

At o sfcar: Suawewer S, &S 919 S 9¥ BIAT ®, Wed & <X Su™
Ugd g8 wewyl fawy fov sma €1 ¥ wwen dfew # 0 @ 2
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THE VICE-CHAIRMAN (PROF RJ. KURIEN): | can change the order only if
there is complete consensus. Otherwise, | cannot do it. That is the problem. Here,
other Members have objection.

A fg sfear: -

THE VICE-CHAIRMAN (PROF. RJ. KURIEN): No, you are not permitted. It
won’t go on record...lGterruptiong. It won't go on record.You know the rules.
There is no consensus.

A fg sfear: -

SHRI RA/I SHANKAR PRASAD: Minorities in Pakistan are being denied
human rights. It is a question of sentiment. It is a larger issue digerrptions.

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): That is very important subject.
But, the House has to agree.

M o sfar: W ufew@ & o g WSl & Wl S8l Vel ®
.. (FTTET)...

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Now you please sit down.
(Interruptiony PleaseYou made your point.lifterruptiong

it o sfeaR: tesl A dew @' 2 € f T8 8 j'r 2 (=maum)...
sT@! Ul @' @ P B @ T..(@AUE).. W @@ S gAR QRE A €
..(@aam)... (Interruptiong

THE VICE-CHAIRMAN (PROEFE RJ. KURIEN): The Leaders can sit and decide

it. (Interruptiong | can suggest the leaders to separately decide and come to me.
(Interruption)

sft g #fcar: s W &" adamantg..(@9uM)..s9 W g9 adamant? f&
Ugl MU T UR GEW PRARY, AP A6 GEX Weolde Bl ANV (FUM)...

THE VICE-CHAIRMAN (PROF RJ. KURIEN): No, pleaselrterruptiong Mr.
Natchiappan, please speakatérruptiong

DR. E.M. SUDARSANANATCHIAPPAN: Mr. Vice-Chairman, Sjrl would like
to...(Interruptions)...

At fg sfear: -

THE VICE-CHAIRMAN (PROFE PRJ. KURIEN): It will not go on record.
(Interruption) ¥ weaa g ofed § T 2. (FTEM)...

* Not recorded.
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Y W91 IErer: ¢
M fg wfear: -

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): It is not going on record.
(Interruptiong Mr. Vinay Katiyar it is indiscipline. [nterruptiony PleaseThis is
indiscipline. (nterruptiong

M [ER &N THA: AR, IE HEl dgd HASAYUl ©, A AN REEd  ArEd
T (TET)

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Yes, #eagdf &1 Naqvi ji, it is
very important. It is listed. It will be taken uou take your seatlrterruption)

Mt JER N FHdl TG Al Bl TGl AS] BNN..(FGU)... FEH U
= w® "ol g ().

THE VICE-CHAIRMAN (PROF PJ. KURIEN): No pleasesmu w1 =gt arat
D, (SATENT)

st o #fear: s w® ==l @9 ek == 8 @y = (=maum)

st qER @ AHd: IE A HEW B Bl ©..(FEAUM) SHgE B 59
BCH B BIRE B T IE T..(=GYUM)

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Please.Irfterruption)

M o T el (A YRR W), ¥ SgE PR S A8l AN <A AE IE
g (FFEM) 21-22 ARG DI GAI R{AATH S S (EET)

st JEaR T Ahdl WX, IE WEA Bl WGl ... ()
st oo sfear: oo BRW @B TseM @R IR (@)
sft T wipR wHE WX, s W 99l (aE)

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Mr Ravi Shankar Prasad, you
are a senior leade(interruptiong Please advise theminferruptiong What can |
do? | can go by Rulesinferruptiong

st I vipY wNE W), ART euw fydgd ® fo. (e

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Hon. Members, what M¥inay
Katiyar is saying, is an important subject. | agremtefruptiong smu =u
IfEQ..(@aeE) usel ey gHw..(@aem) But to change the order of the List of
Business, | have to take the consent of the House, and, you found that there is no
consensus. There is objectiomntérruptiong What can | do?

* Not recorded.
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3t R @R Thd: PO U He Bl 8, N ISR O Bl Hhdl ©
. (STTET)...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): It is for the House only It is
not for me...lnterruptions...

# R @R ARG € 9gd Heddyul HEl § R g W gdl...(dHr)

THE VICE-CHAIRMAN (PROFE PRJ. KURIEN): It is up to the House
...(Interruptions...

sft arER T MRl WX, T Th WEe I ASY B.(GUF) WRT TP Wise
B 3ffEX B..(TIenH)
SHRI D. RAJA: Sir after this item is ovelet us ...Interruptions...

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Yes.They are not agreeing. Let
them agree. I(terruptiong If all of you speak, then, how will | listen?
(Interruptiong What is the Point of Order?nferruptiong One of you should
speak. Others may take their seatslnteruptions...

M AR T TEAlT: WX, AT Uh WEe Ih e} B

THE VICE-CHAIRMAN (PROF RJ. KURIEN): It is under which Rule?

#t R T TEA: BRI HT S FE 23 8, 99e JgAR S e
e a9t 2, R B=S9 @' oS98 AulEE Bl gcaur) § oo fraes
BT ATE YT E....(AIEH)

Iy (W1, WS PRI TSE 8l dEdl 2. (SaT)

#t OER T e WX, MU WRT FEed @ gL (@eur) smu wRT e
@ g L (aum) w23 d el @ WEfid geee § fF orR fawew fere
F T, eyl AMen ¥ R o'W e fed wR @ E.(x@wm) oMU Usd
BRE P @ TH o R R s W FEl wRal d..(@aum) usd W VWl 81 gal
g.(agr) VAT Ul W ger ®, o Wl feEr S =gy, ¥w oS Hewyol A
T.(TAEU) IE g SA&T SNl A B (SIEET)

WHR 36 W Tl BT A8l aEdl (). TRAR 39 W Fgdl BRIl
& aEdt ¥ e o ' freer Tl (@au). 3R ' onl  fEe.. (cae)...

THE VICE-CHAIRMAN (PROFE PRJ. KURIEN): | will give the ruling.
...(Interruptiony...

A fg fear: =it 99 w ot ==l B9 =fRvl..(cmaum)...
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SuTemer (W, WS HREe): dfsy, Afevl..(=@wm)..You see..lfterruptions...
Please ..I0terruptiony... This is, nothing about obstinacyhe point is, there is a
List of Business and there is an ordeagree that if the House wants, it can change
it. ...(Interruptiony... | put the question herelnferruptions... No, please.
...(Interruptiony... | took the view.(Interruptions...

M o fear: ox,...(@aEm)...

THE VICE-CHAIRMAN (PROF RJ. KURIEN): | am on my legs. | will allow
you. No problem..I6terruptiony... Katiyar ji, please. lifterruptions...Katiyar ji, | am
on my legs.At least, respect the basic rules. Please respect the basic rules of the
House. When the Chair is on his legs, please don't stand up andnak. S
Al ugd =ifewl ey g |l..(@@em)... There is a proposal. | asked the House. This
side is not agreeing. That side is not agreeimgterfuptions...

SHRI THAAVAR CHAND GEHLOT: Everybody is agreeing.Interruptions...

ot JER @ Fhdt WX, I§ 8l SN (FEE)..ZE W TEl Bl GH I
& 9IS (HIET)..

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Do you want .lifterruptions...
Yes, Mr Maitreyan, what do you want to say?Pnterruptions...Please
...(Interruptiony... 1 allowed Mr Maitreyan...[nterruptions...| allowed Mr
Maitreyan. ...[nterruptiony... Mr. Nagvi, you are a senior Member

DR. V. MAITREYAN (Tamil Nadu): Sir we are already in the middle of a
discussion. Let that discussion be ovter that, you take the sense of the House,
if necessarywith the division, and then take a decisiomtgruptions...

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): Okay | accept thatYour
proposal is acceptettes, Mt Natchiappan, please procedatérruptions..

M ER @ qHA: AR, (FAYF). UG Bl 2 @R AR
..(FFE).. OB H 8 I I[ATAR. . (TIET)...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): No, no. Let this be over
...(Interruptiony... You cannot do like this.Ir{terruptiong..You cannot do like this.
...(Interruptiony...

M AR T TEA: WR,.(FAUM)..IE TP HAedYUl [ua T .. (ae).. 3
IRadT HReb ST 39 W Tdl BRI STV ... (SE). .

SHRI TIRUCHI SIVA: Sir, in the morning, when the President of that Party
was also there, none of them raised this issue at that timterrgptions...

3t AR TS MEAN: HEIGY, MUY IE AT © b IE UP HEWyul A © |



Statutory Motion- [17 MAY, 2012] Negatived 393

(). RER B RE W Ig J99 Tel o @ty fe oenmu s R o=al T8l
BT ATE |...(TET). .
sft TReT @M@ AEAR SuMwWiegel Sf, WRT Ue point of order ¥ I..(x@em)...
st UGBTI SMESHY: WX,..(FAHUMF).. 39 W TE] dared  § ... (HIEM)...

3t IfE gET WY SN, ve fiee wid fevl.(@@wm ). e S, e el
(FFEE)..3T W g 9 a1 ga elifrg, R e e et

MR BH 39 W Tdl XM AEl ded, df 39 BA N % fAfmw § @l
SIeld? 89 39 W QX F@l BRI AR 8, oibd S99 U ol [ 2, S al U™

g O Yl SEd 9§ ' 39 W gal BRI | (SaE)...
3l YEAR ™ AHA: T8I, MU FE ensuredRY & s W S =@l g,

SHE  q1G...(ATE)...
sft Iofta gee: s wRoamst E1 =@El B0 L (). oS

EEiliaifl

..(CTEIT)...
st EIR S@E AHd: uifewa # 8l IE @R R Wl ==l g

...(TTET)...
SHRI D. RAJA(Tamil Nadu): Sir listen to me..lterruptions...Listen to me,
Sir. ...(nterruptions...
SHRI MUKHTAR ABBAS NAQVI: We want an assurance that after this

..(Interruptions..

THE VICE-CHAIRMAN (PROF PRJ. KURIEN): | have already said
...(Interruptiony...I have already said that after finishing this business, | will take the
sense of the House. | have given the ruliésier finishing this business, | will take
the sense of the House. That is the rulintntgrruptions...Sit down.
...(Interruptions)...No, no, | have given the rulingniérruptiong...This is unfair
...(Interruptiony...

3t qER FE THA: WX, (JAUF). M R GF o dEd 87 (). .

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): In the List of Business
...(Interruptiony...We are discussing it.lrfterruptions...This is unfair
...(Interruptiony...I don’'t agree with this.lfterruptions...This is indiscipline.

...(Interruptiony...This is nothing but indiscipline.
SHRI SITARAM YECHURY (West Bengal): Sir, may | suggest?
...(Interruptiony...Let the continuing discussion be over and then we will take the

sense of the Houselnferruptiors)...
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3ft Rer sEETer WX, ¥XT & point of order ¥
SuTemer (U WS HRIE): smuer w1 point of order g7

sft TRET S@maTer: WX, oM onft frwmEel & w23 @1 YwRw fom oiR
[AG AR W AT UH Hfel | A SH Bl $HI doiol e8] HY IE &1 8F
U AR exa € w®ife S9 TR 9 W ot fofw @rm o' Wier @1 afe,
FE-A-dmel o9 fREEel @1 variation BT ¥, 99 AU 91 dEd &1 'H MER
2 l..(mae).. 89 amud ol @ ddde T ey @ 2. (caaem)...

dfr R fofla @ fromEel W siak o @ g A S Ae & oaw A
BEAT Bl § |...(FGEM)..SR gas q9fd St & A @ gel & Al B 48
T @ BRIl 3R dod & drq PR businessTEl T gam BN, 99 o g AH 23
Bl A B FHd 9 AR TH WET P I o WHd A |.(FAYUH)..SF gIg  aH
Tdal & AdEi B I™ B Y, SUd 99 FRH 23 & IAdHd SORT BN H ug TE)
B APal 2, 99 d& & zHd 99Uy gE T I 59 W Suawed vl T8 o
THd € ... (ATE). .

Suwreder (. gt R dfsy, dfsvl(@m@ear..l am on my legs.
...(Interruptions)... It is not allowed.(Interruptions...

st fa sfear:  wR...(=aEm)...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): Katiyarji, | am on my legs.
...(Interruptionyg...I am on my legs...lOterruptiony...Please sit down.
...(Interruptiony...Hon. Members, | am telling you that we cannot proceed like this.
Shri NareshAgrawal said somethindglhere is a point in that..loterruptions...

SHRI PRAKASH JA/ADEKAR: Sir, your ruling...[nterruptions...

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): Please sit down.
...(Interruptionsy...Please take your seatlntérruptions...Mr. Javadekarplease sit
down....(nterruptionsy...After this, | will give you timeThis is not fair Please try to
understand. Shri Nareshgrawal raised a point..Irterruptions...Please sit down.
...(Interruptiony...I am on my legsTry to understand itAs Shri NareshAgrawal
said, theres an informal decision. K’ a gentlemas’ agreement..Ir{terruptions...All
the leaders agreed to it.lnferruptiong...Let me complete...Ir{terruptions...I am
telling you, | will name you if you proceed like thisintérruptiong...Please listen to
the Chair Have patience..Irfterruptions...Please listen to the Chair

st fmr sfeam: W), 89 <w & fog IR El.(xaum). g9 fFgel @ 9=
& foar R £ (cmaum)..

SuTeme (W ftor $REm): ey Afoyl . (=@em)..Mr. Ravi Shankar Prasad,
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please ask him to behave.lnferruptions)...Please ask him to behave.
...(Interruptiony...The House is adjourned for ten minutes.

The House then adjourned at twenty three minutes past two of the clock.
The House re-assembled at thirty-three minutes past two of the clock,
THE VICE-CHAIRMAN (DR. E.M. SUDARSANANATCHIAPPRAN) in the Chair

THE VICE-CHAIRMAN (DR. E.M. SUDARSANA NATCHIAPPAN): The
House is adjourned for ten minutes.

The House then adjourned at thirty-three minutes past two of the clock.
The House reassembled at forty-three minutes past two of the clock,
THE VICE-CHAIRMAN (DR. E.M. SUDARSANANATCHIAPFAN) in the Chair

THE VICE-CHAIRMAN (DR. E.M. SUDARSANA NATCHIAPPAN): The
House is adjourned for 15 minutes.

The House then adjourned at forty-four minutes past two of the clock.
The House re-assembled at three of the clock,
THE VICE-CHAIRMAN (PROF PJ. KURIEN) in the Chair

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Hon. Members, we will
continue with the discussion and finish it as early as possible. The remaining
Members will speak for only five minutes and we will finish this discussion
...(Interruptiong

sft TRET SWETer, WX, UBA B W foar Swgem?

THE VICE-CHAIRMAN (PROF PJ. KURIEN): This will continueAfter this,
we will take up the Pakistan issue for one hour

sft ReT SEmETer WX, AR ordl <t emufRa ¥
SuwremE (W ©t S FREE): difegl

# WY sErer: 89 W Rl ARl €1 @ favg # @l w1 A AARd e,
g o ASANS & UeR €, ofed fgm 37 @Y S o9 el e §, S | 37
BT FATA ST, MU fH 37 @ AUl (@Eee) A8, o 37 @l 9 ®

..(STTEI)...

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): | will handle himYou leave it
to me.
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#f TReT AT W, BW Al TA F uH H T Y G dPAB © (b QU B
AT ATSAIRS W, oA AeARe & f@di @ 9 g W8l @} I g
ufewe & ugH faffRey ¥ SR 3al 9 R el @il emg wE | 37 Ry,
ferar €, and | read “No variation in theAllocation of Time Order shall be made
except by the Chairman, who may make such variation if he is satisfied after taking
the sense of the Council that there is a general agreement for such variation.”

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): | am coming to that.

# TR AT AR, BW UK PR B, U9 U HRR B9 Y8 UWNG IR T B,
..(e@aer).. This is my right, 39 ¥ # g9 |A@E Ul & W®E 9 T U AWK
UG BY e £ fp favg # @l i R HAeAiRd & Rgoe sk ', df Ig
| Tdat @ g Al gaw ff wEd € 5 e 39 il ST B U e faA
SR, g 3 W g &1 Y, A SRl Sl 2 s, ee WisARE ol
A 2, el ot wu § B8, § @1 g8 dear g & @O WUge T @l g, AT gg
Sl & fp favg # FEiesl AEARE! W MR 8 I §, 99 IR A Usd Hed
d mEl B O, WROgE "™l @il (F B A @ WY, ggrE "I off J8l HigE &
e e #3 S @ HisEW & el @1 by Sifac AEl g s s HE
ISR B HAT™W S © ©, sOY g9 Wgdd A8l ®, BUN! HHNAEl el ™
deua el g1 oMy Tl 99 @R, 9 ye WAl Sh ¥el AiE 8 Ser " #
B Al BN, AU A BT SR WE HA SN FAPT SR o, q9 H GBEE
fo 7w e 39 fawa & MRaT ¥ o @ T, WHR IHRAl 9 o @ 7, e
B9 3O WeHd T8l ¢l

SHRI K.N. BALAGORAL (West Bengal): Sjirl want a clarification from you. In
the List of Business, there are two Statutory Motions. The first one relates to the
I.T. Rules, which we are discussing noWihne other one relates to tieithority of
India (Major Airports) Development Fee Rules, 201 gave a notice for my Motion
in the month ofAugust, 201, when it was listed for the first time. For the last eight
months, it has been continuing in the li&hd, in Decemberthe Chair said that the
period was overThen, | petitioned, after which, there was a consultation with the
Law Ministry, and it was admitted again. Sthis is the last Session for considering
that Motion.And it is mandatory on the part of the Chairman and on the part of the
House that when a Member gives a Motion, then, within thirty days, it should be
considered. The rule is also that if this House concurs with this Motion, then, it will
have to go to the Lok Sabha, and the Lok Sabha also has to concur with it. This is
a constitutional requirement. Sirfear that there is a very serious conspiracy on the
part of some people because theports User Fee, which they were collecting
earlier..

THE VICE-CHAIRMAN (PROF RJ. KURIEN): That is overYou have made
your point.
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SHRI K.N. BALAGORAL: It was Rs. 1,200. Now it has been increased by
Rs. 365 per persorlhe Airports Authority of India Act, which we passed, says
that...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): That is over now

SHRI K.N. BALAGORAL: It says that only on embarking passengers, they
will levy this fee. Now they say that even from disembarking passengers, they will
charge this fee...

THE VICE-CHAIRMAN (PROF PJ. KURIEN): This is no discussionYou
have made your point.

SHRI K.N. BALAGORAL: Sir, | want your ruling.

THE VICE-CHAIRMAN (PROF P: J. KURIEN): Baiagopalji, you raised a
pertinent point, out your Resolution will be taken up, if not todhgre are three
more days. It will be included in the List of Busine¥éith regard to what Nareshiji
has said, | am happy that Nareshji also fully endorses and agrees that there should
be a discussion on the subject raised by them. In fact, you only wanted that the
reply should be elevated to a higher level. That meanss=@l a@ A g e
WEAd U, APl g9 saa1 @neg f& Prime Ministeragi smgl On that the Chair
cannot direct the Government that which Minister should come and aridvedris
the position.You know that.sw@ #dad & f& sma i wgwa €1 You are also in
agreement with this discussion. That means | understand there is consensus.
Therefore, | am giving a rulingWe now continue with the discussion of this
Resolution.After that, for one hour or a maximum of one hour and fifteen minutes
we will take up the Short Duration Discussion and after that we will take up The
Copyright (Amendment) Bill. Furthed would assure that the point raised by Shri
Balagopal, for which | have already given a ruling, thus stands. This has the
consent of all parties, including the hon. Leader of the Opposition. Therefore, |
request that the remaining Members should take only five minutes to speak.

DR. E. M. SUDARSANANATCHIAPPAN : Sir, | will just quote Rule 3(2)(i)
Objectionable content includes anything that “threatens the, untggrity, defence,
security or sovereignty of India and/or friendly relations with foreign States or
public order or causes incitement to the commission of any cognizable offence or
prevents investigation of any offence or is insulting any other nation.” These are all
issues which have to be looked into. Therefore, | feel that the Resolution need not
be passed. It can be withdrawn. Thank you.

IuTEme (W B pRIE): SEgd Sf, e fa% 5 e A a@ifawl e
U9 HH GHY o, A el esl ® |
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sft R fg wIwgd (TR uqw: S, # eMuW  cooperate %I W,
Information Technology & s #AreM w a8l fSxpee 8 @ 21 d®E 79 &
s=ra g9 Intermediaries®! «Fa ucewE faar W g1 A AEQW @Rl § B IE
ST I Uil ®, §9d dgd st E-mail 2, Google g, Facebook g, Twiter %,
Yahoo &, S7&I UiewE FEf fiemm, w@ifes 'R #1s W 98 @Ear € f& g oS
ey wis fear T 2, ' O3He IW A YR E, Al S= 36 ' & iy SW
revoke &= TS| 396 Rgams S Fwic T iR R intermediaries ! create
for 2, s9 W clarification &1 gaq & fewr Tl W1 9® wew € 5 S AU
wed ©§, S HAldd BH I Al PEd © [P R Pl AGId W WE @ T, Dl
racial attack@<ar ¥ I pornographyz, T S &S £, S9$% W Al AE UG
Bl ohdl 2, dfbd PR B B Bles # YAl &R o, o H wHeal § 6 g >E
TE TE By o1 @ g1 emeeeiy w@H St wew # smsHe o 9 AEex ey €
U Hed $ AR H AEGR A §, dfbd Fgo FErSl Uil @l g8 @ v fH
intermediaries@! S FHEEORM 2, Td dR S9I$ @I W d@iay &R it Sw e
T T aEd € wife ' 39 9N T8l @R @Ry, dfew issue ! sensitiviy @1
S @Egl f& f5|d g9R A9 W, gERI generationw® g g1 FAR TSl E,
B9 I9d IR H GEeR W F¢, 7 f& g9 VA sensor a® § fF y® ART SN
decgd 2, I8 meaninglessl SY| sEfg gF oMUd AWiemH A HA SHo9 o @A
fF 9 Sl wou & orieHcd & faU proposal of@x U g, sEd! PuaAl consider HX
3R S =&l intermediary @t organizationsg, ST 1Y d8H} GiEd B | AT
& gt W@t S political parties & <fex €, ST WU A GAdT RS IR AN
gl WY, d SaEl ST BN

SHRI N.K. SINGH:Thank you very much, Sir

Considering the limitation of time, | have only a couple of points’ to make.
The first and foremost, let me sain principle, is, | am not opposed to the
formulation of these rules to put restrictions which, | believe, are reasonable.

My first point really Sir, to the hon. Minister is, these rules are not in
consonance with the best international practices. If you look at the Report called
Detailed Country-by-Country information on Internet censorship is provided by the
OpenNet Initiative or Reporter§vithout Borders or Freedom House, all these
Reports suggest that most of these restrictions in other countries are somewhat
milder and somewhat narrower as has been defined under the Digital Millennium
Copyright Act of the US. So, the hon. Minister may like to review the entire
framework of these rules to put these rules at par with the best international
practices.

My second point really is, many of the words and terms which have been
used, particularly irArticle 3 of these rules, are ambiguous in nature, because these
have not been defineglither in the rules or necessarily in the parkcit
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My third point really is, in the applit@n of these rules, they are not at par
with the restrictions which are available on the other forms of media. So, it would be
somewhat restrictive if only these rules are applicable to one particular form in which
communication is being done and really not applicable to other forms.

My fourth point really Sir is, some of these restrictions could, the hon.
Minister may like to consideibe in consonance with the provisionsAaficle 19(1)
constituting an infringement of the Right of the Freedom of Speech.

The fifth point is, there is lack of transparency in relation to the application
of these rules.

And, my last point really on this is, there is a presumption that all complaints
which are filed for removal of offensive matter are necessarily correct. This is
particularly sad when the person who has initially put it on the net is not being
heard and action is taken unilaterally

I would, therefore, end by saying that the hon. Minister may like to review all
these things.And pending a review of this, send it to the Council which is
mandatory and which can review the best international practice and bring it on the
best footing for that.

SHRI DEREK O’BRIEN (West Bengal): Sjrl will begin by a self-depreciatory
comment, because 1 am a little bit Internet addict. | spend about 2-3 hours everyday
on Internet.And then, | will quickly go-to a self-congratulatory comment where
recently | had the privilege of being listed in a list which talked about influencing
commentary in India.

That apart, 1 think, there are some key issues here. The first one is, 1 myself
come from a tate where | lived 3% decades of my life. So, we,,navow what the
value of freedom of expression is and what freedom of speech is.

And, that has been a major change in the last one $earwe know that.
But, the key thing today is to understand that the content which is uploaded on the
Internet, unlike any other medium todayannot be pre-emptedny attempt to pre-
empt this would be foolhardy

Now, Sir, that having been said, steps need to be taken to limit the damage
after that, because there is no doubt in anyonghd that the most egalitarian, the
most emancipatorythe most open of all spaces, is the Internet. | think, once we
allow the first thing to happen—because you cannot stop the first—the second is
important. For example, Siif you say ‘freedom of expression’, | am entitled to my
freedom of expression. But what happens if someone impersonates me, uses another
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mail account—I think, the L® mentioned this®What happens to orefreedom of
expression then? This is where the freedom of expression, in fact, goes beyond the
lakshman rekha.

Sir, in so many ways we are celebrating this freedom of expression, but |
think, in this freedom on the internet, it cannot be a highway only with green lights;
there need to be some amber lights. Someone was suggesting that those amber
lights can be self-regulatory which happens sometimes on the Internet. But that
doesn’t always happen because people hack into accounts. 1 will give you, as an
example, a very non-political, a very poignant story of an 18-year old boy who got
admission into an international college; then, he got a regret letter from that college
because someone had hacked into the college account and, then, sent him the regret
letter The boy lost a chance to study in the U.S.

The Left Front in Bengal in the 1960s and 70s was famously mixing up the
terms ‘computer’ and ‘compounder’ and it is an irony that today they are talking
about the freedom on the Internet because, for true freedopit B&eds not only
responsibility but there also needs to be drawn a line. My only suggestion is, you
cannot preempt the uploading, but steps need to be taken to pre-empt the damage.
Sir, like every human framework, as much as we celebrate the joys and the freedom
of the social media, | think, as is being suggested, there needs to be some-I
wouldn't use the word ‘curbsbut kind of way of keeping an eye on And the
Internet Service Providers also have a responsibility

I would like to end, Sjrwith quoting somebody who died long years ago but
his words are so relevant even when we are discussing a subject as new as the
Internet. | am talking of Rabindra Naffagore who said, “I would let the winds of
the world blow through the doors and windows of my house, but | will not be
blown away” .Thank you, Sir

oW I MU I (SR USE): g9Eie SuaWiegd Agled, Ig Wl Statutory
Resolution &, 8% 35 fIgel W w91 MRy 21 td aa @ I® ¢ f& I8 am
I B8 T ® fb gdieiHe doiesd & dgd w9 Wt g 99w o ®, 9rgelis
gAY S E, A M AR WR Sl Y BFE BT B, ISP ACHHAT PR ad € 3R
o wmed € f6 wWue d o @ W oPR ¥ geT amwm @1 A S9Edl SfiaRod
PR SR T A, 9 BMA S Qi S Wl Plg TGS GElSIE  ASIRe
F SRY g &, @ H W 9% "AeX Ve Bl df¥ele TEl P} Wadl| $EH U o
T 5 S A T T PO SWEY IFGT AfHHU e} I® E, S Rl BN
AT
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qeRI, BN e F enféwa 19 & dd Af@fd @l w@dsar &1 & Nd
sfd Uw ok ufddeE, ¥ 9RY Wiew Uw Bl ¥ WEl § 6 S99 W domed
Weaerm &, dfeT dued e & 99 w® 899 39 <0 4 <@ g f& fog
e 4 @ gu fPy ft v & R R STel Sal d s fear mal

U goN Tl Ay W B IE ARl FRER TE 8 wedar f& oS fem
3R WiEw s9 g W g, e WRY A oSfaarTedr WRRRM SR 9 s |ddl g2l
BAR QU H ANl Bl Pbg ke Bl @WAAAY UK 8, ST W APA T GhAl © |

SUAHIEIE HElqd, WA B FHI &, SAAY Y3 T B el dedl ol b
AT & @ A 5 s @R St dlem & fav we s O ww emad SR ©
fo @18 W v frm, Sk, S qd ST @1 Sedgd @Rl §, 98 SWfed Tl
BN 9% #iem 9 f&ft WY aRE @t wied & g @ fewm smuml g, St
ambiguity ¥ <&t ambiguity ®, feit @t #% tRumw 98 ¥ S R "R e
¥ PHET SN AT § P IE 3WS IfAid IMAT ¥, TAGI AR PR fqAT WY, SHBI
JHd g AWl gede WO M dRE B AfdS B €, S W urEdl o daddr
Tl 3 W @ @By udfedi T8 s SR, A SmErds "Eeg H#E S @
WH F 39 eI B o9 FIMRY, B AT SAH ARY T

SHRI TIRUCHI SIVA: Mr. Vice-Chairman, Sjrat the outset, before going into
the merits of the Motion, | would say that the Motion moved is a very good
precedent of establishing supremacy of Parliament.ti&rrules drafted and notified
by the Government could be perused by Parliament is a fact that has been
established today by the Motion moved by. NRajeeve.

Realising the constraint of time, | would like to say only one point. Gaining
access to private communication on internet is more or less amounting to tapping of
phones.Anyhow, Parliament recognized that fact and directed the Government to
propose some safeguards. These safeguards were prescribed by the Information
Technology Procedure and Safeguards for interception, monitoring and decryption
of Information Rules, notified by the Government. Notke mover has got a
reservation with regard to sub-rule 7 of rule 3 of the new rules because he says that
the Government agencies can have access to any internet connection, private
communication, without safeguards.

Another thing is, as the Leader of the Opposition has pointed out, with
regard to clause 2(b). There are some terms which may be stretched and could be
used to the convenience of any person, @irany account, every one is very clear
that the freedom of expression, which is a fundamental right, cannot be compromised
for anything.At the same time, the technological developments which have been
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increased to a larger extent bring along with them some implications. So, | would
suggest to the Ministe-that after taking into consideration all the views which
have been expressed by the hon. Members here, the basic intention of the mover of
the Motion and the views of the Leader of the Opposition—to defer these rules to
the Cyber RegulatiorAdvisory Committee.Also, | would uge the Subordinate
Legislations Committee of this House to take cognizance of these rules and examine
these.

| think, only after a perusal, the apprehensions which the Members have,
could be eluded. So, | think, the Minister would accept the suggestion. Though the
rules are already operational, | think, the Minister could defer it to the Cyber
RegulationAdvisory CommitteeThank you, Sir

SHRI D. RAJA: Mr Vice-Chairman, Sjrat the outset, | would like to
compliment my hon. colleague, comrade Rajeeve, for raising this very important
issue through a Motion. Sithe Notification on the Intermediary Guidelines of Rules,
2011 to the InformatioriTechnologyAct was issued onlth April, 2011. After almost
a year the Rajya Sabha is scrutinizing the validity of these rules. | think the rules
must be in accordance with the Constitutional provision on the question of
fundamental rights, liberties as well as, in accordance with the primary objective of
the very Act itself. The rules appear contrary to thect or contrary to the
Constitutional provisions or contradictory to these provisions. Then, we need to re-
look at these rules and scrutinize it. | am one who stands for freedom of expression,
freedom of writing, freedom of thought, and everything. Having said that, Sir
whatever the Government does, it should not snatch away institutionally guaranteed
liberties of individuals as well as ganisations. Nowit appears, although the
Government has been taking steps to control the media and the citizens in their
private communications or in the formal communications, | think, the Government
should be cautious in addressing this issue. | do believe that there must be some
regulatory mechanism for it. | find that even the Leader of the Opposition has read
out the entire portion, i.e., due diligence to be observed by intermeéiarg, ‘I’
talks about unityintegrity, defence and all these things. | think the common good of
the society the common good of the humanity and the supreme interest of the
nation cannot be compromised at any cost. There, the Government has a
responsibility As citizens, we do have a responsibility

Sir, India has been enging as a knowledge powerls a power for
information technologysSir, Indian citizens are now defined as ‘netizens’. Netizens
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are those who have access to Internet and other things. So, Internet, Facebook,
Twitter and all these things are new instruments of communications. Once upon a
time, they were not known. It is not that the Left does not understand the difference
between computer and compoundas my friend saydMe do move, again, with the
change of time and change of science and technopgat we need is, there must

be a balance between freedom and neceddiy hon. Minister will have to look at

some of the apprehensions expressed as far as the rules are concerned. Once the
hon. Minister responds positively think, the House will be able to solve this
Motion. With these words, Sid conclude.

THE MINISTER OF HUMAN RESOURCE DEVELOPMENBND THE
MINISTER OF COMMUNICATIONS AND INFORMATION TECHNOLOGY
(SHRI KAPIL SIBAL): Mr. Vice-Chairman, Sjrfirst of all, | want to congratulate the
Mover of the Motion, Rajeeveji, for having brought these rules to the attention of
the HouseWe have had a very informed debafbe Leader of the Opposition has,
in his inimitable style, agreed with the broad contours and architecture of the rules,
but has cautioned the Government, and rightly so, that the restrictive words in the
rules might lead to an interpretation, which, in turn, might lead to harassment and
impact on the fundamental right of free speech. | think there can be no. doubt about
that. I, on behalf of the Government, can assure this House that this Government
does not stand for censorship; this Government does not stand for infringement of
free speech. Indeed, this Government does not stand for regulation of free speech.

Now, why are we discussing this issue today in the context of rules that have
been framed? Siwe are dealing with a new medium. If you have the print medium
and you have the electronic medium, all the companies who provide information
through the print medium and electronic medium are registered in India, they are
subject to Indian laws. But in the context of new medium, which is the internet, there
is no registration of any of these mediums in India, and, therefore, they are not
subject to Indian laws. If there is a terrorist attack that takes place and source of it
is in some other part of the world and we wish to seek information about the source
of that terrorist attack, it is not provided to us on the ground that they are not
subject to Indian lawlf people are trading in drugs, these are the cases that have
happened in courts; actually people have gone to courts. If somebody is trading in
a certain kind of psychotropic substance, the information is on theYaet.say
please remove that site from the net and please inform us as to who are the persons
behind it, the response is that they are not subject to IndianNaw, | am not
saying that we should subject them to Indian law per se but | am saying that these
are very serious issues that arise in the course of the functioning of the State. | am
sure that all the distinguished Members of this House will realize that many of these
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have impact on the security of théat®, many of these things impact public order

if you have certain ikes on the internet, lich are incendiarywhich are hate
speeches, what is the mechanism to deal with it? Now if you look actiseand

rules you will realize that we have not infringed on the rights of the media at all.
There is no government intervention in any of this. Let me,j@&t point out and |

will finish very quickly because you want to go on to the other mdittadly look

at section 66(a) of théct, punishment for sending fehsive messages through
communication, this is now a substantive provision ofAkbe | am not talking of
section 69 but of section 66{@unishment for sending, offensive messages through
communication, any information that is grossly offensive as a menacing character
shall be punishableThis is provided in the substantivet. We are not talking of

the rules hereThis is the substantive provision of thet which has been passed

by the Parliament. Section 66(b), punishment for dishonestly receiving stolen
computer resource, let us leave that; punishment for identity theft, you impersonate
somebody that is identity theftThat is the substantive provision of thet. And

the rules we are talking about are in the context of these substantive provisions.
There is excessive delegation of legislation here. The mover of the Motion read only
section 69, but | am reading some of the other substantive provisions which indicate
that all these rules are consistent with the provisions ofAtie Punishment for
cheating any impersonation by using computer resource—the Leader of the
Opposition talked about how impersonation can be, but it is a substantive offence.
It is not something that is in the rules. The rules are in aid of the substance which
is part of the statute. Punishment for violation of privacy which again is substantive
provision; punishment for cyber terrorism, section 66(f), again is a substantive
offence; punishment for publishing or transmitting of obscene material in an
electronic form is-a substantive offence. Then you go on to section 69. So, the point
| was trying to make is that there is a host of substantive provisions iActhe
which declare substantive offences and the rules that have been framed are
consistent with thé\ct.

So, the argument that the mover of the Motion has made is that this
excessive delegation, with great respect, has no substance.

The second gument is that you are, actuallynfringing; that the
Government is trying to control the media. No8ir, let me indicate what thact
says; we will go to the rules a little lateBection 79 says, “Notwithstanding
anything contained in any law for théme being in force but subject to the
provisions of sub-sections (2na (3), an intermediary shall not be liable for any



Statutory Motion- [17 MAY, 2012] Negatived 405

third party information, data or communication link made available or hosted by him,
the provisons of sub-section (1) shall applyc) this is important—if the
intermediary observes due diligence while disghay his duties under thiact and

also observes such other guidelines as the Central Government may prescribe in this
behalf.” So, the intermediary will not be liable subject to two things—due diligence
and following such guidelines as the Central Government may make in that behalf.
That is part of theAct; it has nothing to do with the rules. Now what is ‘due
diligence’? That is what is prescribed in the rules. Therefore, if you look at sub-
section 2, rule 3 of the rules framed under section 79, rule 3 is about ‘due diligence’
-due diligence to be observed by intermedidtyis not Governmend’ interference.
Government is not taking any action. But what is the ‘due diligence’ that the
intermediary should observe? What is that? Such rules and regulations, terms and
conditions or UseAgreement shall inform the userBhat means the intermediary
must inform the users. The Government is not going to interfere in any of this. It is
the ‘due diligencebf the intermediary that is nhow being defined in Awt, which is

the substantive provision of thect, under section 79. So, he will inform the user of
the computer resource not to host, displgyload, modify publish, transmit, update

or share any information that belongs to another person; that is impersonation; that
is grossly harmful, harassing, blasphemous, defamatmpgcene, pornographic,
paedophilic, libellous, invasive of anotherprivacy; that harms minors, infringes
patent, trademark, copyright or other proprietary rights, violates any law for the time
being in force, and impersonates another person. The Leader of the Opposition
talked about ‘prevents investigation of any offence or is insulting any other nation.’
Why did this ‘prevents investigation of any offence’come about? It came about
because of sub-rule 4. Sub-rule 4 says: “The intermediary on whose computer
system the information is stored.” Supposing it deals with drugs. | am just giving an
example. “..or hosted or published upon obtaining knowledge by itself or been
brought to actual knowledge by an affected person—it is not necessarily the
Government; it could be anybody—in writing or through e-mail, signed with
electronic signature about any such information, as mentioned in sub-rule 2 above,
shall act within 36 hours and where applicable, work with.us8ho will act? Not

the Government! If | provide an intermediary with information about a drug which is
a psychotropic substance, which is being traded, on the Net and which is being
brought to India, then, in that situation, that information is given to the intermediary
and he must act within 36 hours, and, where applicable, work with user or owner of
such information to disable such information. | pause Hehis is the intermediary’
decision; it isnot the Governmerst’decision.The intermediary can say ‘nolhere

is no prescription that he has to remove. There is no direction that he has to do
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what the Government says. The prescription is, we inform him that that is what is
going on; please do some thing about it in 36 hours. He may write to us saying, or
he may inform us, that there is nothing wrong with him. There is nothing that the
Government can do. So, this impression ‘that it is the Government which is
interferring in the freedom of expression’ is completely erroneous. The Government
is informing the intermediaryconsistent with his obligations of due diligence, under
section 79 of thé\ct, that you are required to exercise due diligence when it comes
to some of these things.

But it is your choice. Where you want to work with the person who supplied
the information, work with him where applicable and do what you want to do. Where
does the Government come? Where have we interfered with that infringement?
Where have we infringed the Right to Freedom of Expression? Nowhere; because
the Government is not in the picture. The Government is only saying that this is the
kind of due diligence that is expected out of it. So, this impression ‘that the
Government is wanting to do something and wanting to restrict the right is.'unfair

Then, | was coming to what the Leader of the Opposition mentickedl.

Sir, it further says, ‘....information to disable such information that is in
contravention of sub-rule (2). Furthethe intermediary shall preserve such
information and associated records, far least, 90 days for investigation purposes.’
Now, why did the question of investigation come that prevents investigation of any
offence?That's because if the information is relating to a drug or terrorist act, he
must preserve that information. Otherwise, how do we prosecute? If he immediately
remove that information and doesn’'t pass it onto Government, how will the
Government investigate? That is why in sub-rule (4), ‘prevents investigation of an
offence came in.” So, there, again, | would like clarify it to the learned Leader of the
Opposition that it is in this context that where there are offences of this nature, the
source and the material must be preserved for a period of, at least, 90 days so that
if the investigation agency in India wants that information to investigate and
prosecute, it can access to it. If we don’t have this provision, we will never be able
to prosecuteThese are essential thing&éu know | don't want a full debate on it.

But | am just indicating to you that there is no attempt by Government to interfere
in ‘Freedom of Expression.’

Now, | come to the other point that my good friend raised, and | just want to
point this out. Incidentallyl might mention that every jurisdiction in the world has
these provisions, and | cagoint out law after law Every jurisdiction in the world
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has it, including the US, including Europe, and | have these provisions with me. Of
course, we are more liberal-and we are proud of it-than Europe and we are more
liberal than the United t8tes ofAmerica, and | am proud of that. But the fact is,
let's not cut our arms in order to ensure that they do justice.

Now, Sir, the other point that | want to make is, | have the guidelines; and
whatever has been set out is consistent with the guidelines of the Net Providers
themselvesTake, for example, the guidelines ¥ahoo.What do the guidelines of
Yahoo say? It is the same thing that ‘please, you agree not toWisat’are we
saying? “ou agree not to use'—a¥ioo services to what? It is, ‘Upload, post, email,
transmit or otherwise make available any content that is unlawful, harmful,
threatening, abusive, harassing, tortuous, defamatarigar obscene, libellous,
invasive of anothés privacy hateful or racially ethnically or otherwise
objectionable."This is much wider than our prescription, much widéis is their
own advice to their own users that please don't do this. So, if we, in Government,
advise the intermediaryt's a violation of ‘freedom of expressioti’the Net Provider
advises its own useit is nothing.Yet, | understand the sentiments of the House,
and | request you to look afrticle 19(2) of the Constitution of IndiaVhat are the
words used in the 19(2)? It says, “Nothing in sub-clause (a) of clause (1) shall affect
the operation of any existing lawr prevent the t&te from making any lawn so far
as such law impos.es reasonable restrictions on the exercise of the right conferred
by the said sub-clause in the interest of the sovereignty and integrity of India,—
there is no problem in that—the security of the State, friendly relations with foreign
States ..."” Instead of saying ‘abusive of a foreign State’, you can use ‘friendly’, we
will change that; there is no issughen, it further says, ‘... public ordetecency ...

Sir, does the Constitution define ‘decency’? Nobody defines ‘decerdye
Constitution has not defined ‘decercyltimately, what happens? If there is an
issue of decengyit is decided by the courts? So, there will be expressions like
‘morality’. The word ‘morality’ is also used—‘'decency or morality’

What is ‘moral’? The Constitution does not describe it, but who decides it? It
is the courts of lawSir, incidentally these rules were cleared by the Committee on
Subordinate Legislation. These are not executive rules framed by us. There were four
meetings of the Committee on Subordinate Legislation and the rules were cleared by
the Committee on Subordinate Legislation. So, it is not as if Parliament has not
overseen these rules, and, not only that; we called for industry participation. | have
the recommendations from the CII. The rules were put to the CIl. The rules were put
to the Data Security Council of India and other organizations. | have their comments.
It is only after all this discussion happened, and they cleared it, that we brought the
rules. So, it is not as if some officials in the Government of India and our



408 Statutory Motion- [RAJYA SABHA] Negetived

[Shri Kapil Sibal]

Department decided to have these rules. No; it was done with full participation of
everybody

In any case, | request distinguished Members of this House to please, write
to me on any issues that they are concerned about, and | assure the House, | would
take those issues into account. | will also call the Indudtrwill have a full
discussion on the subject; | will call distinguished Members of the House so that,
after a full discussion, whatever emerges, | can implement it. | am sure that that
would satisfy distinguished Members of this House and the mover of the Motion
and we can all agree on a course of action because, under this new media, there
would be several challenges that this nation would face, and we should be ready for
those challenges. That can only be done through consensus and collaboration.
Thank you very much.

THE VICE-CHAIRMAN (PROF RJ. KURIEN): That is very goodThat is an
assurance. NowMr. P Rajeeve, you may briefly reply

SHRI P RAJEEVE: Sir | am grateful to the hon. Ministethe hon. Leader of
the Opposition and hon. Members who have participated in the discuastaally,
| had tried to utilize the mechanism existing in the parliamentary system for getting
more benefits for the community and the countrgm very much grateful to Derek
for mentioning about the freedom of speech, which was reflected in the arrest of a
Professor just for posting a cartoon on the Internet. Thank you for mentioning that!

SHRI DEREK O’BRIEN: Sir this is not that.We are talking about
impersonation, SirThe Leader of the Opposition and the hon. Minister spent so
much time talking about impersonatiomntérruptiong

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Please donworry. Everything
is on record. Ifiterruptiong Everything is on record, MiDerek. Please take your
seat.

SHRI P RAJEEVE: Sir actually he was mentioning about the last several
years of rule there. Iifterruptiong | am just reminding about the recent
developments in thatt&e. | think he is more aware of that as a quiz master

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): No, no; dort’get distracted.
Come to your point.

SHRI P RAJEEVE: Sir the hon. Minister has mentioned several things.

THE VICE-CHAIRMAN (PROF. PJ. KURIEN): He has concedetihen why
are you raising it%¥ou could send whatever points you have to him in writing.
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SHRI P RAJEEVE:That is true, Sirbut | have to mention a few things here.
That is my right.

In the beginning, | have mentioned about clause 66A. | think the hon.
Minister didn't have the time to listen to that.

THE VICE-CHAIRMAN (PROF. RJ. KURIEN): There is no need for this, Mr
Rajeeve. Ifiterruptiong All right then. Please take five minutes.

SHRI P RAJEEVE: Sir as the mover of the Motion, | think | have the right to
put certain things to the Minister

THE VICE-CHAIRMAN (PROF RJ. KURIEN): Yes, you do have the right. |
am not questioning your right.

SHRI P RAJEEVE: Sir in the beginning, | have mentioned that in fuat
itself there are some provisions. My question is: what is the litmus test to examine
whether a rule is in accordance with the pawket That is the question we are
discussing while considering a statutory Motion. | am totally in agreement with the
remarks of the Minister about thct. It was passed by the Parliament. But, Sir
what is an objectionable content? It has been mentioned in clause 69Acldose
69A is in accordance with article 19(2) of the Constitution. The Minister must not
look at this clause in isolation. It is specifically mentioned in clause 69A what
objectionable content is, and it is in accordance with article 19(2)(a). My submission
is, while the Minister explained that, the question is about clause 3(2). This clause,
from (a) to (j), explains what an objectionable content is. It goes beyond the
provisions of clause 69 of th&ct. That is the basic questioithe reply given by
the Minister is not satisfactory on that point.

With regard to privacy thing, that is, 3(7), it is actually againstAttte which
specifically mentions what are the provisions for getting information from a lser
specifically states that. The Government framed the Rules. | invite the attention of
the hon. Minister to the other Rule. There are certain provisions in the Rule for the
intervention of the Government for blocking contents. For getting information from a
user there are certain other rulebhe Minister says that this is not a mandatory
thing; there is no Government intervention. But,, Shis is actually private
censorship. But we are going to the words used in this Rule. ‘Due diligence to be
observed by intermediary’, you look at it. There is ‘shall’ everywhere. While in the
legislative process, we can find out several ‘may’. But here, all are ‘shall’. Recently
one oganization posted contents to seven websites like Godgligter, Facebook,
etc. Thereafter the same g@anization sent a complaint saying that this is against the
Rule. Within 36 hours, these all seven intermediaries removed the contents without
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any enquiry That is the relity. Finally, Sir, actually it is Government intervention
and private censorship. That is private censorship. What is the reality in other
countries? | would not like to take more time on that. Digital Millennium Copyright
Act is actually related to copyright. But, in thatt itself, there is a provision. It is

‘put back’ provision, by which contents can be restored. If a counter-notice is sent
by the author of the contents unless the copyright holder files a suit within ten
days.That is Digital Millennium CopyrighAct. There is a ‘put backprovision. That

type of provision is not existing in the Rule. While coming to the European Union,
I would not like to take more time explaining the provision$nte¢ruptions...

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): Please conclude.
...(Interruptiony...

SHRI P RAJEEVE:There is a specific provision.Inferruptiong...That is a
reality....(Interruptiong...My question isAs per the Section 88, there is a provision
for consultation with arAdvisory Committee. It has been constituted. It may be
right. But there were only two meetings in 200@hat is the rule of thigdvisory
Committee?As per theAct, “The Central Government........ either generally as regards
any rules or for any other purpose connected with Atis” Now, the Minister
claims that the Government has taken several steps in consultation with the industry
and other stakeholders. But this is the mandatory provision inAthislt may be
true that the Government has taken several steps and discussed it with stakeholders.
But this is mandatory as per the Rule. Why is the Government not taking the advice
of the Advisory Committee for framing these Rules?, Si(2) and 3(7) are totally
against théAct. They are ultra vires of th&ct. Considering the sense of the House
and the issues that we have raised, the hon. Minister should consider all these
things and come with an amended Rule within a time frame. Till that time, it should
be kept in abeyance.

THE VICE-CHAIRMAN (PROFE RJ. KURIEN): Now 1 shall put the motion for
amendment to vote.lnterruptions...

SHRIARUN JAITLEY: Can the hon. Minister give an assurance to this House
that the Rules, after this broad-based discussion, will be relooked at, and if there are
any words therein, which require to be replaced or removed, the Minister would
replace or remove then®&e you agreeable for that?

SHRI KAPIL SIBAL: My assurance to this House is that | will request
distinguished hon. Members to write letters to me objecting to any specific words. |
will then call a meeting of the Members as well as the industry and all the
stakeholdersWe will have a discussion and whatever consensusgesewe will
implement it.
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THE VICE-CHAIRMAN (PROF. PJ. KURIEN): That's an assurance. So, | will
put the question again. The question is:

“That this House resolves that the Informati®dachnology (Intermediaries
Guidelines) Rules, 2011 issued under clause (zg) of sub-section (2) of Section
87 read with sub-section (2) of Section 79 of the InformafiechnologyAct,

2000 published in the Gazette of India dated the ¥§thil, 2011 vide
Notification No. GS.R 314(E) and laid on thEable of the House on the 12th
August, 2011, be annuled; and

That this House recommends to Lok Sabha that Lok Sabha do concur in this
Motion.”

The motion was negatived.

MESSAGE FROM LOK SABHA

The Central Educational Institutions (Reservation inAdmission)
Amendment Bill, 2012.

SECRERRY-GENERAL: Sir | have to report to the House the following
message received from Lok Sabha, signed by the Secretary-General of Lok Sabha:-

“In accordance with the provisions of rule 120 of the Rules of Procedure and
Conduct of Business in Lok Sabha, | am directed to inform you that Lok
Sabha, at its sitting held on the 16th Ma012, agreed without any
amendment to the Central Educational Institutions (Reservatidarmssion)
Amendment Bill, 2012, which was passed by Rajya Sabha at its sitting held on
the 27April, 2012

SHORT DURATION DISCUSSION

On Normalisation of Relations with Pakistan and Issues Relating to Human
Rights Violations of Minorities in Pakistan

THE VICE-CHAIRMAN (PROFE PJ. KURIEN): Now as per consensus, we
shall take up the Short Duration Discussion on the normalisation of relations with
Pakistan and issues relating to human rights violations of minorities in Pakistan. The
time allotted is one hour and the hon. Mini&etime will be extra fifteen or twenty
minutes. So, we should finish it within one hour and everybody should stick to the
time limit. Shri Balbir Punj, your party has 12 minutes, but you can take seven
minutes.



