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When we say that the simplest method to stop terrorism is not to-allow
weapons to be sold in that country, they say, 'no, no' this is economical.
So, these weapons are coming from across the border, from the
neighbouring countries and from other countries also.

MR. DEPUTY CHAIRMAN: Now we take up the National Tax Tribunal
Bill, 2005, Shri Hansraj Bhardwaj.

GOVERNMENT BILLS (Cont)
The National Tax Tribunail Bill, 2005

THE MINISTER OF LAW AND JUSTICE (SHRI HANSRAJ
BHARDWAJJ): Sir, | beg to move:

“That the Bill to provide for the adjudication by the National Tax Tribunal
of disputes with respect to levy, assessment, collection and
enforcement of direct taxes and also to provide for the adjudication
by that Tribunal of disputes with respect to the determination of the
rates of duties of customs and central excise on goods and the
valuation of goods for the purposes of assessment of such duties as
well as in matters relating to levy of tax on service, in pursuance of
articie 323 B of the Constitution and for matters connected therewith
or incidental thereto, as passed by Lok Sabha, be taken into
consideration."

Sir, the National Tax Tribunal Bill, 2005, aims at establishifig National
Tax Tribunal which will have jurisdiction to deal with disputes concerning
both direct and indirect tax laws as is indicated in the long title of the Bill.

Sir, as you are aware, this Bill was canceived by the earlier Government,
that is, the NDA Government, and we are ¢ontinuing with this. This Bill
was passed by the Lok Sabha unanimousty.

Sir, the main objective behind setting up of this Tribunal is to speed up
disposal of cases relating to direct and indirect tax matters. Apart from
achieving the purpase of speedy disposat of tax matter, the setting up of .
National Tax Tribunabwill introduce an all-india perspective in the matter of
interpretation of tax laws, since it will have a nationwide jurisdiction. it
may also be noted that there are, at present, 21 High Courts. Many a
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times, decisions of the High Courts vary from each other, which create
uncertainty, deiays and probiems in the administration of tax matters.
Then, sometimes, there are conflict of decisions also.

Sir, the National Tax Tribunal will hear appeals from order passed by
income-Tax Appellate Tribunal and Customs, Excise and Service Tax
Appeilate Tribunai on a substantial question of law. Presently, an appeal
from these Tribunals on a substantial question of law lies to the High
Court. ARter enactment of National Tax Tribuhal Act, all cases pertaining to
direct and indirect taxes pending before High Courts shall stand transferred
to the National Tax Tribunai from such date as may be notified by the
Central Government.

Sir, the Tribunal shall consist of a Chairperson and such number of
members as the Central Government deems fit. As mentioned in the
financial memorandum, to begin withi, it is considered necessary to have
at least 15 benches for direct tax matters and 10 benches for indirect tax
matters-so that cases, which shall stand transferred from the High Courts,
may be disposed of quickly.

The Chairperson of the Tribunal shall be a person who has been a
Judge of the Supreme Court or the Chief Justice of a High Court. Aperson
to be appointed as a Member should be one who is or has been or is
eligible to be a Judge of a High Court or a person who is or has been a
Memktar of the income-Tax Appellate Tribunal or of the Central Excise,
Customs and Service Tax Appellate Tribunal for, at least, seven years.
Thus, the Tribunal wili have Chairperson and Members having judicial and
quasi-udicial experience, and as such it will be a specialist body exclusively
devoted to the tax matters.

Sir, the Chairperson and Members shail be appointed by the Central
Government on the recommendations of a Selection Committee consisting
of the Chief Justice of India or a Judge of the Supreme Court nominated by
him, Secretary in the Ministry of Law and Justice and Secretary in the
Ministry of Finance, Department of Revenue.

Sir, the litigation arising under the tax laws need a special skill to deal
with the same. '

Therefore, keeping that necessity in view, the present Bill was introduced
in the Lok Sabha, and | hope the Bill, as passed by the Lok Sabha, will
receive the wholehearted support of this House also.

260



[7 December, 2005} RAJYA SABHA

The question was proposed.
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2.00 P.M.
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SHRI E.M. SUDARSANA NATCHIAPPAN (Tamil Nadu): Thank you,
Mr. Vice-Chairman, Sir.  rise to support this Bill because it is in the interest
of the noble situation regarding the speedy justice for the taxpayers. Many
of the countries and companies are thinking that india is having a well-
structured judicial system. When, it is compared with China, we have got
more than 2,000 years of judicial system which has got a very strong
foundation. But, now, a new thinking of bringing back the quasi-judicial
jurisdiction is creating doubts in certain minds. As my friend, hon. Member,
Mr. Surendraji, has said, already the quasi-judicial system, regarding the
administrative tribunal and others, has entered in failure. Many of the State
Governments are now coming forward, and the Parliament has also amended
the law, enabling them to dismantie the administrative tribunal that is the
quasi-judicial system. Now, we are embarking again on the same system,
but with two or three new innovations which are there. For example, | can
straight away mention that the Clause 10 gives an opportunity for a person,
if he is an expert in this field, he can come up directly as a Member of the
Chairman of the National Tax Tribunal. He will get the same perquisites as
a sitting Judge of the Supreme Court is getting. He is going to get all those
perquisites and all other available things. This will bring new force inside
the tax administration. It is purely on the basis that a lot of funds are
locked up in these disputes and the Government of india could not bring
back the amourt for the expenditure of the Government. Therefore, we
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need a quick justice and disposal of the cases so that the money can be
ploughed back into the Government programmes. That was the well intention
on which this BH is fioated. But, Sir, this should not be giving opportunity
for the retired persons aione. When we are giving the same salary,
allowances and all perquisites, which normally a retired Judge cannot
have, he will try to land safely upon this post and he will get continuance
till he gets superannuation at the age of 68 years. But a provision is also
given that he is eligibie for reappointment. | hope this reappointment is for
the people who are coming from the Bar or the professional groups, who
are ready to come and occupy that place. They may get that. If they come
within the age of 50 years or so, they can become a Member, and afterwards,
after completing fivé-year term, they can go further for five years. But, we
are putting the age limit of 68 and, at the same time giving them re-
appointment. That means similarity is not given. There is no correlation in
it, if a retired person is to come forward to occupy this chair because the
age of retirement for a Supreme Court Judge is 65 years. He can be a
Chairman of this National Tax Tribunal only for three years. Therefore, the
opportunity for coming forward with the good decisions and other things
may be curtailed.

Therefore, | request that the Government should review this and find out
if there is necessity for it. Thev can increase the age limit of retirement or
they can take away the age limit totally, so that any person who is coming
forward may stay there at least for five years. And if they are ready to go
further, they can have reappointment. But, at the same time, | request that
the Government should see in some other way also. One of the sitting
judges should be made Chairman or they should be made Members. The
basic thing in execution is: Why there is accumulation of the revenue in
the disputes? Because the taxpayer, who wants to evade it, simply goes
before the Income Tax Appellate Tribunal. Then he gets a stay. if if goes
against him, then he will go to the National Tax Tribunal and can get the
stay. There is no provision to say that you have to pay 75 per cent of the
total claim for which you are comirtg up. There is no provision like that.
Therefore, he can very well come and get the stay. That means he can
continuously evade the taxes and can keep the Government at the low.
The personwho is a sitting judge will have the command over officials and
command over the orders that ¢an be very easily executed. The execution
of the orders is one of the main deficiencies on the part of the tax collection,
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when it goes to the Tax Appellate Tribunal or any other forum, which is a
quasijudicial foram. Therefore, | requestthat some consideration should
be given to it, and the sitting judges should be there.

- After assuming the office, the UPA Government has done a wonderful
job. it has appointed more than 160 High Court Judges. Vacancies were
there. Even ndw there are some vacancies left. Vacancies in the Supreme
Court were also filled immpdiately. That is an appreciable work. But, at the
same time, we fee! that there should be more number of judges; there
should be some tonsfitutional ‘amandment or amendments for that
particular statute; more High Court and Supreme Court judges aiso should
be appointed; more benches should be created, so that a specialised
group of people, who have got the knowiedge on taxation, environment,
heatth issues and also in other municipal issues be there. Even the sewage
system is now being questioned in the Supreme Court. And on the direction
of it only, the problem of sewage system is properly managed. In the
same way, we see very well that the transport system is controlled in
Deihi only by the direction of the Supreme Court. Pollution is also properly
controlled only by the diraction of the Supreme Court. Everything now is
being controlled by the judicial system. Theifore, we need more judges to
be appointed, and the number of judges should be increased, so that
quick justice is given to the common man.

Sir, another important aspectis: Who can appear before the Tribunal,
that is, the National Tax Appeliate Tribunal? The provision is given for
Chartered Accountants or legal practitioners or any person duly authorised
by him or to represent his or its case before the National Tax Tribunal. Sir,
in clause 15, we find that an appeal can be made only on the substantial
question of law. If thatis so, then a person, who is well-versed in law, alone
should be allowed to appear before the coutt. There shouid not be any
provision for any person duly authorised by him. That means any person,
any tout can appear by getting a power of attorney. They can just say that
they want to appear before this Netional Tax Appeliate Tribunal. That means
3 question of law ig to he argued by him. .

Sir, | am supporting his case alsa. Charterad Accountants also can
appear. My request is that when the rulesmakihg is therg, if this
interprétation-can be made, they should be professiokatly quatified. The
person should have.sofie qualifications just like Corfipany Secretary or
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Cost Accountant. This type of professionally qualified person could be
duly authorised by him. This type of qualification should be there.

Sir, for the first time. | find that a clear estimate is given regarding the
financial memorandum. A financial memorandum normally says that a
very small amount is going to be spent. There will not be any figures. But,
for the first time, it has been mentioned clearly that for the creation of
infrastructure, Rs. 6.80 crores have been allocated, and the recurring
expenses will be Rs. 7.88 crores. This type of giving the clear picture,
anticipating the likely expenditure when the piece of Jegislation is coming
before the Parliament, is very good. They should be in a position to say
that this much money is going to be spent for this purpose, and finally,
there should also be a statement before the Parliament what judicial impact
it has created. How will this piece of legislation be useful for the nation?
How many cases have been disposed of? How many cases are pending?
Why are they pending? Why could they not be disposed of? This type of
reasoning should also be appended with the Bill and placed before the
Parliament so that the Judiciary comes up to the expectations of the
people in a globalized economy. Thank you very much.

SHRI PRASANTA CHATTERJEE (West Bengal): Sir, | am placing my
views in brief. Sir, we know that due to pendency of a large number of
cases in the High Courts, this Bill has been thought of, has been prepared,
and we all agree that huge revenue is blocked due to the pendency of a
number of cases. Some estimate appeared in the newspaper that about
1,03,000 crores of rupees tax arrears are on account of this pendency,
and we all agree that urgent measures will have to be taken to clear the
backlog in the overall interest of the national economy. But how will you
achieve that? And for that, in our opinion, we.do not think that establishment
of a separate Tribunalis necessary. This point had even been raised in the
Standing Committee that even if a separate Tribunal is set up, the party
which is aggrieved by an order of the T+ibunal, can invoke the writ jurisdiction,
can again go to the court. We have 21 High Courts in the country. So, our
opinion is that if separate Benches can be set up in the High Courts, and
if the vacancies of huge backlog of cases can be sorted out. Sir, if not,
huge expenditure will be incurred in terms of salaries, infrastructure and
for setting up this Tribunal, and our opinion is that no useful purpose will
be served after setting up the Tribunal. There is a chance for the entry of
the bureaucrats, who are on the verge of retirement, to enter the process
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as other Members of the Tribunal, as has been mentioned in the Bill. So,
| have placed our opinion on this Bill before the House. Thank you.

DR. K. MALAISAMY (Tamil Nadu): Thank you very much, Mr. Vice-
Chairman, Sir, for calling me to speak on the Bill on behalf of the AIADMK
party. Sir, | find a very nice situation of cordiality and consensus, much in
ccntrast to the earlier days when heated exchanges were there, body
language was there and shoutings were there between the two rival groups.
Today, | could find, from this end to the-end, they are seeing eye to eye.
Probably, the Bill was, first, initiated by the NDA Government during the
year 2003. And they couid not pass the Bill for premature dissolution of
the Lok Sabha with the result that this Bill is now being rightly followed by
the UPA Government. So far as the Bill is concerned, both the then NDA
Government and the UPA Government wanted to pass the Bill. That is
why, the consensus is there; the cordiality is there. As far as the party like
ours, AIADMK, which is neither here nor there, but, we are in-between,
still, we want to support the Bill for the simple reason that it has got very
laudable objective. As has been rightly explained in the Bill itself, it has
got a very good background of the various aspects concerning quick
disposal, speedy disposal, with the resuit that a lot of arrears pending
before the various judicial forums can be collected, and the national
economy of the Government also can be improved. It is a very laudable
objective indeed! They have got ancther nice objective, namely uniformity,
in making a decision. Earlier, the decisions were upheld by various High
Courts. The differences of opinion among High Courts were there. But now
by establishing a National Tax Tribunal like this, they are going to have
uniformity. Thirdly, they have also got the reform process initiated here
and there. So, with these laudable objective the Bill has come, Sir.

As far as | am concerned, | would like to remind the House that the
Indian democracy stands on three pillars, the Executive, the Legislature
and the Judiciary, operating though the bureaucracy and assisted by the
Fourth Estate. Out of the five limbs of democracy, the three pillars, namely,
the Executive, the Legislature and the Judiciary are the most important,
out of which, we are more concerned today with only one of the limbs, i.e.,
the Judiciary. | am again making a particular reference to the National Tax
Tribunal. Sir, when | start reading the Bill in-between lines. | am reminded
of a famous sentence which | read as a student of law: "Those who defy
law go scot free. Those who go by law or seek the protection of law lose
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faith.* Unfortunately, most of the right-minded citizens of the day lose faith
and confidence in the Judiciary for certain reasons, namely, the huge

" pendency, the inordinate delay, the unaccountability on the part of the
Judliciary, the cumbersome procedures and practices, which make the
citizens regiise that the practice and the precept of the Judiciary are notto
the taste, are not to the convenience of the right-minded citizens.

. Sir, | am coming to the Bill proper. It is a Tribunat constituted at the
national level to take care of the pending cases on an all-india basis.
Easlier, different High Courts were there. Now, all the cases pending before
thie High Courts in various States will be automatically transferred, as per
the Bill, to the National Tax Tribunal, and they will be dealt with. That is
okay, Sir. Now, the other point is this. After reading the Bill, | have got my
own reservation, whether the real purpose wili be served. it has got a lot of
objectives. But any objective should have some details to it. When an
objective is there, there should be an organization to execute the objective.
Now, they have created an all India machinety, namely, the National Tax
Tribunal. The pointis whether this Tribunal, as per the Bill, would serve the
purpose or not. | will take a few minutes to explain my important points on
this Bill and | will try to complete before you give the ring.

Firstly, as far as this Bill.is concemned, they say that it relates to both
direct and indirect taxes. According to them, therg are &8s many as 28,000
cases pending. On an average, ¥hey are able to dispose of 6,000 cases
per year. Now, the total-arrears, i these 28,000 cases, may run into more
than Rs. 1 lakh crores. it is a very huge arnout. indeed that is why they
want to collect the money, to, improve the excheguer and improve the
national economy. That objective is okay.

As far as direct taxes and indirect taxes are congerned, in the case of
Customs. Excise and Service Tax Tribunals, as the Chair knows very well,
there can be an appeal from the Cammissioner's order, etc. After that
level, it goes to the Supreme Court. It never goes to the High Court. So,
the cases which are pending with the High Courts alone will come to the
National Tax Tribunal. As far as indirect taxes are concemned, the National
Tax Tribunal has no relevance. That is my point.

Secondly, as the Chair knows very well, whatever may be their effort.
High Courts are taking a lot of fime, they are overworked; as far as these
cases are concerned, they give the least priority. That is why a separate
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authority is rightly being constituted. But still the writ jurisdiction ies with
the High Court. The aggrieved party will go to a court of law; under-arficje
226 to the High Court and under articie 32 to the Supreme Court. Above
the High Court, they will go to the Supreme Court. Sg, whatever issues
they could not rake up before the National Tax Tribunal, they may rake up
before the High Court by a writ. There dre intelligent lawyers. They know
how to prepare the plaint, the writ petition. Once they go to the High Court
and even if they fail, they will go to writ appeal. The writ jurisdiction is still
available for the aggrieved party, with the result whatever the purpose that
you want to serve, that is, all the cases should be disposed of as quickly
as possible by the Tribunal, may not be served. That is my point.

Thirdly, the National Tax Tribunal concerns with cases of rates and
values. Other than rates and values, there are umpteen namber of issues
which are still pending before the High Courts and therefore. What are you
-going to do with them?

Fourthly, coming to the composition of the Ttibunal, they have mentioned
about the Chairperson, Mambers, and the Chairperson will be of the rank
of a Supreme Court Judge. As far-as the selection of the Chairperson and
the Members are concerned, they have said that the Chief Justice of India
ar his nominee will be a Member of the Selection Committee. That is well
taken. Then, there are two Members, one is the Secretary to the
‘Government of india (Department of Laws and Justice) and the other is
Secratary (Finance). Two Secretaries and one nominee of the Chief Justice
of India or the Chief Justice of India will from the Selection Committee.
What | am trying to say is that the Chairperson of the Tribunal will be a
highly weighfed person equal to the cadre of the Supreme Court Judge
and the two Members are high rank Judicial officers, whereas the Secretary
cadre, are lower in rank. | would like to know whether a junior officer couid
afford to be 3 Member of the Selection Committee to select a senior officer.
That is my point.

Sir, Shri Sudarsana Natchiappan aise raised this point that the Tribunal
can entertain an issue, only on the question of law. When it is going to
be a question of law, to be dealt with by out-and-out a judicial forum. If
that be the case, then, why there is a need for a technical member? Do
youwant to ablige anybody? You take a person with a judicial background. .
Why is there a need for a technical person, particularly, when the forum is
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going to decide only the question of law? So, there is no need for a technical
member.

Also, appointmenit or inclusion of a technical member is against the
law, and against the very purpose of it. That is my point.

One more point, Sir. When the Bill states about the Chairperson and
members, nothing has been mentioned about the umpteen numbers of
officers and staff to be appointed in the NTT. What is going to be the
selection process? How are they going to do? Nothing has been spelt out.
The Law Minister, who is quite competent, might say, "We will do it as per
the rules to be framed" But when you are able to say so many things in
the main Act, why have you failed to mention that also? That is my point.

Sir, just two more points and then | will conclude.

THE VICE-CHAIRMAN (PROF. P.J. KURIAN): You are making good
points. Please proceed.

DR. K. MALAISAMY: Sir, the way you were looking at me, | thought |
was exceeding my time.

THE VICE-CHAIRMAN (PROF. P.J. KURIAN): No, no; | am listening to
you very carefully.

DR. K. MALAISAMY: Mr. Jairam Ramesh and Mr. Narayasamy are two
people who cull out what | speak and they mock at me when | go out. That
is why, in their presence, | am not speaking in my usual style.

THE VICE-CHAIRMAN (PROF. P.J. KURIAN): They are encouraging
you.

DR. K. MALAISAMY: Coming to appeals, the Bill says that the appeal
can be entertained within 120 days from the receipt of the order. But there
is a provision which says that on ceftain cases, the delay can be excused
for another-60 days. Now, you either say that it is 120 days and stop it
that, or, if you want to be liberal, you say it can be entertained up to 180
days. Now, how are you going to decide on which cases the delay can be
excused? If Shri Ramachandraiah files a case, and | happen to be a Judge,
I will, certainly, oblige him. But, supposing, some 'X' is going to file a case,
I will not oblige him for any delay, even though his case is meritorious
enough. So, what is the yardstick in deciding that? You are trying to show
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that the judiciary should have the discretion. But, would the discretion of
the judiciary be judicious enough? So, what | wish to say here is, you be
specific as to whether it is 120 days or 180 days; don't keep it vague” That
is my point.

Ancther very important point which | wanted to say is that | was also
under the impression that cases could be entertained only on a question
of law. But when we look at clause 15, where it talks about admitting an
appeal, etc., it further says, “...shall formulate the question of law far
hearing the appeal; may aiso determine any relevant issue in connection
with the question so formulated.” So, apart from the question of law, it can
also formuiate other relevant issues. When they say, "question of law",
what are the needs for other relevant issues? Why should there be flexibility
in that? The law should be very specific and strict. When you say, 'question
of law', you stop at that. When you say, "other relevant issues', you bring
in the question of facts as well. At one place, you are trying to be strict.
But in the next line, you water it down. Also, in clause 15 (4), they say,
"One cannot be allowed to prefer an appeal unless he deposits at least 25
per cent of tax or duty payabie." But in the very next proviso, they have
watered it down saying that this can be dispensed with subject to certain
conditions. So, you are saying one thing but you dilute it in the very next
line. You might say that this is applicable only in the case of extraneous
circumstances resulting mis-application of Law.

Sir, these are the things | wanted to say. At the end, | will sum up my
points. The aivears are there, the delay is there, for which you have thought
of creating machinery. Your object is very-good. You have tried to give a
curative solution. You want to cure the problem. But you have not taken
into account the preventive side of this. Can you think of some legislation
which takes care of the preventive as well as the cyrative side as well?

With these wards, | conclude, Sir.

SHRI C. RAMACHANDRAIAH (Andhra Pradesh): Sir, | support this
Bill. In fact, this should have been passed a long time back because in
view of the large pendency of cases pertaining to taxation-- and not only
pendency, this has got an adverse impact on the economy — huge amounts
of taxes have been locked up in litigation. It is good for the Government; it
is good for the tax payer. | wholeheartedly welcome this Bill. it will reduce
the litigation that is being adjudicated by the courts. In this connection, |
would like to make some suggestions.
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| fully support the argument pertaining to appeals that has been extended
by Dr. Malaisamy. One of the preconditions for preferring an appeal is that
a person has to pay 25 per cent of the tax arrears. It is good. Sir, this is
the apex body which is being created for appeals. Below i, there are two
or three levels of appeal, hamely, the Commissioner of Appeals, the
Appeliiate Tribunal, etc.; now, we have the National Tax Tribunal. So, at
every stage of appeal, the person who prefers an appeal has {o pay some
percentage of tax arrears. Uitimately, when we wants to prefer an appeat
before the National Tax Tribunal, | feel the entire amount would have already
been paid. This is one aspect. The second aspect is that more discretion
leads to more corruption in the country. In one proviso, you talk about the
precondition of payment of 25 per cent at the time of the preferment of the
appeal. In the second proviso, you say, in a fit case, it can be dispensed
with. So, this type of interpretation, and discretion, always leads to
corruption, especially in revenue matters. That is why, | say, you completely
dispense with this pre-condition. Let them prefer an appeai because already,
two levels weuld have been completed, the Commissioner of Appeals and
the Appellate Tribunal; after that only, he would have come to the Natiohal
Tax Tribunal. So, he has to pay the amount in these two places. | think
this should be considered by the hon. Minister. Then, the scope of the
jurisdiction has to be avoided. The proposed Tribunal would be empowered
to hear all tax-related matters. There should have been a provision of appeal
against the order of the Appellate Tribunal. If | am correct, only those
cases can be entertained by the National Tax Tribunal. Otherwise, the
person concerned has to file a writ petition before the High Court under the
Constitution. So, my suggestion is, it should not only be the appeals
against the orders of ITAT; if a person wants to prefer an appeal, he need
not go to the High Court, he can also prefer an appeal before the Nationai
Tax Tribunal, though there is no provision in the ITAT. So, such a possibility
can also be there. What | am saying is that the scope of the National Tax
Tribunal should be widened.

Sir, now this Tribunal is entering into the shoes of the High Court. Till
now, the High Court has been adjudicating on all these matters reiating to
tax appeals. So, my request to the hon. Minister is that he should try to
provide full autonomy to the National Tax Tribunal. -

The procedure of appointment of the members of the NTT and their
tarms of office, their salaries, everything sould be ensured in such a way
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that they totally enjoy their independence. Only then there will be some
fairess in discharge of their duties.

Sir, as per the provisions of the Bill, the Selection Committee will consist
of alegal person, i.e., the Chief Justice of India and a judge of the Supreme
Court nominated by the Chief Justice, the Seeretary in the Ministry of Law
and Justice, Department of Legal Affairs, and the Secretary in the Ministry
of Finance, Department of Revenue. There are two Secretaries from the
Govemment and oné member is from the judicial field. Sir, Revenue Secretary
is representing the Revenue Department. Revenue Secretary shall be a
party either as an appeliant or a respondent. Revenue Secretary, always,
should be either an appellant or a respondent. So, his interest is there.
When such is the case, my suggestion is, let the Revenue Secretary be
not there in the Selection Committee in order to have a fair view of the
appointment. Because appointment or reappointment, whatever it is, it
will be in the hands of this Committee. So, naturally, a person who has got
avested interests likely to be biased in making appointments. Though the
vested interests may be in the interest of the revenue, in the interest of the
Government. But, what | am trying to say is, it should be in the interest of
fairness. So, my suggestion is, let this Secretary from the Ministry of

'Finance, Department of Revenue be not there. An alternative person, a
man with high eminence in the taxation field... (Interruptions).

SHRI JAIRAM RAMESH (Andhra Pradesh): it can be the Finance
Secretary. ,

SHRIC. RAMCHANDRAIAH: Yes, the Finance Secretary can’be there.

But, ultimately, the Finance Secretary is also from the same Pepartment.
So, what | am trying to say is, the selection may not be that independent
as long as | have got an interest in it.

Sir, the tenure of the NTT members has been restricted to five years.
There is some mixed _qp,inion in this regard when | spoke to some
professional bodies alst. But, my feeling is, job security continuity and
security can go a lpng way in ensuring independence. So, my suggestion
is, once a person'is appointed as a member of the NTT, let him continue
because he will be more enriched with this experience, and hewillbeina
better position to discharge his duties in a fair manner than for every five
years you wifl be changing the members. | think, it is not advisable. So,
my suggestion is, once a member is appointed, let him continue till his
superannuation.
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Sir, my second suggestion is this. There is a provision in the Bill as to
who will be eligible to be a member of the NTT. The clause says that a
person shall be eligible for appointment as a member, if he is, or, has
been, or, he is eligible to be a judge of a High Court; ar, he is or has been
a member of the Income-tax Appellate Tribunal for, at least, seven years.
Sir, what | am trying to say is, even in the legal field also, as the hon.
Minister is aware, there are some eminent advocates, who have got
treraendous practice, who do not want to come to the post of a judge. Sir,
there are eminent Chartered Accountants who do not want to have other
posts. So, why can't we make a provision in the Billthat eminent Chartered
Accountants can also be made a member of the NTT?Aiter all, they have
been practicing in taxation.

SHRI JAIRAM RAMESH: Members of Parliament also. (Interruptions)

SHRI C. RAMACHANDRAIAH: Of course, | can gssure that | am not
interested, though | am a Chartered Accountant. | can.depend more on my
agricultural income. (Interruptions) Sir, my suggestion is, on appellate
side, advocates are practising; on the original side, it is the Chartered
Accountants who are practising taxation. So, they are more experienced.
So, why cannot we utilise the services of those people in the dispensation
of cases in taxation matters? My request is, let there be a provision for
eminent Chartered Accountants also to occupy this post in the interest of
fairess. ’

it is a very good Bill and my last suggestion is, it should have come eariier.
But the Minister has to ensure that it is being provided full autonomy and
independence. Only the purpose for which it has been created will be served.

| hope, the Minister will take note of my suggestions. Thank you.
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THE VICE-CHAIRMAN (PROF. P.J. KUJRIAN): Okay, thank you
Mr. Shukiaji. ! didn't say that you have only four minutes. If you wanted
you could have spoken for a few minutes more.

SHRI RAJEEV SHUKLA | have complatad.

THE VICE-CHAIRMAN (PROF. P.J. KURIAN): Okay, thank you. Now,
Shrimati N.P. Durga.

SHRIMATI N.P. DURGA (Andnra Pradesip): Sk, | thank you for having
given me an opportunity to speak on this piece of legislation which not
only helps many tax-payers but als¢ reducs the burden on fhe High Courts.
This is the consequence of the recommendation of the Lew Commission
in its 115th Report for setting up of Central Tax Couits having All-India
jurisdiction. Even the Chowksi Committee also recommended for setting
up of a Central Tax Court with All-India jurisdiction to appeat with the fitigation
te the exclusion of the High Couris. This is the step in the right direction.
Once this Tribunal is set up with 15 Benches o deal with direct taxes
disputes and 10 Benches to deal with indirect taxes disputes, all matters
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pending in appeals under the direct and indirect tax {aws before the High
Courts will stand transferred to the National Tax Tribunal. The aim of the
Bill is to adjudicate disputes, with reference to levy, assessment,
collections, and enforcement of direct taxes and the determination of the
rates of duties of customs and central excise on goods as well as the
valuation of goods for the assessment of such duties and also levy of the
tax on service. While many of the objects of the proposed body mark a
welcome departure from present practice, some of the provisions that
may cause hardship to the appellants need fine-tuning. The earlier
Government, actually, introduced this Bill, but due to the dissolution of the
13th Lok Sabha, this could not become an Act. Sir, as of today, roughly,
30,000 cases are pending in the various High ®urts. And this has resulted
in blockage of huge revenue in ktigations adversely affecting the economy.
The maximum of this 10,000 in Mumbai and an equal number of cases are
pending in Delhi. So, I suggest for immediate setting up of Benches in
Mumbai and Delhi first. Sir, | have a few clarifications to seek from the
hon. Minister and of few suggestions to make for his consideration. My
first point is refating to Clause 6 of the Bill which deals with appointment of
Members. Under Clause 6(2) (a) and (b) deals with the appointment of
Members of the NIT. The Bill is, primarily, concerns with direct and indirect
tax related issues. But surprisingly you have barred the professional tax
people i.e., Chartered Accountants from becoming the Members of the
NTT. Earlier, when the Ordinances were issued on 16th October, 2003, it
was clearly mentioned that there would be a technical Member to assist
in technical matters and that technical Member is drawn from the various
strata such as CBDT, ITSC or a practising CAwith 20 years standing. You
have deleted this in the present Bill. 1 would like to know from the
hon. Minister the reasons behind sidelining Chartered Accountants from
becoming Member of the Tribunal.

The second point that | would like to mention is this. Clause 13(2) says
that the Government will authorise one or more legal practitioners, or, any
of its officers to present its case before the National Tax Tribunal. Sir, |
would like to submit that Chartered Accountant are the people who are
professionaly qualified to deal with taxation issues. And, on the one hand,
you are allowing the Chartered Accountants to present the case of the
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assesses before the NTT, and, on the other, when it comes to present the
case before the NTT on behalf of the Government, you are not allowing the
CAs to present the case on bahalf of the Government. i fail to understand
the rationale behind this. In fact, they should be given preference than the
legal practitioners, as has been mentioned in this Bill, because they are
professionally more competent.

My next point relates to clause 15(2). | agree that appeal should be
filed within 120 days from the date on which the order appealed againstis
received by the assesses or aggrieved persons. This period is the same
that has beer: prescribed under section 260A of the Income Tax Act, 1961.
But, it is a general practice that High courts admit appeal even beyond
one or two years, if a suitable cause is shown for the delay, and, the High
Court condones the delay. But, here, you are limiting the appeal to oniy
180 days i.e., 120 days is normal course and 60 days if the appellant has
a sufficient cause. This is not fair. | would only say that this limit of 60
days should be dispensed with and the assesses be given an oppourtunity
that if he shows a sufficient cause for delay that may be condoned as has
been the practice under the Income Tax Act.

My next point relates to clause 24 of the Bill, which deals with appeals.
| agree that article 232B (3)(d) exclude the jurisdiction of all courts,
excluding the Supreme Court under article 136. But, the point is, so far, no
Tribunal, constituted under article 232A or 232B of the Constitution, can
ever oust the jurisdiction of the High Court under the Article 226/227. This
means that the Writ Jurisdiction of the High Court will continue. But, in the
Bill, you have barred the High Courts from appeal and said that the appeals
should like only with the Supreme Ccurt. | would like to know the reasons
from this departure.

Finally, Sir, | request the hon. Minister to reduce the mandatory depositing
of, at least, 25 per cent of the duty, or, tax payable, because 25 per cent,
to my mind, is at a higher side. | suggest that this may be considered by
the hon. Minister to reduce it to 10 per cent, which will help the appellant.
Otherwise, his money would be blocked, since it takes years to finalise a
case:

With these observations, | support the Bill with a hope that hon. Minister
will seriously look into the points raised by me.
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SHRI SHANTARAM LAXMAN NAIK (Goa): Mr. Vice-Chairman, Sir, |
stand here to support the Bill. But it is a very difficult job. A difficult job in
the sense that the Bill originally originated from that side. And, from other
side, |1 do not think, any good proposals had come during their regime.
And, this is one such thing. Somehow our Minister has tried to do something
so that it'can roughly be presentable. Therefore, we are here to support
the Bill. | am saying so because you will see, Sir, that every speaker who
has spoken on this Bili has pointed out that this particular Bill will not lead
to that particular objective. Now, what are the objectives? Roughly speaking,
these are reduction of burden on High Court and Supreme Court, speedy
disposal of tax matters, smafler assesses may be able to have access to
this tribunal, etc.

Now, the question is, each and every speaker has pointed out whether
we can rule out the jurisdiction of the High Court under article 226. If you
cannot, then the whole objective of the Bill fails. Let the Government make
a daring. Although there are pronouncements that you cannot take away
the jurisdiction of the High Courts in the matter, et the Government put up
a clause to that effect. Let there be a stay again by the courts. If this clause
is for speedy disposal of justice, then, the High Courts will have to agree.

They themselves are saying, time and again, that there must be speedy
disposal of justice, convenient justice etc. etc. then, why will any higher
court come in the way? Therefore, | appeal to the Government, let a clause
be putinto this, at some future date, restricting the jurisdiction of the High
Court under 226 so that at lower level you can get speedy justice.

Then, again, Sir, the question, is, ultimately, if you do not do it, when
are we going to restore the supremacy of Parliament? As it is , 50 per cent
of our jurisdiction has been taken away by various interpretations. We
have not done enything on that court although it is our inherent hight. As it
is, Sir, with due apologies to you, Mr. Gill Saheb, of course, you have only
foliowed your predecessor, 25 per cent of the jurisdiction has been taken
away by the Election Commission under article 324 under supervisory
jurisdiction. Time and again, orders have been passed for the last five
years, starting right from Seshan, and it has been followed by Mr.Gill
Saheb also meticulously. Twenty-five per cent jurisdiction has been taken
away by it. What is remaining is 25 per cent only. First of all, in spite of
passing of various Bills, itis high time matwe restore the supremacy of Parfiament
over the Legisiature. And, therefore, at some stage or the other we should
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decide about it. And [ will also request vou, Sir,let the five years period be
z testing period for this Bill. After five years, if the necessary results and
objectives are not achieved, | think, ultimately, the Bill should be scrapped.

Then, the question arises why we are extravagant. Huge expenditures
are involved. Sir, you have tried your best to fill the vacancies in the various
High Courts. There is much more required, yet, you will not be able to do
$0 because of financial constraints and other things. You have not been
able to establish a Bench of Supreme Court in the South although there is
a great demand. This is the nead of the poor peopia. Why should we first
give priority to satisfy higher echelons of the society; the corporate bodies,
wealthy people, and have tribunals, appellate tribunals and national tribunals
for themn? Let us concentrate on establishing more high courts, more judges,
even in lower judiciary so that the common man gets speedy justice.
These people in the higher echelons, higher society people can, certainly,
wait.

Ancther aspect in this particuiar Bill is, dismissal ex parte. These are
normal, standard clauses. Bui, if real justice is to be done, when a person
files a petition or appeal or whatever it is, the points, arguments are all
contained in that petition. But just becauge the party does not remain
present, why should the petifion be dismissed? Let it be decided on merits.
However, all things are stated therein. Therefore, this concept of dismissal
ex parte is an old concept. Today's pleadings if you see, all arguments are
given in petition. In reply ziso evervthing is there. Then, on law points,
especially, at the national tribunais what are the legal points? So, the
presence or absence of respondeni of pelitioner should not matter.
Therefore,this dismissal and those clausas, according io me, are redundant,

Then, another aspect  would lika to submit herg 15 this. Now, after this
Biil becomes alaw, ali those matters which stand in high court, will stand
transferred to the National Tribunal, Mow, there is an option for the MNational
Tribunal to start de novo or te start fiom the siage it was in the High Court.
This option has been given. Why should thers ba an option? If the option is
given, everybody will start de novo mostly, and again, 8o many years it will
take. Let it be compulsory that it shouid be started from the stage of the
High Court so that those matters which, in any case, are in thousands will
be disposed of fast. Otherwise, all matters, basically, will be started dé
novo.
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Then, in the clause 27, which relates te power to remove difficulties, it
is mentioned 'make such provisions, not inconsistent with the provisions
of this Act...' | am not abie to foliow this. In the past legislation, to remove
difficuities, some sort of directions were issued -just to remove a difficutty.
To make a fresh provision for the purpose of removing a difficulty is like
conceiving a new legislation. And, where are you going to include this
provision? Is there some circular issued by some Secretary? Well, | have
not followed this. If it is a provision, then, it should be in the Act, because
provision means a provision in anAct. In the clause it is mentioned, 'make
such provisions, not inconsistent with the provisions of this Act." For
removing difficulties, another provision is to be made. itis not stated where
itis. Therefore, Sir, this is a bad part of iegistation, which should be given
a rethinking.

Then, ancther aspect | would like to mention is with respect to Benches.
As the Hon. Minister has rightly pointed out, and | welcome that, initially,
15 benches of National Tribuna! will be constituted. At this stage, | myself
take gn opportunity to request for a Bench in Goa. This is because if it is
going to be in Kerala, Karnataka will fight, and i it is going to be in -
Karnataka, Kerala will fight. So, it would be better to have it in Goa. Nebody
will mind to come to Goa. Therefore, if in the Scuthernmost part, we are
going to have one tribunal, then, it shouid be in Goa. Thatis my request,
Sir.

Now, | come to the last aspect. Ultimaitely, this is one step, let us
presume for 3 moment, towards speedy disposal of the cases. But the
question is, for speedy disposal of cases, one more aspect which is required
is codification of the pronouncement of judgements. In tax matters also,
there are various judgements which are lying in libraries, and in journals.
Propositions in a judgement are of only 3-4 lines whereas judgements run
into 200-300 pages. Why not consolidata these judgements into proper
amendments in a respective statute, so that disposal of cases will be
faster. Today, much of the time is taken by the judicial officers inr reading
judgements consisting of thousands of pages, whereas if it is concised in
two, three lines, a proposition, then, justice wili be speedier. With these
words, | weicome and support the Bill

SHRI HANSRAJ BHARDWAL: Mr. Vice-Chairman, Sir, at the outset, |
thank all the hon. Memupers who have supported this smail Bill. | thank
Shri Surendra Lath, Shri Sudarsans Natchiappan, Shri Prasanta
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Chatterjee, Dr. Malaisamy, Shri Ramchandraiahji, Shri Mangani Lal Mandal,
Shri Rajeev Shukla, Shrimati N.P. Durga and Mr. Naik. Sir, | will briefly
touch on why this Bill has found unanimous support from the other House
and this House because it is a very, very limited provision of law which was
moved during the NDA's time and we are following it up. This Bill, primarily,
deals with a small matter like the question of law arising out of the decisions
of two Tribunals, namely, the Income-Tax Appellate Tribunal and the
Customs, Excise and Service Tax Appellate Tribunal. Sir, these two
Tribunals are very well established Tribunals and they are functioning.
Earlier, any question of law arising out of it, was decided by the High
Courts. And, for a considerable length of time, there was no difficulty in
constituting Tax Benches in High Courts.

| know, for a long time, that the High Courts are not able to provide a Tax
Bench, Special Tax Bench, primarily, for two reasons,t hat not very many
tax lawyers are coming as Judges of thax High Court. The source of
recruitment of Judges, primarily, is the Civil Bar. Similarly, there is a
dearth of the judges coming from the Criminal Bar or from the Tax Bar. So,
the reason is that the High Courts are not able to provide tax Benches in
each High Court, and the result is that the tax matters are not getting
priority there. So, the earlier Government decided and, rightly so, that we
should constitute a National Tax Tribunal to decide the question of huge
arrears, because the Income Tax Appellate Tribunal and the Custom Excise
Service Appeliate Tribunal decide both, the quesiton of fact as well as law.
So, if any question of law arises thereafter, it was decided by the High
Court, and, unfortunately, it was found that they are not getting decided by
the High Court. So, they are constituting another Appellate Tribunal, the
Naitonal Tax Tribunal which will decide the limited question of huge arrears.
So, therefore, there should be no controversy that people have wider
jurisdiction or something like that. The tax hierarchies are well known to
everybody, and thereafter, the appeal shall lie to the Supreme Court.
Therefore, this is the reason why a National Tax Tribunali is being set up.

Then, who are getting appointed? An apprehension has been expressed
by the hon. Members that it may become a rehabilitation programme for
refired Judges. Certainly not, Sir. You will find that with regard to the
qualifications of people who are going to be the Chairman and Members, .
we have provided that a Judge of the Supreme Court, sitting or retired, will
be the Chairman. So, this is a very high profile job. The Chairman willbe a
Judge of the Supreme Court. And, for Memebrs —I may explain — the
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qualificaiton entitles, 'the Members from the Income Tax Appellate Tribunal
and other Tribunals, who have seven years experience.' He should notbe
merely a simple member of the income Tax Appellate Tribunal. And,
everybody knows what is the source of recruitment to the Income Tax
Appeliate Tribunal. You can draw from Chartered Accountants who are
technical Member, and from Bar and Judges, the judicial members. They
both constitute the Income Tax Appellate Tribunal. Therefore, the technical
members are already there in the Income Tax Tribunal. Naturally, a Chartered
Accountantwho is already a member of the Income Tax Appellate Tribunal,
namely, he is a technical member, and if he has seven years experience,
he will also be competent to be appointed. But we are not straightway
providing a new Chartered Accountant. However, a Chartered Accountant
will be provided. So, Chartered Accountant has an entry. Similarly, lawyers
have an entry. When one is competent enough to become a High Court
Judge,— a ten years’ experience as a High Court lawyer -- he can be
appointed. So, it is provided in the qualification. So, entry to the Bar is
also not restricted. Entry to the Chartered Accountant is also not restricted.
But, simply, since it is going to be a Tax Appeallate Tribunal, we are
saying that 'he should have seven years expétience as a Member of the
Income Tax Appellate Tribunal, or, a persons who is competent and
qualified to be judge of the High Court will be a Member.' Now, there is no
ambiguity whatsoever. The Chartered Accountants are welcome through
the Incoem Tax Appellate Tribunal route. Similarly, lawyers are also
welcome. But now the question is, how do we appoint them? The normal
procedure, which is being followed for all Tribunals is, we request the CJI.
If he is himself free, he can sit in the selection process. Even for the High
Court Judges, we go to the CJI for consultation. Similarly, here also either
the CJI himself will preside, or he may nominate a sitting Judge. So, he
will preside over the selection proceedings. Now, the Secretaries to the
Government are the Heads.of the departments. They are there to assist
the Judge as Members, and as far as qualificaiton is concerned, it is not
that we are selecting every ‘Tom, Dick and Harry' to be Member. The
procedure is that only the qualified people are short-listed. The names of
- only those persons who have seven years' expetience as a Member of the
Income Tax Tribunal are forwarded. Then, thefe are other Members. So,
once they are there, their qualifications are prescribed by law. Only those
people will apply.
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Thereafter, out of them, those who are the best are selected. it is the
judge, who presides and these two are Members -- the Law Secretaryis a
highly qualified member in law; similarly, any person from the Revenue
Department, who knows how to test the competence of a technical member
or a parson - are there to assist. And once they make the recommendation,
it is the Government that appoints. It is the Appointments Committee of
the Govemment, which will ultimately appoint people. So, there is no scope
to say that stray people could get appointed in the system. All tribunals
get appointed only like this. So, | say that full care has been taken with
regard to the process of selection also.

Now, Sir, questions were raised about autonomy. Earlier, the Excise
and Customs Tribunal was under the Ministry of Finance. So, we are
taking it out. This Tribunal will be placed exclusively under the administrative
control of the Law Ministry. The Law Ministry is not a Reveriue Ministry. All
High Courts and, the Supreme Court are administratively administered by
the Law Ministry. So, this body would be fully autonomous and there
would be no interference except from the Chairman, who will head the
Tribunal, who would be administratively responsible for it. So, there will be
full autonomy; there should be no grievance on the autonomy aspect also.

Now, with regard to the jurisdiction, initially, there will be 15 Benches
for Direct Taxes and 10 for Indirect Taxes. | am informed that about 31,000
is the pendency in both there Tribunals. So, we are providing 25 Benches
inall. The Chairman will decide where they wouid be located according to
the quantum of work in each place. Of course, places where there are lots
of cases, would get the priority. Wherever the number of cases is more,
we will have to locate a tribunal. If there is no case at a place, how canwe
locate a tribunal there? The discretion to locate the Benches, vests, in all
cases, with the Chairman. But we have ensured that if there is a place
where a Circuit Bench has to function, it can go there and function for
fifteen days. That provision has aiso been given. So, this is the overall
scheme.

Now, questions have been raised about the writ jurisdiction. | may inform
hon. Members that writ jurisdiction is a Constitutional Remedy. No law
can take it away, directly or indirectly. It is provided in the Constitution —
Article 226 and Article 32. Article 226 is an extraordinary remedy provided
by the Constitution. So, no simple law of the Parliament can take it away.
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They are the inherent power of the Court of Records. Therefore, we cannot
touch it. Also, they are not exercised for appeal matters. Wherever there
is a special law already, the extraordinary remedy of writ is not available.
You have to certify that there is no equally efficacious remedy available in
law. Only then the writ is entertained. Article 226 is not available when
there is an Appellate Tribunal available to hear that matter. Thatis a well-
established law and we should accept that. Article 32 is to enforce
Fundamental Rights and nobody can go into Article 32.

So, these are the points that were made. Aso, a question was put
about the age of retirement. Sixty-two years is the age for the Judges and
Chief Justices of the High Courts to retire. So, if a Chief Justice of the High
Court is available as the Chairman of the Tribunal, or is selected, then he
will have five years' tenure, because five years are available to him from 62
to 68 years. Similarly, if the age of a member, who is already serving in the
Income Tax Appellate Tribunal, is also 62 years, he will also have five
years. If he is selected at 60 years, he can retire at 65 years. If amember
is selected at 55 years of age, then he can be reappointed for another
term. So, these provisions are kept in view so that a member who can
continue for another term can be reappointed. So, the age has been aimed
only with regard to this, that if a judge of the Supreme Court has been
provided there, he should have a cushion of three year's service after retiring
at the age of 65 years. The Supreme Court Judges and Chief Justices
retire at 65 years of age.

This is a well-considered provision of law and there is no scope for
amending it. | have explained it that the provision of reappointment is there
for those people who get appointed at younger age so that they can
continue. Retired people are not there. Whether it is Income Tax Tribunal
or CEGAT, they are all sitting peopie. They will be interviewed and they will
be elevated. So, itis an opening for these officers who are being elevated
to these highest tribunals. So, Sir, | am grateful to the House for extending
full support to this unanimously. There are always possibilities of
improvement. When this institution is established, if there is a room to
improve it, we will do so. No law is perfect. You can always learn from
experience and improve upon it. But basically it is a good law. We should
give'it our support. Sir, | commend that this should be passed. -
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THE VICE-CHAIRMAN (PROF. P.J. KURIAN): Now, the question is:

That the Bill to provide for the adjudication by the National Tax Tribunal
of disputes with respect to levy, assessment, collection and enforcement
of direct taxes and also to provide for the adjudication by that Tribunal of
disputes with respect to the determination of the rates of duties of customs
and central excise on goods and the valuation of goods for the purposes of
assessment of such duties as well as in matters relating to levy of tax on
service, in pursuance of article 323B of the Constitution and for matters
connected therewith or incidental thereto, as passed by Lok Sabha, be
taken into consideration. )

The motion was adopted.

THE VICE-CHAIRMAN (PROF. P.J. KURIAN): Now, we shall take up
clause-by-clause consideration of the Bill.

Clauses 2 to 30 were added fo the Bill
The Schedule was added to the Bill.
Clause 1, the Enacting Formula and the Titie were added to the Bill.
SHRI HANSRAJ BHARDWAJ: Sir, | beg to move:
That the Bill be passed.
The question was put and the motion was adopted.

SPECIAL MENTIONS
Demand for revival of ailing Sugar Mills in the Country

SHRI VIJAY J. DARDA (Maharashtra): Sir, it is a welcome step to
reduce interest on term loan to ailling sugar mills from 15 per cent to 10
per cent; and NABARD is also providing liquidity support of Rs. 500
crore for their restructuring. Whether this package will achieve its
envisioned objectives, will depend upon Government's solving the problem
in a holistic manner. Low production due to capacity under-utilization, in
power supply, comparatively less sucrose content of the sugarcanes,
strife in industrial relations, lobbying by vested interests, mounting arrears
of payments to farmers, etc. are major contributory factors and vulnerable



