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SHRI NARESH AGRAWAL: In this session. Mr. Deputy Chairman, we will do
like this. T8 “RRT Tl 21 18 @1 7% Ol oI ¥, 590 I8 919€ 78] g1 a12y foh
@ B D 91 d D MY, TH HIT H A AT AT HIT H AT gDt T8 oA
wienT @ fob gl Fore # 2, 9% wfor Sl el 3

oft Sg|uTafd : e Sfl, amy A 91d 9y, 3y 96 W15y, what has been said by

the Minister is, after consultation, if there is no agreement and if the House wants a

Select Committee, he is amenable to that, he is agreeable to that. It is after that

statement, [ asked him to come back 1n this Session itself.

oft A9 IATA: 31‘3[‘4—“[, o Wige dldb T8l &, ‘in this session only. T8 RN B
e & g1 a1fsul

oft oAy : ww ErESTY?
ft H. dan BIUER T, TS Wie T dIR Bl Al %\-', Okay, agreed. It is not for the

Chair. The Government is keen to have consultation at the earliest and come back to the

House in this Session itself.

MR. DEPUTY CHAIRMAN: So, the Bill is deferred for a couple of days. The

Government 1s to come back after consultation during this Session itself.

SHRI JESUDASU SEELAM: For referring it to Select Committee. You also tell
that.

MR. DEPUTY CHAIRMAN: I told you that the Minister has not even moved the
Bill. Tt is only after moving the Bill, vou can think about the Select Committee.

Now, we will take up discussion on the working of the Ministry of Law and Justice.
Dr. EM. Sudarsana Natchiappan to initiate the discussion on the working of the Ministry

of Law and Justice.

DISCUSSION ON WORKING OF MINISTRY OF LAW AND JUSTICE

DR. EM. SUDARSANA NATCHIAPPAN (Tamil Nadu): Thank you Mr. Deputy
Chairman, Sir, I rise to initiate the discussion on the working of the Ministry of Law and
Justice. It is a very important Ministry. We are celebrating 125th Birth Anniversary of
Dr. Ambedkar who is the architect of the Indian Constitution.

Sir, at this juncture, I would like to draw the attention of the Government to three



Discussion on working of [29 April, 2015]  AMinistry of Law and Justice 409

departments of the Ministry of Law and Justice. They are: Legislative Department, the
Department of Law and the Department of Justice. But, at the same time, we are not only
ruled by the domestic rule of law but we are also ruled by the international laws. Many
conventions and multi-lateral treaties are now binding the citizen of India. Knowingly or
unknowingly, the citizens are controlled by the international laws. Take the case of multi-
lateral treaties. They are already submitted to the Secretary-General of the United Nations
and they cover a lot of subjects including human rights, refugees, narcotic drugs and
psychopathic substances, traffic in persons, absence of publication, health, international
trade and development, transport and communications, navigation, economic statistics,
education and cultural matters, declaration of death of missing persons, status of women,
freedom of information, penal matters, commodities, maintenance obligations, law of sea,
commercial arbitration, law of treaties, outer space, telecommunications, disarmament,
environment, fiscal matters, etc. In such a way, more than a hundred other conventions
are binding the citizens of India. But there is no follow-up of implementation of the
international treaties where we are participating. In certain cases we are signing treaties,
1n certain cases we are ratifying the treaties, in certain cases we are bringing the domestic
laws. But many of the treaties are not followed by the domestic law. The Ministries/
Departments involved in this are widening by the day. We can take the examples of the
Ministry of Overseas Indian Affairs, Ministry of Water Resources, River Development
and Ganga Rejuvenation, Ministry of Information and Broadcasting, Department of
Atomic Energy, Ministry of Home Affairs, Department of Space, Ministry of Tourism,
Ministry of Road Transport and Highways, Ministry of Shipping, Ministry of Defence,
Ministry of Finance, Ministry of Civil Aviation, Ministry of Environment & Forests and
Clhimate Change, Ministry of Commerce and Industry, Ministry of Social Justice and
Empowerment, Ministry of Science & Technology, Ministry of Earth Sciences, Ministry
of Health and Family Welfare, Ministry of Culture and so many other Ministries. We
have got more than 108 Ministries. Every Ministry 1s bound by the international treaties.
But, at the same time, we don’t have a separate Department for International Law 1n our
Government set up. Every nodal Ministry is having its own advisors. For example, when
the Ministry of Finance goes for bilateral relationship of investment, it is getting some
advice. They fix certain ad hoc period for the Ministry’s advisors. Similarly, the Ministry
of Environment & Forests and Climate Change 1s having its own system of seeking the
help of the Treaties Division of the Ministry of External Affairs for the international
obligations and other things when they want to go for negotiations. On many issues, the
nodal Ministry is only giving some feedback to the Treaties Division of the Ministry of

External Affairs. They are going and negotiating with different countries. 1 have some
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personal experience of representing in many cases on behalf of India. Counsels are there
and professional groups are coming up around the world. Take, for example, the World
Trade Organisation. If the U.S. 1s representing, it will have 150 counsels, professional
groups, who are totally involved in negotiations and they know how to go about it. China
too ishaving a similar system. Even a small country like the Netherlands is having so many
counsels. But we are depending on our own Additional Secretaries and Joint Secretaries
who are getting the feedback at the time of negotiations in the Treaties Division. This 1s
how we are running the Government. At the same time, we want to be a super power and
we want to be a hub of international mvestment. If the international law is not enforced,
the International Law Department is not there in India and the Law Ministry is not having
any accountability on that part to see whether the domestic law is properly followed
by the nodal Ministry or not, but, at the same time, we are bound by the international
obligations. If we violate on any count, then we are answerable to the international
bodies. How many bodies are there! Take the United Nations itself, and it is having many
bodies to make treaties and laws. And we are party to it. More than 120 conventions have
been held on different subjects. We are having different Umited Nations bodies. Take,
for example, the Counter Terrorism Committee Executive Directorate, Department of
Economic and Social Affairs, Food and Agricultural Organisation, International Labour
Organisation, Office of Disarmament Affairs, Office of Coordination of Humanitarian
Affairs, Office of the Special Adviser on Gender Issues, Office of Special Representative
of Secretary-General for Children and Armed Conflict, United Nations Commission on
International Trade Law, United National Conference on Trade and Development, United
Nations Democracy Fund, United Nations Environment Programme, United Nations
Educational, Scientific and Cultural Orgamsation, United Nations Human Settlement
Programme, United Nations Inter-regional Crime and Justice Research Institute, United
Nations Intermnational Research and Traiming Institute for Advancement of Women,
United Nations Population Fund, Regional Commissions, the World Health Organisation,
the World Intellectual Property Organisation, World Meteorological Organisation, World
Tourism Organisation, Comprehensive Nuclear Test Ban Treaty Organisation, Preparatory
Commissions, International Atomic Energy Agency, Organisation [or Prohibition of
Chemical Weapons, International Civil Aviation, International Fund for Agricultural
Development, International Maritime Organisation, International Telecommunications
and International Seabed Authority.

[THE VICE-CHAIRMAN, (SHRI V.P. SINGH BADNORE) in the Chair|

Otherthan that, there are non-UN organisations like WTO, World Group, International
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Finance Corporation, Universal Postal Union, World Intellectual Property Organisation,
the Hague Conference on the Private International Law, Permanent Court of Arbitration,
International Institute of Unification of Law, Commonwealth Secretariat, Intemational
Institute for Democracy and Electoral Assistance, Antarctic Treaty System, etc. In such
a way, we are going on having many representations, but without any concurrence of the
Parliament. The Parliament is not at all informed of any of the covenants or any of the
treaties. Nobody 1s accountable. They take the provisions of the Constitution of India
whereby international treaties are binding upon the country. This authority is given to
the Executive, no doubt. But, at that time, we thought that this is sufficient. But now
we need the accountability part. Our country is giving a lot of democratic process to
every system. Now, we need the International Law Department to be created. I can even
say to the extent that the rule of law 1s not the domestic law alone. The rule of law of
international law 1s now prevailing upon the citizens of India. Therefore, now the Law
Ministry should get next to the Prime Minister’s position. Even now we are following the
colonial system of Home Ministry becoming second to the Prime Minister. Nowhere is it
relevant now. We have to take into consideration that all the Departments are now covered
under the international obligations and treaties. India is governed by international treaties.
Therefore, we have to oblige by bringing a proper accountability part from the Cabinet.
The Cabinet is answerable for everything. They cannot say that the nodal Ministry has
said hike that, the External Affairs Ministry has said like that. Therefore, this 1s the way
they have done it. But when they are coming up with a follow up measure of the domestic
law on the basis of the international treaty, then only this Parliament knows that this 1s the
lacuna, this 1s the weakness, this is the way India has moved away {rom the internaticnal

obligations.

Therefore, Sir, this is high time to see that the Ministry of Law is upgraded. It should
have its own Intemational Department, covering all the nodal Ministries by consultation.
They should do it in a professional way. It should not be by way of hierarchy or by way
of having a person who entered in the Legal Services and then he is having promotion to
that extent after 25 yvears, having the institutional memory. Now, the institutional memory
1s overlooked by the international memory of the present status. What is happening today
in international forums 1s that sitting in Geneva and mn some other country, they are
making some obligations. But our representation is very, very weak in the international
conventions and also in the treaty-making bodies. Therefore, I feel, Sir, this is high time
to make International Law as a separate department in the Ministry of Law. Similarly, till
now, the Ministry of Justice was with the Mimistry of Home Affairs. The Parliamentary

Standing Committee on Law and Justice had recommended, as early as 2004-05, that it
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should be separated from the Ministry of Home Ministry. They were keeping it with the
Ministry of Home Affairs to get the information of the background and other things of
the Judges to be appointed. The Secretary would not get appointment with the Home
Minister at all. He or she even could not even tell the Home Minister that so many
vacancies, say 350, were there in the High Courts and they had to be filled up. Those days
are gone. The UPA-I had separated it from the Ministry of Home and attached it with
the Ministry of Law. Therefore, the things are now moving. The Secretary is reporting
to the Minister of Law. Therefore, it has speedily been coming up. We are making laws
and having constitutional support {or making the laws, not only on a particular subject,
but on many issues of Judiciary. Article 124 of the Constitution of India deals with the
appointment of Judges. So, starting with the appointment of Judges to constitution of
the Supreme Court and increasing the number of judges, everything is within the powers
of the Parliament. Dr. Ambedkar and the Constitution makers very subtly made such
provisions that Parliament 1s supreme, even though the Executive and the Judiciary are
at par with the parliament. How? Let me tell you. Take Article 124. It deals with
the establishment of the Supreme Court. Whether it is appointment of Supreme Court
Tudges or it is the removal of the Supreme Court JTudges, everything is within the powers
of Parliament. Similarly, if we take Article 141, the law declared by the Supreme Court
18 binding on all the courts. Article 142 deals with the enforcement of decrees or the
judgement. The execution of the judgement of a court is by way of legislation made in
the Parliament. If vou see Article 146, the power to appoint only the staff is given to the
Supreme Court of India. The power to appoint Judges was not given to the Supreme
Court of India. But, what is happening now? This Government has brought a law within
its first 60 days, the honeymoon days, to establish the National Judicial Appointment
Commission. We appreciated it. We congratulated the Government. If vou delay it,
then, the court may give vou some 1ssues on the scams and other things. And, then, you
will be bogged down. Since you are having a majority after 20 years, this Government
wants to set aside the things that happened from the 1993 judgement of the Supreme
Court. The pre-1993 situation should be restored and that is why you brought forward the
Act to appoint the National Judicial Appointment Commission. But what 1s happening
now? The Attorney General of India has requested the Supreme Court to widen the
Bench by having a 11-member Bench to decide on the validity of the National Judicial
Appointment Commission. Can we give the powers to Judiciary to appoint themselves?
Can the Judges appoint themselves or their brothers and sisters or their grandsons as
Judges? Is the same power given to the Parliament? The Parliament is elected by the

people. We have got a fixed period of five years or six years, depending upon the House.
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3:00 .

If we want to come back, we can come only if the people re-elect us. The Parliament has
got aright only to appoint its own stafl within the secretariat. No Ministry can appoint its
Secretary or IAS officers. They have to go through the UPSC process. That is what the
Constitution says. {Time-bell rings) Therefore, the Executive is also having restrictions.
It can appoint its officers only through the UPSC. Therefore, it is high time that the
Government deal with this matter very carefully. Not acting according to the statutory

obligations... {Interruptions)...

oft T AT (TR WSI): SUHHIEAET i, HIT MU R ¥ [ 7%y g1
FHice S 81 3ol Walee =TTl 3R Pl A Bl 87 AR &b a1 U cprld B [fd
GT BT TS ©| T Hl =1 81 1 © fo @ yferamic &1 ura) 2 a1 187

Suaureag (3f 1R, fig gg+R): amymT w9 argEn, 99 2y e e

sft =91 srETe: SN, AT S Pl erg fafie A BRU, 9 AR B 3! 9
e Syl e an ergH farfite &3, af @8 Sl 5o gWide 399 B, I8 S g
().

ot Felter = s (TR uSn): W), U8 U OUT $RE, 59 WX $ls uid fie ¥
a1 1 B g T? viE e 91 @S glby 96 g wahdT 2 .. (FEEH)...

=t 91 A : 39 Ui e, TR e S St emiie! 2, 78 T2t s el

Soaureae (¢ft i A, R 9591): ey § a1 721 wvdr g ergd ol 99 g1 B, 98
R T H T ... (...

s} TR AT T, WS T BRI ... (FIEF)....

Syaieae (sft A, Rig 9517y erw ey & TTE, a1 g ReT e iR weRigT
el T S RAGT a1 A% 8127 # 21 21 ....(FFET).... 317 397 e W fora T aregi ave 9
qict Hepd 8, I 4T Pidge Dl YD B b 8T 87

oft TR SEATA: AW JIRHT HI5d, SHRT Sl 8199 ¥, 399 99 HIFRR ysdihed
&, o gl @1d &, 518 @1d &, fefgae @id &, wad &1 2rr wa arger o ¢ v

Sugaeaer (off ot R ag=i: # of enuat g Tl ey gud 2igy gt
PIRIGT P, W U 1 3 T P, SR AIGl] TR B P G | DI 3MYP] b I8T 57
..(HET)...

81} T SRIETeT: W, 397 WX 31T 7T Tl .. (SHAELT)....
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DR E. M. SUDARSANA NATCHIAPPAN : T will complete within five minutes.
...{Interruptions)...

Sowreae (sft A, fiE ge=iy: 71w gong =, 75 e 2 B 39wt Aaad
218 & foh § aMUe] 2ITITE Y 32T § [ ATIehT 159 81 IRIT 81 7+ TiepT AT 121 €11 can’t just

be a spectator here. ...{Interruptions)...

DR. E. M. SUDARSANA NATCHIAPPAN: Sir, already two minutes have been

taken away from my time. ... (Interruptions)...

Sawwreae (s A1, 91 g 98+1R): 721 91 qomes oI 1 &1 €1 g5 o Sa
TT3H 3MUET Bl TE I af TSN ... (FFIM)... Let us not have an argument here

please.

SHRI SITARAM YECHURY (West Bengal): It 1s in jest. | mean, you will also
enjoy it. You have not only, like Mr. Naresh Agrawal said, lawyers of the Supreme Court
or lawvers of the High Court but a large number of non-practising lawyers are also here.

...{Interruptions)...

THE VICE-CHAIRMAN (SHRI V.P. SINGH BADNORE): I will give them also
all the respect. ﬁ?“[ﬁﬁ, 3 qEﬁhﬁﬁq}T Jeee B gl fiFe surg gl

SHRI SITARAM YECHURY: Good.

DR. E. M. SUDARSANANATCHIAPPAN: Sir, what [ want to stress finally on this

ssue of ... (Interruptions)...

THE VICE-CHAIRMAN (SHRI V.P. SINGH BADNORE): Let us not waste time,

please.

off yftieR g enfsen: aige dads wigql

Sumrae (off fidt Rrg ag+R): envar A9v amgEn, # auwt ega gl
...(TAIF)....

11 yfex Rig: o), oR R Sft = et o w81 WFRR vearhed §1 7 A8 @E <E
% [ gl web 2 [ g4 asi o & fory vsdib¥l o 2y 2|

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Let us not have a
debate on this, please. Letus not have a debate on this. ...(Interruptions)...

SHRI BHUPINDER SINGIH: No, ne. All are advocates.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Let us not have a
debate. ...(Interruptions)... § ¥1eil 2119 2A1TTE EIT{?%T%E,
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DR E. M SUDARSANA NATCHIAPPAN: Sir, I will complete it within five
minutes. Actually, on the judicial aspect, we are now empowered by the people’s verdict.
From 1991 onwards, we were having a coalition Government system. Now, we are having
a full mandate. Therefore, the Government should not shy away from taking a stand
according to the Constitution. Within the powers of the Constitution, the Parliament 1s
supreme and it has got its own in-built system of giving the power to the Parliament to
decide on the appointment of Judges, taking action on the Judges and reconstituting the
Judges, reconstituting the courts, establishing the courts and making the procedure for
their day-to-days affairs also whether it is regarding making the court fee system or how
to conduct the cases. Everything is given in the Constitution. The powers have been
given to the Parliament. ...{Time-bell rings)... Sir, you gave me five minutes. I will finish

it within that time.

Thirdly, many of the Judges, when they are retiring, are making certain observations.
But while they are sitting as Judges also, they are making certain observations. I don’t
want to quote the name of the Judge. But a sitting Judge has said, ‘Government’s filing
more cases is a sigh of governance deficit.” Why are there so many cases pending? More
than 2.18 crores of cases are pending throughout India. There are many reasons. But we
can take two reasons alone. One is, many of the cases, 70 per cent of the cases, are related
to the Government. Whether it is the State Government or the Central Government, it
1s a party to the litigation. There should be a system by which the Law Ministry should
work out a system by having a networking through all the counsels who are appearing
for the Government of India to find out what 1s the stage of the case, why the case 1s
delayed, whether proper affidavit has been filed, whether evidence is given before the
court, what is the fate of the case, etc. If the judgement is proper, according to the law,
then why would you want an appeal against it? Six lakh crore rupees are locked up in the
Tax Tribunal alone. Our tax money is locked up there because of appeals made by the
Government. Why do we have to do that? ... (Time-bell rings)... Sir, you have allowed me
five minutes. Kindly look at the clock.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Fifteen minutes were
allotted to you. There are four-five speakers. 1 have already given five minutes extra to

you.

DR. E. M. SUDARSANA NATCHIAPPAN: Sir, kindly give me one more minute.
...{Interruptions).... Sir, [ would like to finish mv speech. ... {(Interruptions)...
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off T AT : WR, Al 09T B, d1 9R ol Aday st dieic o) Sd ol
. (FEEH)....

Suaurae (sft ftft. Rig s8Ry arwic o & Adaq 2, . (FEUH)... 2daT
a1 7= g el e 21 L (FaE™)...

o} TR AT ¢ TR, TH AN W 21 TR BT UER Fdl 2 3w 'l wRr 3 aw
et 21

9, RR il AR R @R ¥e 8 o uw e & 4 an g1 fee 2 g, o B ik
HIAT T B, ...(9EH)....

Sumureas (sft fi. . R seaRy Al vl @1 ara 1€l &1 Lol H ey aft @
ORI RO R T R

sft 1 3HET « B,
Sqaureas (i A4, e g8+1R): 59w =0 furgs ganan
sft 91 3raTe - of el fewmg s gu e

Suwreaesht .9, Rz se=iR): =, 1 oft aifest & e 9 <€ av 9o & fon
A S| .. (FATIH)...

sft TR IATA I THA AT TG AHAT 81 .. (FIIM)... T8 Ds T I ADR T2
Bl v =gl @ fop S, | e ue fewge g1y, a1 e A 8 el e | aan ard
B T gg W ABAT 2 .. (AIETH)....

Suaureas (oft fft. fig sy 2y crga | £ al add, ar al e fags o
AT SFUfEsT Ter ) .. (aET). ..

sft T AT <2, TR Ao 5 v B weala o difom L EE)...
Sawreae (s A4t R sg+1v): =1, ar & difom)
8t TRIT ST 3T IR ATSYI .. 3T I AT ... (AIET)....

Sowreae (s A f. R gg+i): e e Ao § =0 feums o= 2
(AR, e o, 2y R | @aa).. wHe o) |46 @l @l qrd 121 81 e
RIS Bl @1 W waed A8l 81 ey fafon) | @Egm)...

1 TR AT e e A L. (). ..

Sgwureas (i 9.9 R se9R): we o wwa & o | €1 aci, anud we
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& T Tl . (@Eg).. A 1T |ig e § b ey RREe | gel T, af 9T anuh
fosme 9 [egd 721 gl ... (@ag™)...

off rfer=TeT I @A (GO - AW S, (=G R S,y e & forg ey
EHEICE (NI CC G ) W

Suaurae (3 iR, RiE 98+1): 591 Aqee & e T 3mads 79 7 S, SISy
AR, TT DA ...(FIIF)... AT MTHT B B FAT S0 T§ T8 7., (TFEH)....
I < f3ed | Feldl .. (). .

sft wrefter vt (s wdn: W=, ey 9l 9gw ey o e ¥ gl fme Y S drarg
2l enfl al g ergH ot gar g Bl .. (g

Sgaurae (sft bt R ge=i): o wlter S, erft g7 widt & ar wfiee @ik
i & forg 79 g . (HdET)... They have four speakers. 30X A AR, i 57w AR
Tt @1 TISA 37 3mhd THY B B T T, 1 39T Tl ... (FaEH)... AE.] 3T
[ERIEIY - (HIET) ... | will consult on this and tell you. Please sit down. ... (<I9ETH)...

HUATATY TaRTIoY

AAEES B AATTT § T W=l 9w dedh o dAeE d uew w@:
(T &R a1 Aehdl) : SURTATERIET S, T e & forg 7= arel 7 o

H gar =redn g & &1 v wiew Mt w ==t & foa diF b9¢ o1 s sracs

&, oiferT 39 WA TR Fgd U AN, Ig RIS e a1sd © ofR agd Aequl o
X1 918 ¥, 91 {31 T 8, 90 1 fawe e & 9yl

DR. E. M. SUDARSANA NATCHIAPPAN: Sir, regarding the backlog of cases,
pending cases accruing every day, we would like to look at the issue in a different way.
The system of governance is on the basis of decision-making. If a Desk, whether it
is the Joint Secretary or anvbody else who is in a position to take decisions, takes the
responsibility and takes a proper decision, there would be no need for going to the court.
If they take decisions according to the rule of law, the cases would not go to the courts.
But the tendency of the bureaucracy and also the politicians now is, “why should we
bother ourselves; let us go to the court. Let them go and seek remedy in the court. Let
the courts decide.” Even in major cases, the accountability part is missing. [ would
request the Law Ministry to enforce it properly. Every Ministry, every Desk that has the
power to take decisions, is accountable. If they are not doing that, and 1f a case goes to
the court, because they have not been able to take a decision, then action must be taken
against that particular Government servant who is responsible for that. If this happens,

the two crore cases pending in the courts would just vanish. Now, we feel that it 1s the
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courts alone that can take decisions and pass judgements, even on welfare activities.
They are even giving directions to the Parliament. They say, “you must enact the law
within a particular period’. Just now the Minister for Urban Development said that the
Supreme Court has directed it. How can they direct the Parliament to enact a law? Let
us do our job and let them do their job when a dispute comes up before them. It is our
business to make the law. Sir, we have to see to it that every person is responsible for
taking action. If I am talking now, I am responsible for taking a decision on whether
to put a point or not. Similarly, every person has to take the decision, not the Judges
alone. Now, we are multiplying into many tribunals. But none of the tribunals has its
vacancies filled up by the Government. Every tribunal is lying vacant. In every tribunal,
posts of judicial members and other members are vacant. This is the reason of backlog
cases. Bvery day you are producing new regulatory authorities and new tribunals. Your
Green Tribunal passed the law if anyone is caught burning waste material in the open,
he has to pay a fine of ¥ 5,000. Where is the executive? What is the executive doing?
Whether the executive is enforcing environmental laws or not, or, whether the Mayor or
the Municipality is working properly or not? It is high time to think about it. We should
not blame the system alone. It is the system of governance that makes the proper disposal
of the matters, redresses the grievances and gives response to the people. That 1s the
response of the governance. With this observation, I thank you very much for giving me
this opportunity.

oft rfeTer W wan: R, 2l W Ao |ied @ v o b e aga
a1 B ST © 3R agd 3 e few ved €1 A w1t S, 7 7 91 e o & fog
PO AN & o1y st gan €, 71 fhet 3R o forg e AR o fory wrsT gan g, offts ot
e 2, IU®! 3R 89 Sld &0 § Il o, a1 Uw fafedic o1 aga ast Reiw e et
2, 3T 7 MU o Folw o & o7 TST 5an &

|, W e 99 § 9ol ) Sl 2 [ H4 wis @Id ar gl o1 | dlaey €] &),
<ifeh= oiet &9 Ufdew @1, o7 ST-911 lacunae, SiT-Sil difficulties 4 209 2 HT & fory Swdl
&, H I AUk W12 $AR AT aTedl gl oI Ared e off 5 orf) el o erR 8w
AT SHRT P responsible 21 a0, 1 $ls W wikew @i fran =@y, I8t a1
fireepx araTerdi 3 FreiT, i Section 80 CPC & WY ¥ T 950 I HICFIH T B,
IRPR B TS 2l f T ReR I B Redlw a8, 1 SUB1 &1 721 @1 Tifesy g7
Tedl 21 1984 # oiq A Hfaew 9 @Y, 91 A HIeY {81 ded o 6 2l 9 g 91d ugd
2R Section 80 @1 TIEH dell STIdT 21, 1 Wb el wird) o), difep 1ot e gl T2 w2
I ol § 1984 @) 91d ¢ TE1 &, dfdh 2ot ifew § g, al ag Aifew & @) iadt § aar
ST 8, ultimately litigation % SHHT 3T TSl 81 %, § YR 11 918 g foh ang
A 2 & B seRfdeg SNl v gl b 3 fneft 7 Section 80 @1 ifey oo & 2w
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Sl Wil Refln e wifey, a8 &) fWar aliw Sud e fafediem g gan 8, i arfr
ferfedter & «1g Sud Rellv adar 2, df sgar fdn wd 3, 98 99 ImaR ol

&1 TS, T R ISR B fafed e § SiFn wen 91 § & & 61l HF Hahdl §
for Tiew v e &1 50 WRiT 9 SmeT fafe o wor g smom|

IR A1 ¥ Uep TSI ¥ I8 BT ARl g TN 38R & IR U 4 © - disl,
THH 800 BUY o Y AT b (oI SIIST §aT, S & X1 SITST §3TT 31K dd-dvd 17
6 B Uh a¥ H A id AT, GER A g GET ATl FTH THA H ATy W oam afiv
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verdict ferear €, a8 98 balanced 2 3N Sl 3 aneHl 9 walig 21 8 Sgal bie e vyl

g, “It is a matter of common knowledge that as and when vehicles are seized and kept
in various police stations, not only do they occupy substantial space in the police
stations but upon being kept in open, are also prone to fast natural decay on account of
weather conditions. Even a good maintained vehicle loses its road worthiness 1 it 1s
kept stationary in the police station for more than fifteen days. Apart from the above, it
is also a matter of common knowledge that several valuable and costly parts of the said
vehicles are either stolen or are cannibalized so that the vehicle becomes unworthy of
being driven on road.” 2 BT 91 Tl

“To avoid all this, apart from the aforesaid directions issued hereby above, we
direct that all the State Governments/Union Territories/Director GGeneral of Police shall
ensure macro implementation of the statutory provisions and further direct that the
activities of each and every police station, especially with regard to disposal of the
seized vehicle be taken care of by the Inspector General of Police of the division /

Commissioner of Police concerned of the cities / Superintendent of Police concermed of

the district concerned.” Ueb dgd EEIIG) il g ferdl -

“ In case any non-implementation is reported either by the petitioner or by any of
the aggrieved party, then, needless to say, we would be constrained to take serious view

of the matter against an erring officer, who have to be dealt with iron hands.”

3T O RIS DU Bl A9 Gferd TCUH1 1 TSt 81 7 <19 & AT T Thall g, [
W%@ﬁﬂmﬁmﬂﬁqﬂﬂgﬁﬁmgﬁﬂ,mﬁﬂﬂaucﬁon ﬁv_ﬂTGﬁQ,
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THE VICE-CHAIRMAN (SHRI V.P. SINGH BADNORE): Now, Shri Sukhendu

Sekhar Roy. You have seven minutes. You can go up to ten minutes, please.

SHRI SUKHENDU SEKHAR ROY (West Bengal): Sir, when we are discussing on
the working of the Ministry of Law and Justice, first of all, T would like to highlight about
the three Departments which are functioning under the Ministry of Law and Justice. All
of us know that these are (1) Department of Legal Affairs; (1) Legislative Department;
and (111) Department of Justice. So far as the Department of Legal Affairs is concerned,
they are handling the functioning of thirteen major areas. I don’t want to go into the
details because of paucity of time, and you may start ringing the bell then. Similarly,
the Legislative Department acts mainly as the service provider because they are engaged
in the preparation of notes for Cabinet, drafting of Government bills, etc., etc. And, the
Department of Justice also deals with 13 major subjects, and I need not elaborate on it, as
I said, because of paucity of time. But, Sir, the focus which is, particularly, being given
today by different hon. Members, is on the justice rendering system, that is, the Justice
Delivery System through High Courts, District Courts, Subordinate Courts, Tribunals,
etc. We are, no doubt, in a state of disarray because things have not improved. We as a
nation took a pledge to ourselves that justice should be within the reach of the common

man, at the doorsteps of the common man and so many measures have been adopted by
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the successive Governments from time to time, even to the extent of setting up of Gram
Nyayalayas under the Panchayat Act, so that the rural people for each and every litigation,
may be petty htigation, have to come to the district headquarters or the sub-divisional

headquarters. It need not be.
(MR. DEPUTY CHAIRMAN in the Chair)

So, in this way the successive Governments have tried to emphasise on the principle
that T have stated, justice at the doorsteps of the common man, but when we go and
scrutinize the functioning of judiciary as a whole, no doubt Tyagiji has nightly pointed
out, that because of the default or deficiency on the part of the Executive and, to some
extent, the Legislature, I must admit that the people of this country are, sometimes,
subjected to even judicial excess. [fT use this term *judicial excess’, I think, it will explain
everything. While on the one hand, while discussing the functioning of the Ministry 1
must congratulate the officers and the staff who are attached to the three Departments [
have mentioned because they are doing a commendable job. As a Member of this august
House since 2011, asa Member of the Standing Committee related to the Ministry of Law
and Justice since 2011, T have found that the officers and staff of the three Departments
are doing a commendable job under severe constraints, but the other side 1s so dark -- the
Justice rendering system, the justice delivery system -- that it 1s going day-by-day out of
the reach of the common man. How is this to be addressed? In spite of several measures
taken by Government at different times, things are not improving. Prof. Ram Gopal
Yadav and other hon. Members have rightly pointed out about some areas. One area is,
nowadays some judicial officers are more interested to dispose of or to entertain the Public
Interest Litigation. Shri Satish Chandra Misra is also here. He knows better than us. In
S. P. Gupta case, probably, the Supreme Court commented and it 1s in the judgment itsel{
that sometimes, this Public Interest Litigation becomes a publicity interest litigation or
a paisa income litigation and there are so many professional nowadays, who are moving
PIL, one after another, for good reasons, valid reasons or no reasons. Some companies,
because of their inter-company rivalry are putting some NGOs or even some members of
legal fraternity to move a PIL and to stall something. Even our developmental projects of

the country are, sometimes, being stalled by some NGOs under the garb of PIL.

MR. DEPUTY CHAIRMAN: T think there is a judgment saying that when a PIL is
moved, the petitioner’s bona fides should be established.

SHRI SUKHENDU SEKHAR ROY: There should be locus standi and the

petitioner should go for a deep research on the subject and then come before the court
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and in most of the cases these principles are not taken care of, [ am sorry to say, in spite
of the judgment. Sir, now it has gone to the extent that even sub-judicial officers are
also very interested because their names are also appearing day-in-and-day-out. At the
top of the newspaper you will find, today this PIL has come up, this verdict has been
given or some observations have been made. It has gone to the extent that whether
Members of Parliament will use red beacons in their car or not. That is also being
determined by the apex court and the judgment is that those who are holding
Constitutional post are only entitled for that. Where the Constitution says that the
Constitutional posts will enjoy such powers or privileges, including the use of red
beacons? Tl it 1 ST TH.UL. SRTI 1 T2 1 FTerRil &7 1 P+l i ol 3R foraft 1
w4l T2 <, 98 g’ 91 2, dfees <11 fifaest o, Swe wHre @ &= mm Bu,

judges, 1rrespective of their position, will enjoy it. Some senior officers and bureaucrats

also enjoy.

Another point 1s, the Supreme Court also decided that if a Member of Legislature
or a Member of Parliament is punished by a district court or even a lower court for three
years, his right to appeal has gone and is not entitled to be a Member of the Legislature
or Parliament. Suppose, a criminal defamation case 1s instituted against me and, as per
the TPC, punishment for this 1s three years. And, if' a lower court gives a pumshment of
three vears against me then I am gone from the political scenario. I am removed from the

political scenario once and for all.

MR. DEPUTY CHAIRMAN: Afterwards, what if the higher court exonerates
you?

SHRI SUKHENDU SEKHAR ROY: No. As soon as the punishment is declared, |
am debarred from contesting election. That has become the judgment of the day. And, we

are silent! The entire Parliament is silent! The entire legislature is silent!

MR. DEPUTY CHAIRMAN: If you are silent, why should vou blame the Supreme
Court for that?

SHRI SUKHENDU SEKHAR ROY: No, no. That is altogether a different question.

Why are we silent? [ am asking it to mysell.

MR. DEPUTY CHAIRMAN: For that vou cannot blame the Supreme Court. You

cannot blame the Supreme Court for yvour silence.

SHRI SUKHENDU SEKHAR ROY: 1 am asking it for mysell. Why are we

silent?
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SHRI VAYALAR RAVI (Kerala): It is the judgment of the Supreme Court. That

1s the issue.

MR. DEPUTY CHAIRMAN: Yes. If the Supreme Court has given a judgment, the

Parliament 1s supreme. Why are you keeping quiet if you are so concerned?

SHRI SUKHENDU SEKHAR ROY: Sir, that is the moot question that I am putting
here on this occasion of discussion on the working of the Ministrv of Law and Justice...
{Interruptions)...

MR. DEPUTY CHAIRMAN: He is a Parliamentarian. That is why I am asking
him... (fnterruptions)...

SHRI SUKHENDU SEKHAR ROY: Sir, some hon. Members, I think, Avinashji,
he 1s not here, has raised a very valid point. There are thousands of innocent people
languishing in different jails even after getting bail order from court. They are not being
released, because they could not produce surety. And, Sir, so many people are at the
mercy of judge. Itisthe discretion of the judge to grant bail or not to grant bail. There 1s
no bail Actin our country. In England there 1s a Bail Act. In our country, after sixty-seven
years of Independence, we do not have any bail Actl We are at the mercy of the judicial
officers. Here, My Lord or His Lordship will decide whether I am entitled to bail or not
looking at the case records hurriedly within minutes and declare whether 1 will get bail
or not, even the anticipatory bail. Why don’t we follow a similar Bail Act prevailing in
England and in many other advanced countries? So, I request the hon. Law Minister to

look into this aspect whether a Bail Act can be introduced by the Government.

Sir, now, 1t has become a fashion, of late, to say that whatever enacted by the British
Parliament 100 years back or 150 years back 1s draconian. It has become a fashion. The
press is writing. We are also fighting, particularly keeping an eye on the Land Bill. They
have had a series of Acts; [ need not mention all. But I will mention only two-three—the
Indian Evidence Act dates back to 1872 and we are still following it; General Causes
Act, 1897; Explosives Act, 1884; Indian Police Act, 1861; Indian Penal Code Act, 1860;
Indian Trust Act, 1882; Indian Contract Act, 1872, although some Amendments have
been given effect to from time to time, still we are following. So, only because the Acts
are old or they are passed during the British Parliament, it need not be said that all are
draconian Acts. Wherever Amendments are required, the Government must look nto it.

The Department concerned must look into it.

Sir, kindly give me two-three more minutes because it is a very serious subject
and at my initiation in the Business Advisory Committee, this subject has come up for

discussion today. [ insisted on this discussion as this is a very serious subject.
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MR. DEPUTY CHAIRMAN: You should have initiated it then.

SHRI SUKHENDU SEKHAR ROY: The largest Opposition Party took the
opportunity and I can’t help it.

THE MINISTER OF COMMUNICATIONS AND INFORMATION
TECHNOLOGY (SHRI RAVI SHANKAR PRASAD): He 1s a very eminent lawyer

also.
MR. DEPUTY CHAIRMAN: He is making very valid points.

SHRI SUKHENDU SEKHAR ROY: Both the Criminal Procedure Code and
the Civil Procedure Code have been amended to some extent. But they require further
Amendments. For years together, the cases are going on, particularly in the civil cases.
The learned lawyers who are practising on the civil side know that during their life-time
the case might not be resolved or might not come to an end. In the Calcutta High Court 1
have found that still there is a civil case of 1930 pending before it!

The main question is the vacancies of judges and the pendency of the cases. Many
hon. Speakers have spoken on it and I will highlight only the bullet points. There were
recommendations {rom various bodies because more than three crore cases are pending
now-a-days in the country. Mostly thev are in the higher courts, not in the district or
subordinate courts. So, the ratio 1s much in the higher courts. Several bodies like the Law
Commission of India, the National Commission, to review the working of Constitution
and the Law Ministry have proposed ways in which the issue of pendency of courts may
be addressed.

Sir, on the timeframe for disposing cases, there 1s no timeframe. I am not asking for
a mandatory provision. There must be some flexibility. But there should be some rationale
also. How long should a case continue? For decades together? When would there be a full

stop? So, there should be a rationale, yet not mandatory for making a timeframe.

Sir, similarly, on the creation of special courts, the Government tried morming courts
and evening courts. Funds were allocated. The funds are lying idle. It is not being utilized
properly by the States. Therefore, this should be taken note of Additional courts need to
be assessed by the High Courts. The High Courts should themselves assess the pendency.
The Supreme Court should itself assess the pendency and should also assess how to

address the problem.

Sir, on the vacancies of judges, you know how many vacancies are there. On this

also there were several recommendations. One recommendation was that recruitment of
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judges should be on the break even point. The recruitment of new judges should focus on
the number of judges required to break even and to dispose of the backlog within three
years. It was a very important recommendation yet to be adopted by the Government.
I request the hon. Minister to look into this. Fix the number of judges based on the
pendency.

On the appointment of retired judges, there should be a cooling period. Ram Gopalji
was saying that there 1s no retirement for the judges. Even after retirement, the very next
day, they get a new appointment in a tribunal. It has become a breeding ground for judges.

There may be hundreds of valid reasons. But there should be some cooling period also.

Sir, on the strength of judges, Mr. Ravi Shankar Prasad, as the Law Minister,
introduced and we passed legislation on the Constitutional Amendment, on the National
Judicial Appointments Commission, which 1s now in knee deep water. What to speak of
the other Bills which lapsed due to the dissolution of the Lok Sabha twice, the Judicial
Accountability Bill and the Judicial Enquiry Act. What about the corruption Tyagiji was

talking about, corruption in Judiciary?

Lastly, Sir, I say that an eminent jurist, who subsequently became the Speaker of
the other House, made a public statement once that nowadays justice 1s a purchasable
commodity. At that time, there was uproar in the country. Being a lawyer, I could not
support this. I asked a few of my clients, “Do yvou support this view?” All of them said,
“Yes.” With these words, Sir, I conclude my speech, and I request the hon. Minister to

look into the suggestions that [ have made. Thank you, Sir.

SHRI PAUL MANOJ PANDIAN (Tamil Nadu): Sir, due to paucity of time, I wish
to bring to the notice of the Government certain issues confronted by the Department of
Law and Justice with regard to the functioning of the Ministry, the allocations that are
made, the issues confronted by the Judiciary, confronted by the advocate community and

the general public.

Sir, as regards the pendency of cases before the various courts, | wish to state certain
statistics. Sir, as for the working strength of the judges, in the Supreme Court, there are
about 28 judges, and there are about three vacancies. Sir, in the High Courts, the working
strength is 640; in the district courts, the working strength is 15,115, Sir, the pending
cases in the Supreme Court 1s about 67,000; the number of pending cases in the High
Courts 1s about 44.06 lakhs; and the number of pending cases in the subordinate courts

is 2.7 crores. Sir, the burden per judge was calculated. In the Supreme Court, it is 2,288
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cases per judge. The burden per judge in the High Courts is 6,983, and the burden per
judge in the district courts is 1,776. Sir, there are so many cases pending. What are the
reasons for the pendency? Why the temple of justice 1s not being accessed by the general
public? And what faith will the general public have in the Judiciary? Sir, all these 1ssues
have been analysed, have been gone into, and several mechanisms have been drawn, but

without yielding any result.

Sir, my suggestion to this and the functioning of the Ministry with regard to the
disposal of the cases is filling up the vacancies of the judges. We know that the matter
1s pending before the Supreme Court, but a mechanism must be drawn. Sir, I also went
through the Report presented by the Standing Committee on Law and Justice. Sir, the
Committee has already recommended to draw a mechanism to identify the vacancies in
advance, and thereafter make appointments so that the process of appointment does not

exceed one month.

Sir, in the same way, there are many obsolete laws; there are many laws which have
to be repealed. Sir, we have to identify those laws which are no longer needed or relevant
and can be immediately repealed. Sir, we have to consider in a wider connotation, in a
wider perspective the suggestions for revision amendments given by expert groups in
various Ministries and Departments with a view to coordinating and harmonizing them.
In the same way, Sir, we have to consider the reference made to it by Ministries and

Departments in respect of legislations.

Sir, T would also like this august House to examine the law with regard to matters
concerning poverty, that has also to be given primacy. We will have to examine the
law which affect the poor and carry out post-audit for socio-economic legislations. Sir,
we also have to take up all such measures as may be necessary to hamess law and the
legal services in the service of the poor. It is the need of the hour. Sir, all these issues
are important. We also have to eliminate the delays, ensure speedy clearance of arrears
and reduction in cost so as to secure quick and economic disposal of the cases without
affecting the cardinal principle that the decision should be fair and just. We have to
examine that. Sir, there must also be simplification of procedure to reduce and eliminate
technicalities and devices of delay so that it operates not as an end in itself but as a means

tor achieving justice.

Sir, at this juncture, I would also like to draw the attention of this august House
to this important issue also. With regard to several issues, a person has to access the

Supreme Court. A person in the South, a litigant in the South, confront with several
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situations, several difficulties to access the temple of justice, which 1s the Supreme Court.
The Members of this hon. august House know that article 130 of the Constitution of India
reads, and I quote, “The Supreme Court shall sit in Delhi or in such other place or places,
as the Chief Justice of India may, with the approval of the President, from time to time
appoint.” Sir, taking this constitutional provision into consideration, I would only urge
the Government to set up a special Bench, a regional Bench for catering to the needs of
the general public of the Southern States in Chennai. That is my request and we request
the Government to study, to take adequate steps to also consult the Supreme Court in this

aspect.

Another issue to which I would like to draw the attention of this House is the issue
pertaining to the use of the regional languages in the High Court. Sir, we know that article
348(2) of the Constitution read with Section 7 of the Official Languages Act, 1963 clearly
envisages the use of the State official language in judgements, decrees and proceedings
of the High Court.” Sir, it has been a long-pending demand of the people of Tamil Nadu
-- and it has also been urged several times by our people’s Chief Minister, Puratchi
Thalaivi Amma -- that Tamil must be used and it must be used in the High Courts, and the
Government must take adequate steps. Hon. Amma had urged the Government several
times about this. Sir, I also raised a Special Mention before this august House and the
reply received by me from the hon. Minister states that they had taken the issue before
the Supreme Court and it was not acceded to. Sir, [ only urge upon the Minister that the
matter may be reconsidered, taken up again with the Supreme Court and all the languages,
all the regional languages, may be permitted to be used in all the High Courts as it is done
in four States. As of now, it is permitted in four States and the same may be permitted in

regard to Tamil also.

Sir, 1 also wish to draw the attention of the House to the appointment of Notaries.
When Ravi Shankarji was the Law Minister, [ raised a Special Mention and [ received a
reply with regard to that. Sir, there was an amendment which restricted the appointment of
Notaries. There is an amendment. However, due to the growing commercial transactions
and also due to increase in population -- the quintessence at this juncture is that -- several
Notaries have to be appointed to cater to the needs of the pubic. Therefore, I urge upon
the Mimister to accede to the request of the Tamil Nadu Government seeking additional

Notaries for the State of Tamil Nadu. ... (Time-bell rings)...

Sir, with regard to the judicial infrastructure, I would only draw the attention of the
hon. Deputy Chairman that in the year 2010-11 and 2011-12, no funds were allocated to
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the State of Tamil Nadu. Thereafter, for improving the judicial infrastructure, ¥ 19.53
crores and ¥ 73.43 crores, for the years 2013 and 2014, were allocated. I would like
to urge upon the Minister to make an allocation of about ¥ 75 crores for improving the

judicial infrastructure in the State of Tamil Nadu.
MR. DEPUTY CHAIRMAN: Now, please conclude.

SHRI PAUL MANOT PANDIAN: Sir, I wish to draw the attention of the House
to the filling up of vacancies in several tribunals which are now headless. For example,
the Cyber Crime Appellate Tribunal is now headless. According to the National Crime
Records Bureau, there are about 2,876 cyber crime cases which are pending with the
Cyber Crime Appellate Authority, under the IT Act, 2012, and about sixty per cent of

these cases have not even been heard.
MR. DEPUTY CHAIRMAN: Yes, Pandianji, please conclude.

SHRI PAUL MANOJ PANDIAN: Therefore, [ urge upon the hon. Minister to fill up

the vacancies in the appellate authorities which are headless now.

Finally, I would like to conclude by saying that there are several achievements
in the State of Tamil Nadw, 1n the judicial department. 1 would just highlight three, Sir.
For improving the quality of legal education, National Law Schools, like the 11 Ts for
Engineering, ATIMS for Medical Sciences, must be established to improve the education
of the law students in all the States. For instance, Law School has been established by
our revered leader, the people’s Chief Minister, Puratchi Thailaivi Amma, at Srirangam.
Therefore, on the lines of the School of Excellence, on the lines of the Law School
established at Srirangam, National Law Schools must be established in every State of this

country.
Thank you very much for giving me this opportunity.

SHRI SATISH CHANDRA MISRA: Thank you, Mr. Deputy Chairman, Sir. A
lot has already been said on this subject. THR f[ﬂl( GERICII ] cmqé F IR 7 iR
functioning of the judiciary & gR H waGIae 91d @8 <8l 9HY g4l wH %\’, forad E_clﬁ
R il @l G @1 o7 8, SafdT § R ool & S+ ardi @f Rile T o6l
T 9 HRER T O v TR IR fipe g, A aedia 3 dax fifad s @,
Fadere ¥ dax fsfigac BIE T@ 3R 85 BIE A dd A FIE TP 40 ATl BT
amtad we @ gy BT g1 guh 918 9% guiieeE iR 9R efid @t
FrfR & v R BISRd B sesidr B da dl gst Hidt M e g udw 4,
S8l 20 FRIS AN XS €, I AHA DI AFHR T 72 3% AR 0t f s, it
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will conclude in a few minutes. 3TTHT U @gf‘[ﬂ%’ A1 € 3% Advocates” Welfare Fund
Act & T80 28 foan € 135 st STt S ©, ifdiT oy Tearhed & I 1w B
27 TR @ it 7 e & oy vsaieew & 9 # e Rgn, dfT Advocates”
Welfare Fund o 9% # 3179 1T S 87 g ] 8RR §@ 8] ol 81 dg B TRBIR B
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Act ded &Y e /Sl diel 941 Eﬁ %, SEsEal G‘ﬁ%ﬂ‘q, so that they are enabled to do

something for the advocates.
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Heed) wifasr o <yl anud w8l agd @R gy durd © fh 2y g9 W) awld
1 giforT B ot ST TR €, Sufay &9 @E 18 € ol S W 9 B die B
o FoTT <RI T8 81 319 39 f0 U FHeier T8 ST SifonT {3 a7 amy IR adid
qIT TTEN 8, 1 3yt el Us s ¥ 7 4t 80 f <t e o €, o fasft
e 2t fepefY oft eref b €1, w1 erw i Tl v weand ¥, ot [t gradt arg & ¥, 9 fery
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oy RaeiTh &7 T ¥l 2R B9 21Teh! BT ol U el & b var 2l 81 gwar 2
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eddl od § ffh 89 8 Q7 U qFT BT WoH B T8 21 AT Ih] Al thae adr
STy fo @19 3 BT 3T W B TE T I MY U a1 PEAdl od ©, i |
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MR. DEPUTY CHAIRMAN: Okay. Misraji, please.

il wdler = e S8 a9 ®El o1 & B9 ¥ 9 B e W 6 Arees
BIECH & AR Bl 8T8 BIS B ooy H§ Rusicer el g9 91d &1 S wifis faar
oMl ETery S 91 T 2 H e IRIQ aT Dupy g1 H 7Y} 91 A B T,
CEICI

MR. DEPUTY CHAIRMAN: Thank you very much. Now, Shri Bhupinder
Singh.

SHRI BHUPINDER SINGH: Sir, ... (Interruptions)...

MR. DEPUTY CHAIRMAN: The House is very rich with a number of advocates.

This kind of discourse 1s very interesting.

SHRI SATISH CHANDRA MISRA: Sir, [ will only take ten seconds. In the court
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also, when we speak, judges sometimes say: ‘Please, enough. Sit down! Enough of
nonsense.” Then we have to tell them we are paid for speaking nonsense and you are paid

to listen nonsense. So, you have been made to sit at a place ...(Interruptions)...

MR. DEPUTY CHAIRMAN: It is there. But I was listening ‘no nonsense’. 1 was

listening only sense, more or less.

SHRI SATISH CHANDRA MISRA: You have been made to sit there. So, you

have to listen to all this.

SHRI RAVI SHANKAR PRASAD: Mr. Deputy Chairman, Sir, but here, they are
not paid to speak!

MR. DEPUTY CHAIRMAN: Yes, that is the point. Therefore, it 1s not nonsense.
It is only sense. Now, Shr1 Bhupinder Singh!

SHRI BHUPINDER SINGH: Mr. Deputy Chairman, Sir, as we have been discussing
that there are many lawyers and advocates in this House, I would like to say that everyone
of us is an advocate and advocating for the cause of the people for whom we are here.
As our friend from that side, Natchiappanji, imtiated the discussion on Law and Justice
and since the time 1s very less, [ join him fully for the suggestions he has made. As you
know, every man today is an international man, whether you may accept it or you may

not accept it.
THE VICE-CHAIRMAN ( SHRI TIRUCHI SIVA) in the Chair

When we are talking of world leader, India will become a world leader. When we
say that India will become a world leader, a Department of International Law and Justice
1s to be established in the Government of India. [ strongly support this cause and it 1s
better late than never. It should be done as early as possible for all international treaties,

which are there to be sclved.

Mr. Vice-Chairman, Sir, as you know, you were in the House when we were having
the Constitutional amendment on the National Judicial Appointments Commission.
At that time, 1 told the Government — and 1 questioned the Government also — let the
dignity of this Parliament, which will make an Act, not be challenged. Let there be no
challenge between the Judiciary and the Legislature. Let there be no ego fight between
the Legislature and the political Executive, the Government, and the Judiciary. Now,
some of our Members say that India is the only country, at this time, where judges appoint
the judges. At the same time, the Supreme Court and the Judiciary say that how the

Government and the political Executive of the day will appoint judges.
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The matter is sub judice. Why are we congratulating ourselves on making such a
Commission after 28 years of debate? At present, 32 million cases are pending in various
courts of the country. How do we dispose of the cases? It is not that this was the concern
of this House just in the last session. The Parliament is concerned about it for many years.
In the last 28 years, we were trying to find the solution to this problem. The strength
of judges in the Supreme Court and the High Courts is 998. Out of that, 358 positions
are vacant today. In the Allahabad High Court alone, out of the sanctioned posts of 160
judges, 78 positions are vacant. That 1s why an amendment to the Constitution was made
by the House to create the National Judicial Appointments Commission which would
make the appointments quicker. Now what has happened? [ am sure nobody can say
what will happen to it. Hon. Minister cannot give an answer to it because there 1s already

a PIL in the Supreme Court and the matter 1s sub judice.

HEvery day we are making certain changes in our laws. Justnow Misraji was referring
to it. We were in the Select Committee on the Repealing and Amending Bill. T gave my
suggestion to it. There are many laws which are obsolete today. There may be 1,200
laws which are obsolete today. Yesterday, we were debating the Payment and Settlement
Systems (Amendment) Bill. T said, “There are two Acts. One is the Companies Act,
1936, Another is the Companies Act, 2013. How come both are there?”

1 would like to mention one thing here. [f the House and the Government feel this
way, how can we deliver justice to the people of this country quickly as enshrined in
the Constitution of India? This is my appeal.  Justice delayed 1s justice denied. The
Thirteenth Finance Commission has allotted ¥ 5,000 crore for this system and ¥ 2,500

crore were sanctioned for morning and evening courts.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Take one or two minutes

more.

SHRI BHUPINDER SINGH: Sir, please allow me a few minutes more. Out of
T 2,500 crore, we have been able to spend ¥ 235 crore for moming and evening courts.
We have been talking about delivery of justice at the door. There i1s no doubt that the State
Governments at their level, whoever may be in power in the previous decades, tried to
deliver justice at the door of the people of this country, but not judicially. That is why we
have Lok Adalats. The Thirteenth Finance Commission has sanctioned ¥ 300 crore for

Lok Adalats. But we could spend only ¥ 65 crore. Hon. Minister, the heavens will not
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fall if we take a decision today. The poor person, who does not approach a higher court
for his right, should be helped.

As far as reservation is concerned, the TAS, the IPS and the IFS... (Interruptions)...

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You have made valuable

points.

SHRIBHUPINDER SINGH: Sir, I know thatl am making valuable points. Members
who got six minutes have spoken for 24 minutes. I am not doing that. When you are in
the Chair, you should understand that we are all equal. We are all equals. Today, we are
discussing justice in this House. We should be just. Sir, I am on the subject. T am giving
you that figure which has not yet been discussed. We are talking about TAS, IPS, IFS and
other Services. There is reservation at every level. What prevents reservation in this?
If the Scheduled Castes, the Scheduled Tribes, OBCs and minorities can become part of
that, why not in this? In my Government in Odisha, under the leadership of our Chief
Minister, hon. Naveen Patnaik, we have an Act. But, again, that has been challenged.
We have an Act where at the lower level of the judiciary, we are giving reservation to the
Scheduled Castes and the Scheduled Tribes. That has been discussed here. We should
find out a way. Now, through you, I request the hon. Minister that it is high time — last
time also, I suggested this — that we should go for an amendment of Article 217(2) where
minimum ten vears’ practice in a High Court 1s provided for. An amendment should be
brought forward. [ have told you that there are very eminent lawyers who are practising
in district courts and lower courts. They deserve to be Judges of High Courts and to go
to the Supreme Court. Why should we prevent them? Why cannot they? There is no
reason. Nobody is able to address it. Nobody 1s able to give any reason as to why they
are prevented and why they will not be allowed. Let the Constitution be amended in that
respect. (Time-bell rings)

THE VICE-CHAIRMAN (SHRI TIRUCHI SI'VA): Thank you.

SHRI BHUPINDER SINGIH: Sir, last two minutes. In this case, Sir, [ would like to
request that they should be allowed. It has been discussed that there should be a book or
a directory of the advocates, the eminent advocates, practising in different courts in the

country.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Please.

SHRI BHUPINDER SINGH: Sir, last two minutes. Thirty-two million cases are
pending. Dr. Natchiappan has rightly raised that point. Out of them, how many cases are
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atthe Government level, because of the Executive in different departments like Education,
Irigation and other Departments and banks? The client has gone to court because of their
fault and that 1s pending. You have heard that teachers and the wife of a Padmashree
Awardee, for the last seven days, are on hunger strike. Such cases are there. People are
running to courts for 40 years. Their cases are not decided. Let there be a new Article. A
new Article should be inserted in the Constitution of India that there should be a limit for

taking a decision in a case.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you.

SHRI BHUPINDER SINGH: Who 1is responsible? Will action be taken against
them or not? (Time-bell rings)

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Please.

SHRI BHUPINDER SINGH: Lastly, hon. Minister, vou must understand that Law
and Justice is not a small Department. Honestly speaking, yvou should be assertive. You
have the right to give legal advice to all the Departments of the Government of India
which are going astray and those which are not able to spend their money. Time saved

1s money saved.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you.

SHRI BHUPINDER SINGH: You adopt it. Let the Law and Justice Department
ensure that in each Department, the projects of the Government of Odisha are cleared and

litigation 1s avoided.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you very much.
SHRI BHUPINDER SINGH: You have that right.

THE VICE-CHAIRMAN (SHRI TIRUCHI STVA): With these words, I expect you
to conclude.

SHRI BHUPINDER SINGH: Sir, with these words, I expect that something would

come out of this debate as to how we will give timely justice.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you. Now, Mr
Balagopal.

SHRI BHUPINDER SINGI: At the lower levels. courts should be established.
Thank you.
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SHRI K.N. BALAGOPAL (Kerala): Sir, this subject is very, very important and
very many discussions helped us open our eves about the existing situation of the legal

system 1n the country. ... (Tnterruptions)...

SHRI BHUPINDER SINGH: Sir, I have one more point. Balagopalji, please.
...(Interruptions)... Last word 1s about the Benches of the High Courts. Our Chief Mimster
has also suggested for a permanent Bench of the High Court and a permanent Bench of
the Supreme Court. We have completed 67 years of Independence. We have been a

Republic for 65 years.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Okay. Your point is taken.

Please.

SHRI BHUPINDER SINGH: We should have Benches of High Courts in different

places in States.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Mr. Balagopal, you please

resume.

SHRI BHUPINDER SINGH: And in five zones, there should be permanent Benches
of the Supreme Court.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Only Mr. Balagopal now.

SHRI K. N. BALAGOPAL: He 1s overlapping my time, Sir. And my speech 1s
being overlapped by his remarks about the Odisha High Court, even though I support
that.

Sir, we all know that the symbol of justice is Lady Justice. She is depicted as
a goddess with three items, a sword symbolizing the coercive power of a tribunal, a
scale representing an objective standard by which competing claims are weighed, and
blindfolded, indicating that justice should be impartial and meted out of objectivity

without fear or favour and regardless of money, wealth, power or identity.

Sir, we all know about this goddess. But, in India, day by day, a large majority of
common people are not getting justice based on these objectives, goals and values from
the judicial system in the country. We collectively discussed it and we did something.
But when we went into the Report of the Ministry, 1t was very clear that the Government
was giving the least importance to the judicial system and the legal system in the country.
Already, ten Members spoke here about the Budget. Year after year, the Budget has

been coming down. In regard to the facilities, we find that there are some externally-
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aided schemes for providing access to justice. For expanding the access to justice, we
are getting the UN aid for purposes of providing basic infrastructure for new courts, for
family courts, ete. If we go through the report, the family courts are there, some other
courts are also there. But there are many vacancies of judges. Even in the Supreme Court,
vacancies are there. I think the High Court of Kerala has the maximum number of Judges
that are in position. So, judges vacancies are there. But it is not only there in the higher
judiciary, but even in the lower judiciary, Sir, vacancies haven’t been filled up. Then,
the salary scheme is different in different States. But this is a fact that the judges are not
being properly paid. That is also a problem in the country. Sir, so far as facilities are
concerned, we should have very good courts. Earlier, Misraji narrated his experience and
spoke about toilets being used as courts. Toilets had been converted into court rooms, due
to lack of accommodation. So, we have toilet courts, although it 1s not a good thing to
say. You have mobile courts, but it is strange we have toilet courts too. But it is a reality,
and this is the situation in the country. We have the modern systems working everywhere.
We have computerisation, modern equipment and everything else. In the judicial system,
there is some funding available. There 1s the e-court system up to the level of district
courts, but they should be there even in the lower courts. Why should we wait for long to
get things done? In this era where everything is done online, the reality is that we are not
providing enough facilities to the lower courts. There should be a system to computerize
the work done in courts and get everything done online. Then, there is a question of
reservation in the case of Judges. That point has already been discussed and I support
that issue. Even in the Supreme Court and in the High Courts, reservation must be there.
Then, about decentralization of courts. There is a proposal about Gram Nyayalayas.
We had passed the Gram Nyayalayas law in the Parliament. But it has not been given
effect to. Actually, like the Panchayati Raj, many of the problems of local people can
be resolved in their own areas. We have to do something about the Gram Nyayalayas.
I hope the present Minister will do something during his present tenure. That will be a
very good thing if it is done properly in the country. Then, we have been talking about
access to justice. Both the aspects are there. One 1s: where are the courts situated? The
other thing is, the cost of litigation. In both these aspects, the Indian judicial system
is not friendly to the common people. About courts, earlier, Shri Pandian spoke about
the Supreme Court. We, from Kerala, have to come to Delhi after travelling for 3,000
kilometres for filing a case. You have this situation even in States. In Kerala State, there
1s & High Court in Cochin, in Ernakulam. When it was a princely state, Travancore had a
High Court. When State Reorganisation was done, the understanding was that one Bench
will be in Trivandrum, that is, in the capital of the State. The High Court Judges were not
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allowing that. ... because High Court Judge is not allowing that, we are not able to start a
Bench at Trivandrum. These kinds of technicalities will not help our system. At Madurai
there is a High Court Bench. In other States, High Court Benches are there. Even in
respect of the biggest State of Uttar Pradesh, they are demanding for some High Court
Benches. But they are not getting. So, Judges should go to the common people. At the
time of British rule, circuit court system was there. What is the meaning of circuit? I also
recently understood that circuit houses 1 many places in the country were for Judges.
Earlier the Executive and Judiciary were the same. They were doing both the jobs. So, for
the Judges who were going to the Taluka headquarters, there were circuit houses. Now,
we are using them as guest houses. At that time circuit houses were used for sitting of the
Judges. So, circuit houses were there during the British rule. Now, we do not have enough
courts. Even in a district they have to travel 100 KMs. So, more courts should be there.
There should be more Benches of High Courts, and also Benches of the Supreme Court.

We have to do something on this issue.

Regarding the enforcement of legal issues, we have enough laws. How many laws
are we passing ina day? It is just like making some bread. The Ministry is consistent. In

a day we are making two or three laws. But how are we implementing?

Regarding the enforcement of labour laws, they are not enforcing any of these laws.
I think, the Law Minister and the Labour Minister have to sit together and take a note of it.
Sir, lawlessness and failing to enforce rule of law is promoting extremism in the country.
If a contract labour or a downtrodden person is not getting even meager wages, they are
not getting any justice from the courts. The Executive and Judiciary are not doing it. T
am afraid, if it continues like this, then, extremism may aggravate. So, the enforcement

system especially for the downtrodden and for labour, should be strengthened.

{Time-bell rings) 1 will make only two or three points. Regarding the Legal Service
Authority and for legal services, the Government has allocated ¥ 134 crores. I do not

know whether they will fulfil their promise.

Regarding pendency of cases, [ will not go into the details. But today the Commercial
Courts, Commercial Division and Commercial Appellate Division of High Courts Bill
was introduced. For commercial thing, you are going to have a separate court. For big
business houses like Vodafone, we have a separate High Court. Fortunately, we are not
having a Supreme Court for Vodafone and big business houses. That is very good. But for
the poor man there 1s no separate court. The main 1ssue 1s crores of cases are pending in

various courts. The Government 1s not doing anything about it.
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Finally, about judicial research and other areas, we are not attracting voung lawyers.
I request the hon. Minmister to formulate a special scheme to attract young lawyers.
The young law graduates who are coming from the colleges are joining multi-national
corporations. They are getting good salaries. Practising is becoming very difficult. Like
JRF in the UGC, there should be a special scheme for law graduates by offering them
attractive scholarships. They should be enrolled as Junior Legal Executives for two years,
and absorbed against regular vacancies. You should create a few thousand vacancies in
order to attract young and bright lawyers. If good Advocates are not coming, our system

will be a failure. With these words, I conclude.

SHRI MAJEED MEMON (Maharashtra): Mr. Vice-Chairman, Sir, the subject,
namely, Law and Justice Ministry, the administration of justice, the issues connected with
the judiciary, 1s so vast that it would require, at least, an hour even to touch every subject
out of it. Since 1 have only a few minutes on hand, T will only be touching the tip of the
iceberg. The hon. Law Minister may please make a note that the goal for the success
in this direction is to have speedy and inexpensive justice to the less fortunate Indian
populace, more particularly a large number of poor litigants in villages and in remote
places. What best can we do with limited resources and means to ensure that justice visits
upon the people who are unfortunately so placed as villagers in remote villages; poor
people, who cannot atford to even travel to the courts? Mr. Vice-Chairman, Sir, when
we talk of inexpensive justice, we will have to ensure that there is a provision under the
Code of providing free legal aid. [ am sorry to say that our experience tells us in various
courts all over the country that the concept of free legal aid 1s a mere paper tiger. Hardly
any worthwhile assistance is being extended to the needy poor who need, in true sense,
legal aid. I think we will have to very seriously examine the mandate of our Constitution
or the Code of Criminal Procedure in directing us that let us provide free legal aid to less
fortunate litigants, who are large in numbers and who succumb to injustice either in the
lowest court or in the first appeal court, but they seldom can reach the Supreme Court for
want of funds and want of means. Sir, a lot of things have already been spoken about
delay and backlog of cases, which I need not repeat. All figures are before us. When we
talk of speedy justice, we look down with a sense of guilt that we are not able to deliver
Justice in time, and as rightly said ‘justice delayed is justice denied’. The latest example,
Mr. Vice-Chairman, Sir, I would place before the House, which is making me hang my
head in shame, is the 1987 incident of Meerut. The trial ended in 2015. You can imagine
for a case of 42 multiple murders it took 28 years for windup in a trial court. What 1s

this? Asmany as 19 accused persons, who were all Provincial Armed Constabulary men,
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had to be acquitted because it was very difficult to get evidence after more than two-
and-a-half decades in establishing a case or reaching the bottom of truth. This is nothing
but failure of justice. This is just one instance. There are a large number of cases 1n our
trial courts where murder trials, rape trials, dacoity tnals are waiting for disposal, for
hearing for over 10 years or 15 years. This is nothing but a mockery of justice. Our
prisons are overflowing with a large number of people who cannot afford bail. How do
we call it equality before law? How can we claim that we are doing justice to everybody
when a poor cannot buy bail because he is not solvent enough? You have to buy bail even
in this 21st Century, when we talk of free legal aid, when we talk of dispensing justice
to everybody and treating everybody alike. Our prisons are overflowing with undertrial
prisoners. The hon. Law Minister will please make a very serious note of this fact that
how many undertrial prisoners are languishing in prisons beyond the period prescribed for
ultimate punishment, even if they were found guilty. It is a matter of shame. I think we
will have to suggest something whereby we can decongest our prisons. | am suggesting
briefly that as far as bail applications are concerned, we need to have a relook at our bail
procedure. As rightly pointed out, bail, restoration of personal liberty to a presumably
innocent person is the mandate of the Constitution, and we must all assure that undertrial
prisoners’ stay in prison waiting for justice should be mmimal. How can we do that?
I am sorry to say that in a large number of courts all over the country bail applications
are not being heard; bail applications are kept pending for months and months. This 1s
something very shameful. [ am, therefore, suggesting that in offences which are not
punishable with death or imprisonment for life and for all lesser offences, there must be
a mandate of law that bail applications must be decided within a short spell of time, say
two weeks or six weeks; something reasonable. And 1f bail applications for such genuine
reasons cannot be heard and disposed of, then, at least, interim bail should be given to the
man who 1s seeking the bail if your Administration is unable to dispose of his petition. 1
am afraid that unless we take effective steps to ensure that our prisons do not have any
more overflow of undertrial prisoners, we cannot be called as a civilized country because,
as rightly stated, the country’s civilization can be best gauged by the elfectiveness with
which its Criminal Justice Svstem functions. And we are a failure as far as our Criminal
Justice System 1s concerned, more particularly, in cases of teeming millions, poor people,
who cannot afford good lawyers, who cannot approach higher courts. So, [ hope, the hon.

Law Minister will examine this aspect and take suitable steps. Thank you.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Shri HK. Dua. Net present.
Shri K.T.S. Tulsi.

SHRI K.T.S. TULSI (Nominated): Sir, I invariably have the distinction of being

almost the last speaker in these debates. ..
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THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): No, there are many more,

some ten to twelve more speakers.

SHRIK.T.S. TULSI: Then, I am fortunate. Sir, I want to say that in this supersonic
age, where India is hoping to reach the Mars, the Judiciary i1s moving at a bullock cart
speed and there 1s no hope for this bullock cart to speed up at all. If you take into account
the fund allocation for infrastructure of the Judiciary, that is, the Ministry of Law and
Justice, it has been reduced from ¥ 936 crores in 2014-15 to ¥ 563 crores in 2015-16, that
18, a reduction of 39 per cent. It only indicates the priority given to the justice system, and
if the justice system enjoys such a low priority with regard to the allocation of funds, there
is nothing which the hon. Law Minister will be able to achieve, and I fully sympathise
with him. If we take the total Plan and Non-Plan Budget of the Ministry of Law and
Tustice, it is now pegged at T 977.83 crores. When the total Union Budget is of the order
of ¥ 17,77,477 crores, the share of Law and Justice comes to 0.054 per cent. [f that is the
importance the nation gives to Law and Justice, then, obviously, it will only get bullock
cart speed. 1 can very confidently say that there is no hope for revival of speeding up
Justice or improving the quality of justice. The anatomy of delay is that the judiciary is,
perhaps, running on one tyre being flat, and it won’t have the money to replace that tyre.
People will have to make do with that. The crime 1s increasing. But the conviction rate 1s
declining. And there is nothing that we can expect. Prisons are packed with undertrials.
The conviction rate is falling as a result of the long delay. If you take into account the
attack on the former Chief Justice of India, — at that time he was the sitting Chief Justice
of India and there was a murderous attack made on him in the vear 1977 — it is only after
40 years that the High Court managed to decide the case. Lalit Narayan Mishra’s murder
took place in 1975 The judgement came on 10th November, 2014, after full 40 years.
Therefore, if that is the speed with which the nation seems to be reconciled, that is what

we will get.

I don’t want to repeat the points which have already been made, but [ want to say
that the rough-and-ready solution that is being offered is to increase the number of judges.
That is hardly a solution because they work on the Parkinson’slaw. The Indian judge,
on an average, concludes 525 matters in a year whereas an American judge 1s able to
dispose of 1,335 cases per year. The reason 1s not that our judges are any inferior. The
reason is that we give no facilities to the courts with which the modern technology can
be made use of There can be simultaneous transcription. They should be able to have
the video recording of the depositions of the witnesses. I don’t know why we want our

courts to function n a manner in which there will be a masimum delay. There is no
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hope for modernisation of police stations by which scientific evidence could be brought
before the courts and conviction rate jacked up. We need mobile forensic vans. Where
are they going to come from? There are no resources which have been allocated in the
Budget even [or the purpose of fast track courts. Fast track courts were the pet project of
the Finance Minister, but it seems to have been abandoned. For modernisation of courts
what was required — according to the Law Commission -- was ¥ 2,765 crores, and what
has been allocated 1s ¥ 227 crores. Sir, it 1s hardly ten per cent. How 1s modemisation,
when the money value 1s going down, going to be achieved? So, [ have absolutely no
hope for any improvement or that there is going to be any improvement. At least those
improvements which do not require monetary inputs are with regard to the extension of
court time. We can have evening courts so that we can get rid of cases which are 20-year
old, 30-year old, 40-year old. There should be annual assessment report for judges which
should be put up on the website. Everyone should know who 1s performing well. There
should be compulsory service for lawyers to be able to help the poor. There should be
abatement of cases which are more than ten vears old. Otherwise, we are only cluttering
our courts with cases which are not going to succeed n awarding sentence to anybody
because in half of them the parties are dead or the witnesses are dead and nothing is going

to come out with these cases. We are putting our good money to bad use. Thank you.
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afera Treror st @Y g o1 el G H I AHT 40 |ie o ey, 2rt s1mYR
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THE VICE-CHATRMAN (SHRI TIRUCHI STVA): Thank you.
sft dera wsa: W), ardt Q1 gwana A TR Bl 2

THE VICE-CHAIRMAN (SHRI TTIRUCHI SIVA): You have taken seven minutes.
There are four Members in the “Others’ category. So, five minutes for each. You have

taken seven minutes. Kindly take one minute more.

oft HO TS WX, 39 S A gHE wA AR Siedr o ard g @ i ge ger
H U I B ARy, e g U @i s AT arfey, dfhT 59 IR-91% 7% Pud § B
S S H gl el g1 wd, 38 Qo H v b g aify i wefl et & forg g
BFT AT 39 I 3 R d e w301 G 9w o St o a3 ¥ forfiaa s
fem 2 for v TR wfar & U 89 989 o & fav R €, dfe Su w e @
T8 el g5 21 TADI YW BIE 7 e 53 2, S99 19K $el € fb orR wreiie
e 1 AT B, HH DT AF 2, 71 96D HUR g4l g eyl L g srEdh...

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You have taken eight minutes.
I can understand. You see, the litigations are more and the judges are less. The Members

are more and the time is less! Kindly conclude.

oft Horg wrea: wr, # w41 a1d Tt sy, A ard 9gd a1 21 2nfewd 370
S 9 fo17 U 95 91 ....(TGHT). ..

THE VICE-CHAIRMAN (SHRI TIRUCHI SI'VA): I can understand, Mr. Sanjay.

oft HoTg I94: 3T sfENie S el dd, 99

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Take only one more minute and
conclude.

oft ToTa T=A: WY, 99 9N H BT HATAT D IR T 82 GE) 91, T Al
agd ardl | 4TS § 1O 95T 818 DI &1 T 99 818 BIS DA S 3R ik IS BT Bl
1| HHS 8IS DId el 81 dg H agd wiell @y Wfea awdr 8, 91 9w i § Wl s
HATATA @ STeal 31 STeal (ol o= =Tl
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THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Shri Rajeev Shukla is not
present. Shri Shantaram Naik.

SHRI SHANTARAM NAIK (Goa): Mr. Vice-Chairman, Sir, as Law Minister,
he must ensure that the Ministry gives justice to the nation. There are certain reasons
when I am saying this. Today, Members of Parliament and the House, as such, require
to be given justice because, day in and day out, our powers are being snatched away
without our realising it. Day in and day out, our powers are being reduced. Today, it is
the Judiciary which exercises the powers of the Legislature. The question is, the role of

the Judiciary. ..

SHRI ANANDA BHASKAR RAPOLU (Telangana): Sir, there is no Cabinet
Minister in the House now. If not the Law Minister, at least some Cabinet Minister should

be there. ..(Interruptions)..

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): The Cabinet Ministers are here.
.(Interruptions).. Shri Dharmendra Pradhan is here. .. (Interruptions)..

#ft qEaR = AHd: |l B gadl S & anuael 9rd YA W 9, 9 AlsT
.. (CTTET)....

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): The Cabinet Minister has come.
. (Interruptions)..

SHRI SHANTARAM NAIK: The duty of the Supreme Court or any Legislature,
which 1s supposed to interpret, 1s to clarify the ambiguities existing in the law and not to
create new legislations. If any word is ambiguous, they can clarify. That becomes a law!
Today, the courts are enacting legislations in the form of interpretation! This is going on
for many years. Therefore, the Law Ministry should constitute a Committee to look into
the judgments based on which laws have been created. I am saying a more serious thing
than this. Today, directions are given to the Government in the matter of Constitutional
interpretation. Forget about this. I remember that I had said in the House a vear ago that
the day would come when courts would give instructions not to admit a Calling Attention,

not to admit a particular Question and not to admit a particular discussion! That day will
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come! And, today, if you see vesterday’s decision of the Bombay High Court in the matter
of Shobhaa De, the Privilege Committee of the Maharashtra Legislative Assembly has
been restrained from proceeding with the privilege proceedings. Can you imagine this?
Whether the notice given by the Maharashtra Legislative Assembly was correct or not 1s
a different issue. But can the High Court give instructions or directions to the Privilege
Committee not to proceed with any privilege proceedings? So, this is only the first step,
I think, and the day will come when we will get instructions not to admit a particular
question, etc. I am not going into the merits or demerits of Shobhaa De’s case. [ am on a

point of procedure.

Secondly, one of the important aspects is this. They are enacting legislation, I said.
Who laid down the principle of basic structure of the Constitution? Did Baba Saheb
ever say that basic structure of the Constitution exist, and these are the parameters of
basic structure? He never said it. Never have you seen in the Constitution anything
called basic structure. The Supreme Court laid down a concept called basic structure,
and today, we cannot touch that aspect. For any public interest, if we want to amend a
particular law, and if the Supreme Court finds that that amendment touches the basic
structure of the Constitution, you cannot do it. Therefore, such hurdles are being created

by interpretation.

Thirdly, Sir, if national interest 1s to be fulfilled, laws of the country are to be
simplified. Because if you simplify the law, the common man will understand it. For
today’s law and legal structure, everybody is to be blamed. Today’s legal structure and
legal procedure, common man does not understand. Therefore, unless you simplify
these laws, it won’t help. The Prime Minister takes pleasure in saying, ‘j—:ﬁ q%ﬁ Bl B,
S # BIg AT W T E 31% 7 980 AR AfTe= @t 6y 21" 1 9 T
fT €7 Some obsolete laws have been taken out of the statute books, and that has to be
done. SUHT SIS W LT 1A, “T take pleasure,” he says, and not in creating

laws, 1s not a correct proposition.

Sir, in the beginning of his term, the Prime Minister said, “My Government will
believe only in single tier, no two tier, no three tier procedure.” Where have you done
it in single tier? Have yvou amended the Rules of Business of the Government of India
wherein vou have reduced the tiers? Have you constituted a Committee for that purpose?
The same rules are going on. But the reality, it may be true. Just like in Gujarat, there was
one-tier system, where one person was deciding. The same thing, they may be following
here, but without any amendment to the Rules of Business of the Government of India.
(Time-bell rings)
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Sir, the Supreme Court has time and again said, “We are interfering in the Executive
because the Executive 1s not doing the work; the Executive is not doing their duty.”
They say that they don’t have power; they don’t say it in very clear terms that they have
powers. They say that since the Executive is not doing the job, they are doing the job.
Can the Prime Minister of India, in the same breath, say — whichever Prime Minister,
[ am not saying a particular Prime Minister — that because the Supreme Court is not
functioning, there are lakhs of cases pending in the Supreme Court, therefore, he will
pass the judgement? Can the Prime Minister of India say so? So, the substance is that the
Executive cannot interfere in the affairs of the Judiciary; the Judiciary cannot interfere in

the affairs of the Executive.

Sir, passing of judgement 1s a different thing. But off-the-cuff remarks that are made
from the Bench by judges are something which is not acceptable. (Time-bell rings) They
said once, “What was the Parliament doing? Was Parliament sleeping?” These were the
types of remarks made by judges. Sir, I will now come to one local issue. Goa does not
have a High Court. There are 28 States and 24 have got High Courts. Other four have
been tagged with someone or the other. Even Delhi has got a High Court. Now the
provision of having a High Court is incorporated in the Constitution. ...{Time-bell rings)..
You cannot tag two States for the purpose of establishing a common High Court. That is
not mentioned anywhere. So, it is the right of every citizen to have an independent High

Court.

Secondly, Sir, we had a High Court in Goa for many years and that Goa High Court
had jurisdiction over other territories like Macau. You can imagine that it has jurisdiction
even over Macau territory ...(Time-bell rings)... Sir, I was supposed to initiate this debate

actually.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): There are two more speakers
from your Party.

SHRI SHANTARAM NAIK: T am the ex-Chairman of the Standing Commitiee

and he is the present Chairman.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Sir, I am aware of it. You can

take two more minutes. Kindly adjust to the time.

SHRI SHANTARAM NAITK: Secondly, Goa deserves an independent High Court.

We have got excellent Judges who have shone from time to time. Even our Judges are
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in Supreme Court of Portugal They are doing good work there. Sir, I come from a small
village. But three High Court Judges were born in my own village. One is working, two
have retired. Out of three, two were Chiefl Justices of High Court, one is of Bombay High
Court and one 1s of Allahabad High Court. Out of three Judges, two were Chiefl Justices.
Then, in the same village, there are two Members of Parliament — one is myself and there
is an other Member. So, just imagine that one village produced three High Court Judges,
including two Chief Justices.

Now, | come to my last point. Yesterday there was some discussion. Article 324 1s
there in the Constitution which is being largely misused by the Election Commission.
As far as the seamen from Kerala and Goa are concerned, they were deprived of their
rights. Lakhs of voters of Kerala and Goa and other places were deprived of their rights.
By whom? It is by the Election Commission saying that they are not residing in their
houses. Seamen were working on board the ship and others were in the Gulf countries.
So, temporarily, when they are out on a job, you are depriving them of their voting rights
and today you want to have proxy voting, e-voting, this voting, that voting. When they
had not given up their rights, when law did not say that they did not have it, the Election
Commission took their right. Sir, I am giving you a figure. As a result of that, when three
lakh voters of Goa are outside, only 27 have been registered as voters. This 1s because of
the Election Commission’s attitude of depriving the genuine voters their right and now
you have done this. Then, subsequently, when Vayalar Raviji was the Minister, he had
to bring an amendment to restore our rights and they put the condition that you have to
legislate in a particular manner. Because of that, ultimately, out of three lakh voters, only

27 are there from Goa and in the other places, similar thing 1s there.

Therefore, | appeal tothe Law Ministerto firstrestore the rights of the Parliamentarians

and the Parliament before giving any justice to others.

SHRI RANGASAYEE RAMAKRISHNA (Karnataka): Sir, today 1 will follow a
very unconventional method of intervention. I would like to make about eight or nine
bullet point recommendations and then I will come to the narration because [ am rather

paranoid of your bell.

Sir, everyone has talked about the large-scale pendency in the courts. So, the courts
have resorted to some method of resolving this thing by claiming that we are disposing.
I will come to the statistics later on. But phoney figures of disposal are being given. So,
the first bullet point 1s, we should aim at settlement-oriented delivery of justice rather

than disposal-oriented delivery. Secondly, there are a lot of procedures and legal mumbo-
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jumbo which we inherited in the colonial era and they still continue. I think these augean
stables should be cleared. There are a lot of pre-hearing formalities, inherited from the
colonial era and, in fact, it takes a hell of a lot of time before the case moves from the
Registry to the Benches. 1 think we should bring a lot of information technology into
these areas in a substantial manner. In a country which boasts of its IT supremacy, we
have still not thought of online filing of cases. I think we should do that. There should
be a meaningful digitalization. We should also do away, at least in appeals, with the

reconstruction of the paper books.

The third pomnt 1s, there are very good experiments in UK and in the State of
Victoria, in Australia, where all the procedures and formalities, pre-hearing formalities,
have been converted into a corporatized structure. This, in the United Kingdom, is called
Her Majesty’s Courts and Tribunal Services. I think we should study this procedure and
introduce a system by which all the back office formalities are taken over by a public

sector organization and the Judges will be left free for hearing the cases.

Then, we should actually try for acheaper and speedier dispute settlementmechanism.
Actually, every department has experienced retired people who can be engaged in settling
all these disputes rather than going to the court. In fact, my complaint is that the state is a
predator, which drives the employees to resort to litigation. Forty per cent of the litigation
cases are cases n which the state 1s a party. In fact, 1 feel that there should be a ban on the
state filing appeals in cases which concemns its employees. Okay, let it be there in the first
case. But where there is a practice of appealing and appealing again by the Government,
this should be stopped.

Then, Sir, we have tried many other things like tribunals, arbitration and other quasi-
judicial bodies, but they also emulate the same old practices and they have more of law and
less of justice. There 1s a huge gap in staffing. That is a fact. [ will come to the statistics
later on. Why don’t we think in terms of something like the Army, where you give Short
Service Commissions? Why don’t you recruit Judges for a short contractual period of
two or three vears? You may do that and dispose of all these cases. In fact, I don’t know
why we have not had a commission like the Union Public Service Commission for doing
all these recruitments of jobs in the judicial service. When we inherited, from the colomal
era, the Indian Civil Service, it had one Executive branch and one Judicial branch. Why

don’t you do some such thing and fill up all these gaps?

Sir, we had very good traditions earlier. We had Nyaya Panchayats in the 60s.
We have abandoned them now. We had Lok Adalats. Small traffic offences and family
disputes can all be taken care of by these Lok Adalats. You can engage young and fresh

Law graduates to deal with these cases and dispose them of.
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Then, I come to arbitration. Arbitration follows the same set of conventions and
procedures, and many arbitration cases last for a longer time than even the courts. I think

we should have mstitutionalized arbitration rather than ad hoc arbitration.

For instance like the Diamond Merchants’ Guild which decides its own cases. Then,
lastly, my heart bleeds when 1 see old people, who should rather spend enjoyable time
with their families or attend to their ailments and go to the hospitals, rather than spending
time in court-corridors. There is no system of fast tracking of these cases which involve
senicr citizens. [ think that there should be a strict rule, not being left to the discretion of
the courts, that there should be automatic fast tracking of cases in which senior citizens are
involved. Now, [ come to the next point. We have a reputation of excellent track record in
common law. We have a fiercely independent judiciary which brooks no interference by
the Executive or the Legislature. Consequently, it is its own master of how to conduct its
business and, in fact, therein lies its Achilles heel. Over the years, it has degenerated into
a structure that cares more for the letter of the law rather than the spinit of the law. The
net impact is that the system fails to render justice. Although we boast of our common
law traditions, here is the latest finding of the World Bank 2015 Survey of Ease of Doing
Business. In this survey, India ranks last three -- out of 189, India ranks 186. Only three
notches above that of Angola, Bangladesh and Timor. What 1s the subject? The subject 1s,
Efficiency in Contract Enforcement. This World Bank Report is based on a very detailed
study which has been made of our courts here. The study says that in Hyderabad you
need 770 days to enforce a contract after 46 procedural steps costing 17.8 per cent of
the disputed claim. In Mumbai, you need 1,420 days and this costs 39.6 per cent of the

disputed claim. This 1s the justice we are rendering.

There is no predictable pattern of procedure or system that is followed on a uniform
pattern even among High Courts. Different Benches in the same High Court will give
different interpretations of law with the result that litigants fall prey to lawyers who can
manage favourable Benches. [ have seen cases which get stagnated in the Registry itself
for decades. Once you are lucky enough to reach a Bench, the average time of pendency
is 15 years. In 2013, the pendency of cases in the District Courts was 2.76 crores; the
pendency in High Courts was 46 lakhs and in the Supreme Court it was 66,349, It totals

up to 3.25 crores of pending cases.

The courts say that let’s expedite disposal. In 2011, there was a Kapadia Committee

which claimed that 2 crores cases were disposed during that year leading to an average
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of 1,200 cases annually per Judge, which is 100 cases per month and 3 cases per day
assuming that they work 24x7x365. But they don’t. They have a long summer vacation;
they have a long pooja vacation in Kolkata. I you assume that they work 365 days, this
1s the figure that they are disposing, 1,200 cases annually, a veritable claim for Guinness
Records. What is this disposal? This disposal means usually they refer the case back
to the lower court, and this is called disposal. Now, I get reminded of a very amusing
incident of my bureaucratic days. On the last day of the month when evervbody is busy
working on how much disposal they have done, I went to meet senior officer, who was
an ICS officer. He said, “Don’t disturb me today.” [ asked, “What are you doing?” He
said, “T have to complete the disposal.” Every file usually has multiple flags. What he
did was that he took the flags, threw it out and said, “Where the hell is, flag “A’? So,
he disposed it of. This type of disposal we are doing in the courts and we are not really

settling the cases.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you, Mr. Ramakrishna.
SHRI RANGASAYEE RAMAKRISHNA: Sir, [ will take only five minutes.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): No; time 1is already over. We

have to rise by 7 o’clock. The Minister has to reply. Take only one more minute.

SHRI RANGASAYEE RAMAKRISHNA: Sir, I will give the example of Australia
and UK.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Just give one country’s

example.

SHRI RANGASAYEE RAMAKRISHNA: The UK. and Victoria State in Australia
have found a solution to courts getting over-burdened with procedures and formalities.
The UK. has innovated a mechanism by creating an organisation in public sector, called
Her Majesty’s Courts and Tribunals Services, for taking on the back office provisioning

of formats and procedures in courts. 1 think this 1s something worth emulating.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Please conclude.

SHRI RANGASAYEE RAMAKRISHNA:  All the above used systems get

replicated in our system of ad hoc arbitration.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You have made your points

very well.
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SHRI RANGASAYEE RAMAKRISHNA: We should prefer institutionalised

arbitration, to the present ad hoc arbitration.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You have given enough
statistics. Thank you very much. Now, Shri A.U. Singh Deo.

SHRI A U. SINGH DEO (Odisha): Thank you, Sir. 1 know I have less time.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You don’t have time. Kindly

restrict yourself.

sftu.g, fie R 9w, {5 v ¥ 275 WIS F@ved 7 12 R, 2014 ST ysTen
- (a) whether Article 124(7) of the Constitution prohibits a retired Supreme Court Judge
to plead or act in any court or before any authority within the country; (b) whether
Parliament 1s deemed to be an authority within the meaning of Article 124(7) read with
Article 12. 1f so, the details thereof, and if not, the reasons therefor; and (¢) whether the
practice of appointing retired Supreme Court Judges in various political capacities is
morally correct, and whether it poses a serious danger to judicial independence, as a
large number of Government cases are pending in Supreme Court; the details thereof

and the reasons therefor?

HAT St T SeR AY g 21 HE S 1 SR G @ legally w9 Sib 21 H 9w g
=1E g b @rel! legally 31 2 AT morally A Sle B1FT AMfET? SN SRR W 9T off 7
Farrer e it @7 71 foren ofiR o9 Rerre =fie wiftew = % warix a1, @ sifer
Sell o Wi sIitew 31 el gifafcad seeiesem a1 9 T 2, &R < 2, 91 an-
qT aiyferi SO €, U g1 el wfeyl ww, H enud uw e o1 o o e g, H
AT STSH T ST, ST 3T I D1 aRP 7 o |

Sir, as the Leader of the Opposition in Rajya Sabha, ShriArun Jaitley, once suggested
an embargo on the appointment of retired Justices of the Supreme Court or the High Court
to the Commuissions. Senior lawyer, Raju Ramachandran, says that all laws which require
appointment of retired Supreme Court/High Court Judges must be amended to ensure that
they are not given post-retirement benefits. It 1s possible to bring such amendments if

Parliament wants revamping of various laws and applies its mind to the change.

IR, T 590 IR A W AT S @ 5 o, 2015 @1 v gt foredt ofh W gt
oITST UG ol 8, I d1a # 46 S, Fifds 7 S &, o6 39 i graal 21 1 quote,

“Sir, the makers of our Constitution were anxious to insulate Supreme Court Judges

from Executive and political pressures/influence, and to place them beyond the reach of

any allurement or temptation which might cloud their judgment and deflect them from
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doing their duty. During deliberations by the Constituent Assembly regarding adoption
of elective principles as basis for appointment of Judges, Dr. Ambedkar emphasised
that Judges in India should be non-political and free from political pressures. The
Constituent Assembly thus abandoned the 1dea of elective principles, transplanting its
purpose, intent and mandate into Article 124(7) read with Article 12 of the Indian
Constitution, which held that no retired Supreme Court Judge shall plead or act in any
court or before any authority within the territory of India, thus enunciating the salutary
principle that Supreme Court Judges should be above all political parties and
considerations. It further stated, “The Law Commission in its 14th Report on ‘Reform
of Judicial Administration’ states that the Government is a party in a large number of
cases in the highest court and the average citizen may get the impression that a Judge
who might look forward to being employed by the Government after his retirement,
does not bear on his work that detachment of outlock expected of a judge in cases
where Government 1s a party. This may seriocusly affect independence of judges and

should be discontinued.”
THE VICE-CHAIRMAN (SHRI TIRUCHTI SI'VA): Please conclude.

SHRI A U. SINGH DEO: Sir, I am just concluding. Further it says, “Over hundred
Members of Parliament have earlier written to the President on this issue. It may be
perfectly all right for the justices to be appointed as heads of Judicial Commissions, etc.,
but since judicial reforms are being welcomed and taken up by you, 1 would sincerely
request that this particular aspect should be taken up for consideration and a standard be
set to bar SC and HC justices from taking up political posts on their retirement, in the

larger public interest.” Thank you.
THE VICE-CHATRMAN {SHRI TIRUCHI SIVA): Thank you. Now, Shri D .Raja.

SHRI D. RAJA (Tamil Nadu): Sir, while discussing the working of the Ministry of
Law and Justice, I recall the profound words of Dr. Ambedkar. Much before we attained
Independence, Dr. Ambedkar had said, and, I quote -- the Law Minister should take note
of it -- “Law is the greatest disinfectant against inequality”. This is what Dr. Ambedkar
had said.

Sir, Dr. Ambedkar defined the Indian society as a society with graded social
mequalities. Dr. Ambedkar wanted that the law should be used as an instrument for
empowering the individual in our society. But the continued oppression of Scheduled

Castes and Scheduled Tribes -- in spite of a plethora of laws to protect them -- is indicative
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of the failure of the State, failure of the Government to use law as the greatest disinfectant

against inequality, as Dr. Ambedkar wanted.

Sir, the Government must be duty-bound to uphold the majesty of law against
exploiting classes, exploiting forces in our society. This failure of the Government to

implement law for protection of weaker sections of our society 1s totally unacceptable.
(MR. DEPUTY CHAIRMAN in the Chair).

Sir, T would like to tell the House about a judgement, which was given some time
back, acquitting all those who belonged to Rawvir Sena in Bihar, who were accused of
the murder of more than fifty dalits. They were murdered. It is a fact; nobody can hide
it, but those accused were acquitted. Who committed that murder? Government is silent;
law is silent. Some vears back, dalits were murdered in Tsundur in Andhra Pradesh. All
accused were acquitted and nobody has been punished but dalits were killed. What is the
Government doing or what is the law doing? This is what one should take note of while
we discuss the working of Ministry of Law and Justice. These are bitter realities, harsh

realities, and, we will have to face these realities.

In this regard, I think, the Government should take note of certain other issues. First
of all, there are under-trials, thousands of under-trials, who are mostly Scheduled Caste
people, Scheduled Tribe people and also Muslims. No chargesheet, no trnal, but they are
under-trials and they are in prison. And, our law is silent, the Government is silent. Thisis
the time that the Ministry of L.aw and Justice must play a pro-active role but it is not doing
that. That is what I am trying to say. Sir, many issues have been raised. Again, I quote Dr.
Ambedkar. He said, “Law has to be in tune with the evolving society and culture.” Sir, I
recall the Bar Association of India some time back adopted a Resolution that the climate
change or global warming constituted a grave threat to life in an era when we face natural
disasters which have become so frequent and so recurrent due to global warming and
climate change. We need to have law and jurisprudence which would be consistent with
the realities of life. This is one part. The other part I am asking the Law Minister. There
are demands from different States. After all, India is a diverse country where we have
different languages, different cultures, and we should be proud of our languages. They
are all developed modem languages and developing modern languages. As my colleague
said, Tamil Nadu is demanding that Tamil should be used as court language in High
Court of Tamil Nadu and other courts of Tamil Nadu. Why can’t we take a decision?
Parliament is supreme. It can frame rules and laws, enact legislations. We can do it.

Why 1s this delay? How long can we delay 1t? This is what we should look into -- how
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law should evolve. Then, my colleague said about the High Court Bench in Kerala. The

High Court is there in Cochin, but the Bench should be in Thiruvananthapuram. They are
asking this. Why not to accept it? Why 1s this delay?

MR. DEPUTY CHAIRMAN: Why do you want it to be in Thiruvananthapuram?

Do you want to contest from there?

SHRI D. RAJA: Sir, it 1s not that [ am going to contest. My party contests. That
is a different thing. But I am talking about the people of Kerala. They want the High
Court Bench to be in Thiruvananthapuram. What 1s the difficulty in deciding on that? In
the same way, there is a demand that Supreme Court Bench can be situated in South, and
there is a demand that it should be in Chennai. We can take a decision. ...{Interruptions)...
Now, I find that there 1s a demand that 1t can be in East also. So, India is a diverse country.
There are demands. These demands are reasonable and law has to be evolved according

to the requirements and according to the realities of our time.

Sir, coming to other issues, corruption is the most burning issue n our society, in
our country. But how are we having the law to fight corruption? 1 am not going into the
details, but with liberalization of economy, the corporate sector assumes the commanding
heights of our economy, and corruption 1s mounting. Once we talked about public sector
having commanding heights; now 1t is the corporate sector. You are allowing it to have
the commanding heights of our economy. But corruption 1s mounting. [ quote the Fourth
Report of Second Administrative Reforms Commission on ‘Ethics in Governance’. It
observed, “Corruption in the private sector does not come under the purview of the
Prevention of Corruption Act.” This is the Government Commission’s Report. It says,
“As the corporate sector 1s considered to be the engine of economic growth in our country
and 1s providing several services to people, which were being provided earlier by the
Government, itis important to amend the law to bring the corporate sector within the ambit
of the Prevention of Corruption Act.” Now, [ would like to know whether the Minister 1s
prepared, the Government 1s prepared. You keep talking too much about corruption, but
when it comes to action, where is vour action? We want to see that. Sir, coming to other

1ssue of electoral reforms, 1 can quote Shri Lal Bahadur Shastn ...(Interruptions)...
MR. DEPUTY CHAIRMAN: That 1s another subject.

SHRI D. RAJA : Tam coming to the end of my speech, Sir. Do not press the bell.
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MR. DEPUTY CHAIRMAN: 1 said that is another subject. ...(Inferruptions)...
That is a big subject. ...{Interruptions)...

SHRI D. RAJA: No, no. I am not talking about electoral reforms in detail.

SHRI SUKHENDU SEKHAR ROY: Election Commission of India 1s also related
to the Ministry of Law and Justice.

MR. DEPUTY CHAIRMAN: 1 said electoral reforms is a big subject.

...{Interruptions)... Tor that, another discussion is needed!

SHRID. RAJA: No, no. I am not going into the details. What I am trying to say is
that when Shn Lal Bahadur Shastri was Prime Minister, he appoimnted a Commission on
corruption. But the point here is that while there is a ceiling on expenditure to be incurred
by individual candidates in elections, there 1s no ceiling on expenditure of political parties.
That becomes a source of corruption. That becomes a source of use of black-money and

our law is not adequate. That is where the Law Ministry must get its act together.

MR. DEPUTY CHAIRMAN: Please conclude now.

SHRI D. RAJA: Sir, there are several legislations such as the Whistleblowers Bill,
the Right of Citizens for Time Bound Delivery of Goods and Services and Redressal of
their Grievances Bill, 2011, which must be taken up without any delay. How long can
youdelay it? This is what the Law Ministry have to address.

Finally, I should talk about Judiciary.
MR. DEPUTY CHAIRMAN: You are taking a lot of time.

SHRI D. RAJA: Sir, there is only one point about Judiciary. There is a wide
perception that Judiciary 1s very much * It 1s spilling danger to the justice delivery
institution. 1 would like to quote ... {Interruptions)...

MR. DEPUTY CHAIRMAN: No; listen to me. 1 am not allowing that statement.
You can say that there may be corrupt judges. You do not say that the whole judiciary is

corrupt.
SHRI D. RAJA: [ am not saying that.
MR. DEPUTY CHAIRMAN: You said that.

SHRID. RAJA: Tam not saying that. There is corruption ... (Inferruptions)...

*Not recorded.




472 Discussion on working of [RAJYA SABHA] Ministry of Law and Justice

MR. DEPUTY CHAIRMAN: No; you said that. Tam telling vou that even today,
I have to say it, even today the ultimate hope of the citizens is Judiciary. Tam telling vou.

...(Interruptions)... There are corrupt judges. That I agree.

SHRI D. RAJA: Okay; I amend this statement. There are problems of corruption.
So, 1t alfects justice delivery institutions. Sir, I would like to quote Shri K.R. Narayanan,
the former President of India. He was Vice-President also. He occupied that Chair also.
While inaugurating the Golden Jubilee Celebrations of Supreme Court, he quoted British
Editor Mr. Richard Ingrams, who wrote anarticle entitled ‘Rich man’s law’. In that article,
he observed that the law courts are no more considered as cathedrals but as casinos where
things are decided on the throw of dice. We need to address this challenge by reforming the
Judiciary. Here comes the question of giving representation to socially oppressed classes
—Scheduled Castes and Scheduled Tribes — in Judiciary. ... (Interrupfions)... You can call

it reservation. Social representation of the oppressed classes ... (Interruptions)...

MR. DEPUTY CHAIRMAN:  Okay. That is over. Now, Shri Rajeev Shukla.
...{Interruptions)... No, please. You have taken evervbody’s time.

SHRI D. RAJA: Otherwise, there is bound to be a severe crisis in our system
of govermnance. 1 am talking in terms of good governance. 1f we have to ensure good

governance, we must do this. Thank you, Sir.

MR. DEPUTY CHAIRMAN: Mr. Raja is Raja. He is not listening to me. What
can I do? Now,Shri Rajeev Shukla.

sft Tofta Yot (BRI : A STRrHTIRT off, g=ETe, df v aies MRt
TR EAR G A Sl 989 BI V81 8, H 59 W 9ia & oy ST gan gl

HY, SRR @1ty AN U & el T THH 9 Bl @ E adan
Y I DT HFd © b Sl =12 &, 98 94 &) die © 2l s9a] 3d+1 &1 ved foar sar g,
i § 218 S% <1 § o aie & S e oy 2, 99 i v ifeew M) o forg <
wraEr i A1y, Sl XISHY BT a1fey, 98 Mepd wmdl ol fowns w8 Sar g1 T w59
T8 1 AT &= =, andfed fen 1= &SI 957 997 reform judiciary # 21 TTY,
Tinfrastructure & memwﬁ?judiciaw H W%’TW Gﬂ’\f?fﬁﬁ?ﬁﬂﬁﬂ'rﬁ'
U971 TS o 21T S0 1 =R SR DI JHR Hh| ST81 dd 39 AT BT dledd 2, a1
Foe & AT 1 agd NI € SR 31 v € o w1zl Sff i 597 9 3 aewa s R Stsl
T o2 1 T S Bl A1 B, A .. (). ..

oft faermR g1 MG (SR ugen): Wy, L (@adT).
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MR. DEPUTY CHAIRMAN: What is your problem?

sfi frereiR yrare forwTe: 1R, 31 arueT e W o B B
sft SuwTafay: 3y fexee & 915 39 o 3 diforu)

sfi Trefia sparet: v AT & S A TR S

sft SamvTafer: # amget e1gH Sl

sft Xrofta S[a: oo o 9 7 o T2 bR S B L L(FaET).Q .

DR. K. KESHAVA RAO (Andhra Pradesh): Since he is leaving, he wants your

permission to allow other Member to lay it on his behalf.

2ft Iuamafa: ug sl & 95 g1 wadnl us o & 91 g urRAn|

sft Tofta gat: we, =l o forg ot i wrae gt § 6 ST wE | @ g9
Harer & fory @1s T feam = g1 gHR el |1 o 2ngH) U% bedl ¥, 98 WiEE |
e B IRl R € o6 S T A1 st oI 0 3fR T € eraterd # 51 w1 | gt
1 © fh die-tass! 7 SHT U, @il @l U 91X 39 ddhy § hal, df 39 fay
TSt gHllad 21 It & o) a8 ST 7 foafl W dsdr-wsd1 8181 9%, oy Hl udh
B BT IT B Tep TR 211, FSrnT T SHTeRid ol I8 (0= S1 97 Ug el arga )
H AT Tl 9% HHS 81T I UL 20 HId & a1l 29 Hid & 915 95 9¢1 3, i
I HUX B STRIT AT TS M| S AXE, T8 20 AT 9P AXUS TBT1R 20 A 15
TREATE W 57 TUR Rl 6 WO § 39 fArdt, afte 99 a6 98 qe1 8 g e A8 ar 5w
Sor # RReRY @ g ¥, a1 e Hd geel gur dad 87§ gad e fod) ve
IR B &7 TE DRAT Tl AT SR Tl AT XET &1 =P ersrd + ga forar o fe
the wheel of justice in India has come to a standstill. Only Ged can save it. Fﬁﬂﬂ%ﬂqﬁﬁ
I BT ¥l A fwel Q1 ya ware aman o1, foreds stare 7 #eit oft = e gamn ¢ 6
S BT DI TS 2, IHH 61,300 DI A BIE A 9T &, 41.53 @G B 815 Do
Hifs e e Eh_ﬁ—é 64 ST Sl district and lower courts § 4fSa 21 ?ﬁ?ﬁ%ﬁ’ﬁi a8l
RT glel %\TI Sil fast track S I=IT =T 2T, T fast track @I®I successful gadl, RIGaEE
W%%WWW@%W%I dl ol magisterial system %,WW
4l fast track courts 89 ¥ ﬂﬁ%(f, GEl PRI ) advantage forer waar 21 Law

commission @1 Td recommendation 2 & there should be 50 judges per million

population. So far, we have got 11 judges per million population. That number should
also be increased. ﬁﬁv_ﬂ, dg aaﬁ T F1e 21 ‘aﬁs G‘ﬁ%ﬂ‘q, 9 IHI 251 vacancies High
Courts ¥ & 3i¥ 3 QiEﬁH @Ic W81 3l S g1 9d 1Bl %, 399 98 © o National Judicial
Appointments Commission ST 12T, ?{ﬂﬁ NERAY g 2T, cifep=T a1+t T 9% constitute
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[ 1t wroit 3 |

2 7l 81 a1 ¥e1 81 9 fed) wxer ofl, 91 9w ag a o wr H g s e,
=T 39 T B9 TTTe ool o ST faEr foma o 8iR S9eh 91 9% 9 e T
# 9T 2T 81 9, 1 98 =il ded Wil ardt @ 2 <ie sikew w1 2] wmen el £ e
&H U HH 3BT Eﬂﬁ 99 3k GT eminent persons @1 nominate Eh_é, TS National
Judicial Appointments Commission constitute gl Wbl I HHA H dgd aufl aeal

eyl

R, I T ST+ SToiol b R ¥ a1 3018, YS! & aR 7 Hi a7 IoT8 3iR T
I == T il T 9ra 1 2 B, <o 999 91 AT quality of judges B B & SIS AT
RT T, A TSI ST6]I A1 1 AT YD1 T 2, 119 & PIgH P a1 8IS aifory, o B
SIEERIF) Eﬁﬁ H THH SToiel U8 & who have got ghost writers. They cannot write
judgements properly. They have hired people who are writing judgements for them.

Certain judges have got ghostwriters. It is a very serious thing. What kind of people
are you bringing in the Supreme Court and the Higher Courts? They cannot write
Judgements properly. Everybody knows about it. Most of the lawyers know that they
have got ghostwriters. But you cannot help it because they have come after a certain
process. But they have come without having that kind of competence. I8 T TS1
e &, 1 quality of judges @ ATAC # &I Y11 =ifeul St <1 o 1 srdesy ued
@l adle fbanl apdsay Hisd A Wg dul 8 A awr g Sl A Sl e fawrd =),
Iud 1 g 2 fob St g & a1 21 ﬁﬁﬁmw%ﬁiwﬁsﬂﬁcompetem
& fob 2 wrar @) davg thed e ¥h? ﬁﬁﬁﬂﬁﬁ%%ﬁ%l WWWpowers
S 1 ol ¥ €, ofdh he was not in favour of giving absolute powers to judges. He was

against giving absolute powers to the judiciary. But what have we done? We have

given absolute powers to them. Or they have usurped absolute powers over a period of
time. So, this is the weakness of the Executive and successive political leadership. T am
not blaming one Government or the other Government But successive political

leadership has failed on that count.

R, R e T 2 f& most of the Judges are living in ivory towers. 31191 6l
SToll H Ue trere 9 91T B T ot 9 foepet a1 =1 e, fopeft 1 =1 fvert, eft anmg offiee
pEdRE 3R 2077 ot & fird, Tt & 919 &Y, a7 2nueT 981 @RE Siol /191 ST gl
IR L BT %\*, since they live in ivory towers they are not exposed to changes in the
world, 391! 9T 21 121 & fob Swr-gfen 9 @ 81 we1 &, fohe=1 =<1 B1Re1 8, RN B 2
Gﬂﬁi\f, so they are not able 1o figure out fop AT @t =iyl W%ﬁﬁaﬂ’?ﬂﬂﬂﬁ u?
U Sl | ¥a qerd el [ wied, A 9 gHst § 81 981 andr 2, 84 dl gavr oid § fb
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8 BRI BRIS b 9, V] HRIS & HE! I 1 G i & g ool o Dol Y
ferfar # g7 28 axd § fa ot adler 2nd €, S0l aR ke v aRleE ¢d 8 3R 9 e
B DI R € [ T8 AT R 21 TT 3 PRI T B ST0io] 1 TeRII ISR agd o7
8, TR I 218 FFEIRN R {6 ang faegpd fasdt 3 #a fifery, =) & ofex 95 ey,
TR G DI SIS, U 9 8IS DI W15y AR 9w 2 SMgUl VE H 2T worldly-wise
gl Tel uld &, gAe g1 el urd & ol g9t Ad s I gidr @ o de | gl sreHe
TET ol Ul 21 T8 954 oTed! 1ol 7, o1 a4 aea=n =ifey o &9 fovwr avs & Stoiot o1
T2 Competent JudgeSGTI%ffrﬁ%Ql

X, corruption in judiciary EAEIG BBT&‘ né, o H W I8 AT & ﬁﬁ@ it
sieed 2w e, of 4w sifed ife gfear 3 wer i g9 g9 919 @) 9<) faar & fo
GRSRRR) & sigy gwTaR o BT AR I8 59 A § W HeH 3o @1 ard Hgl
3T 9T AT 2, 1 59 a1 & ol I I 1 g 7 fob et 4t el ool 1 vl
E3Ril %, they take the cognizance. Immediate action is taken, and inquiries are instituted.
dg 9 AT H prompt %, wftpT aRR q%i%ra?“rﬁ Tl there is corruption in abundance.
e SfSPeR) # i el derar aler qgr @1 tar dar €, wEd gagT 8T R,
dfb Bis (e affuder ol 9e] over 81 srer SRR A us Sl 3w gon 2, 4 dgd
IR a1 & 1R 597 forg # eRR SfeRrRY & o disd €, 3791 21 Raawe o i
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SHRIRAVI SHANKAR PRASAD: Sir, T have to interrupthere. Sir, thisis a sweeping
remark; that the judges give relief only depending upon the face of the lawyers.

SHRI RAJEEV SHUKLA: T am not talking about all the judges.
SHRI RAVI SHANKAR PRASAD: But this is a sweeping comment.
MR. DEPUTY CHAIRMAN: No, no. That will be removed. That should not be.

SHRI RAJEEV SHUKLA: 1am not talking about all the judges. I am talking about

certain courts.

MR. DEPUTY CHAIRMAN: Rajeev Shuklaji, I have already said that there may

be some corrupt judges, but don’t make sweeping comments. And Judiciary, 1 repeat, 1s
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the last resort for the litigant.

SHRI RAJEEY SHUKLA: Sir, I have said, seventy per cent of judges are honest.
This is what I have said. Where have I said that judges, the Judiciary, are corrupt? No,

never. Seventy per cent of the judges are honest. ...(Interruptions)...
SHRI D. RAJA: How can the Parliament say that there can be corrupt judges?
oft a0 AT (STRRET) « I8 30 URHT BT ATdSl Bl H ATAT? .. (JATUT)....
sft Irofta YA 9% by and large 1 ....(FAET). ..

MR. DEPUTY CHAIRMAN: You see, there may be corrupt judges. But you cannot

make sweeping remarks. Amajority of the judges are not corrupt. No doubt about it.
SHRI RAJEEV SHUKLA: Sir, [ have not made sweeping remarks.
SHRI TTRUCHI SI'VA (Tamil Nadu): Amajority of the judges are honest.

SHRI RAVI SHANKAR PRASAD: You also said that in the Supreme Court, only

when eminent lawyers with a proper face appear, they give relief.
SHRI RAJEEV SHUKLA: Mr. Ravi Shankar Prasad, in certain courts, it happens.

PROF. RAM GOPAL YADAV: Whatever he has said 1s the perception of the
majority of the population of the country. 1 agree with him totally.

SHRI RAJEEV SHUKLA: Actually, he is the beneficiary.

oft I wHX gHIG: I9 W AT S, S9! et & B WAl | adbrad 3w v Sl
Bl ...(9EM). ..

SHRI RAJEEV SHUKLA: Actually, he is also the beneficiary.

MR. DEPUTY CHAIRMAN: Ravi Shankarji, you did not hear his insinuation. He

said you are the beneficiary. Yet, you have not reacted.

SHRI RAVI SHANKAR PRASAD: I completely deny that except to remind him
that many of his eminent colleagues who have been former Ministers are there in the

Supreme Court now. That is what [ am saying.

SHRI RAJEEYV SHUKLA: 1am talking about them also. ...(ITnferruptions)... [ am

talking about them as well. They are also responsible.
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IR, WRT e 31K P 21 Sl A wargH AR g1 €, S0 A% prerogative TRTE,
SIfoh § 59 AT W B 39T § [ d¥l-w s yraiREe 9 axer aifey e sitamid |1
gl, 39! dl ARy 9941 gifeel @ilh 9 yifdse abla o B 941 ey ok 8,
qr o gufery S @vd ¥ b 2rR del @1 # ey 7 w1 a1 3ol o & W {3t e
Fl—cﬁ ST q@_ﬂﬂl 5o, they always try to woo the judges. Their approach is always soft

towards the Judiciary.

SHRI RAVI SHANKAR PRASAD: As a practising lawyer and as a former Law
Minister, 1 brought the National Judicial Commission. That is the reply to you.

SHRI RAJEEY SHUKLA: That is a personal explanation.

SHRI RAVI SHANKAR PRASAD: Not a personal explanation ...{Interruptions)...
sft weier g fysm: uede srsl BR UY X L (@IEETH). .

Y. IF T A164: ¥R 1 ASTs T8l Tai a1 a2yl ... (aEm). .

MR. DEPUTY CHAIRMAN: You have to conclude now.

SHRI RAJEEV SHUKLA: That is a personal explanation. lfeh=1 2f1of il 39 d¥g
P TS-9S TDId &, d A9 T & SN 7 39 ARy, I8 7 3607 sieadc S @ arfid
TN 39 11 U- 3T O o TS-TS Thia] D1 AT SOl b TR T o5@l, 912 T 59
T b &1 AT AR b gl AE) A1 by H AU et WH el ) Iarg]
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SHRI TIRUCHI SI'VA : Sir, it has been noted over the recent vears that the Judiciary
in our country has been unable to deliver timely justice for the reasons well known to
us, like a huge backlog of cases, vacancies in the Judiciary and lack of policies and
legislative proposals to improve the functioming of the Judiciary. What are the reasons
for the backlog of cases? There are so many reasons, but I would like to take up one or
two reasons. The number of cases in courts has risen whereas the number of courts has
not increased to match the caseload. Secondly, the number of Government litigations has
risen. In the previous year, out of the total number of cases that are pending, 30 to 40 per
cent are Government litigations. So, to resolve this issue and to reduce the pendency of
cases, the Government introduced, in the year 2009, a National Litigation Policy, which
reduced the average time to clear the cases from 15 years to 3 vears. In the vear 2012,
25 per cent of the cases across the courts were pending for more than five years. Later
in the year, 2014, the Law Ministry announced that a new National Litigation Policy
would be formulated. The details of this are not available in the public domain. T do not
want to reiterate it, but I have to mention again that the number of cases in the Supreme
Court, as everyone said, is more than 60,000 which amounts to 0.21 per cent of the total
pending cases; in High Courts, there are nearly 46 lakh cases, which amounts to 14.7 per
cent and in the subordinate courts, there are around 2.5 crore cases which amount to 85
per cent. What can be done? My colleague, Shri Sukhendu Sekhar Roy, suggested that
though non-mandatory, there must be a rationale time frame and the time frame should
form the basis for the judges to dispose of the cases that too without compromising the
quality of judgement. Just as my other colleagues have said, it should be a settlement and
not a disposal. When the cases are disposed of, the quality of judgement should not be
compromised. So,the time frame is very essential. There is aneed for creation of special
courts. As 1 said, 85 per cent of the cases are in subordinate courts. Out of that, 37.54 per
cent cases are very, very minor cases like traffic challan cases, ete. To tackle these cases,
we can create special courts, special morning and evening courts manned by the recent
law graduates. 1 think these cases are very, very simple and can be handled very easily.
These are petty cases. We need additional courts. Additional courts must be set up for
tackling these cases. My next suggestion, with which many of my colleagues would
agree, 1s court vacations should be reduced. Vacations in the higher Judiciary must be
curtailed by, at least, 10 to 15 days. It is a legacy of the British colonial system. During
the summer season, when the Britishers were here, they used to go to hill resorts, ete. But
now we have got air-conditioners everywhere, even in court rooms and halls. So, when
the cases are multiplying, when the cases are pending for years together -- many cases
were cited here which have been pending for 15 to 30 years -- when so many undertrials

are languishing in prisons without having proper trials, the courts are still being given
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vacations for a longer period than what even a primary school is given. So, this must be
reduced. This is sought in good interest, that is, to lessen the pendency of cases. The
traffic 1s increasing because of the increase mn population and we have to address that. So
also when the population increases, the number of litigations also will increase. When
an ordinary person in this country 1s hunted by power, is led down by the police, 1s not
supported by the society, the only resort available to him is the court and the judiciary.
And when he goes and waits for decades, he gets frustrated. In a democratic country if
he loses the faith in the judiciary, his future is a very big question mark. So, I think, these
things have to be taken into consideration. And to address these, what are the measures
that have been taken? As everyone has spoken here, processes have been taken to amend
the Civil Procedure Code, the Criminal Procedure Code as well as the Commercial
Division of High Courts. Since commerce and trade have increased and cases with regard
to commercial disputes are increasing, a Bill was introduced to the effect that there would
be a Commercial Division of High Courts which would deal with cases involving more
than ¥ 5 crores. Then, the Select Committee suggested that it should be ¥ 1 crore, and the
Bill, T think, lapsed. Again the Supreme Court has also suggested the same thing. The
Law Commission has also recommended the same that a separate division of High Courts

must be established which will go into cases involving more than ¥1 crore.

Another thing is arbitration. Arbitration 1s another method of disposing of cases
which works, as far as our country is concerned, as per the Arbitration and Conciliation
Act, 1996. But, over the years, several problems have been identified. Of course,
arbitration is a very good method for disposing of cases. But there are some problems
which we have come across. What are they? One 1s delays and huge costs associated
with the arbitration process. Arbitration-related litigations, which remain pending before
the Courts and challenged for an arbitral award, make it inexecutable and remain pending
for several years. So, this has to be looked into. It has been observed that the framing
of appropniate rules for fixation of fees for arbitration, conducting continuous sittings of
the Arbitral Tribunal, making the appointment of the arbitrator as a non-judicial act, and
hearing international commercial arbitrations in a timely manner by High Courts will

help the Arbitration Act in disposing of cases much faster.

Another thing is vacancy of judges. As far as the Supreme Court is concerned, ten
per cent posts are vacant; in High Courts, 1t 1s 35 per cent and in District Courts, it 1s 22 per
cent. Mr. Misra spoke at length and he was very eloquent. He 1sa very senior lawyer who
has experience in courts. In the Allahabad High Court alone, the place where he lives, 44

per cent of the total vacancies exist. The next is our place with 12 per cent. So, this has
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to be addressed. The Department of Law and Justice has suggested that Judges’ strength
has to be increased by 25 per cent. But we would suggest that it should be 30 per cent.
Considering the increasing number of cases and the number of Courts not being increased
to match the caseload and the vacancies continuing, 1 think, the future will face much
more problems which have to be addressed very seriously. The incumbent Law Minmster
has a very huge responsibility before him. It is not a sermon that 1s being deliberated here
in this House. All legal luminaries, with all their experiences and expertise, have given
him very good suggestions. I think the Department of Law and Justice has to coordinate
with all other Departments and, only then, will the efforts so taken bring some solution to

the pendency of cases and vacancies lying in the judiciary.

Then, about the retirement age, the retirement age of Subordinate Court Judges may
be enhanced to 62 vears and that of High Court Judges may be enhanced to 65 years.
So, many High Court Judges, who want to become Judges of the Supreme Court, will,

automatically, get their promotions if the age 1s increased to 65 years.

So also i the case of accountability for removal of judges, the Constitution provides
that for removal of a judge of the Supreme Court or a High Court, it 1s only by way of
an Impeachment Motion brought either in the Lok Sabha or in the Rajva Sabha. But this
is not enough in the general opinion. All these yvears, only our House had gone into an
Impeachment Motion, say, three or four years back and it was a very great experience
to all of us and the deliberations were quite noteworthy. It was only the intervention of
the present Leader of the House, who was then the Opposition leader, which helped us
in resolving that Motion. In all these years, after the Parliament was established, that
was the only one example. Why is there this sort of lacuna? It means the clarity in the
misbehaviour is defined to remove a judge. It is being suggested that the creation of an
independent body like a National Judicial Council will alone solve. So also by way of
121st amendment we have brought in the National Judicial Appointments Commission
which replaces the collegium, which is also pending in the Supreme Court. Sir, why is
the Parliament enacting a law? It amends the Constitution for the appointment of judges.
But the Supreme Court 1s holding that. So also, the Impeachment Motion is not enough
to satisfy what is to be done. The National Council which is being expected is pending.
So also, Sir, as many other Members here share, the Supreme Court Bench is needed
in the South. It is being demanded for quite a long time, but only the Supreme Court
1s rejecting that. The second one 1s, as far as Article 348 (1) 1s concemed, the regional
languages and Hindi could be used in the High Courts other than English and based on
the Constitution when our Leader was the Chief Minister of Tamil Nadu, the Assembly

passed a unanimous resolution and it was sent through proper sources; the Supreme Court
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again stalled that! What the Supreme Court is losing by way of enabling the High Courts
to use the regional languages, we do not know. So, Sir, we need a Supreme Court Bench
in the South in order to enable the litigants. Sir, the judges should not only lock at the
court’s functioning, they should also look at the litigants and the regional languages must
to allowed to be used as official languages in the High Courts. And thirdly, the most
important one is that the reservation policy must be adopted in the appointment of judges
it 1s being adopted n all other cases. With these words, [ expect much from the hon.
Minister who 1s capable of and [ hope that some light will be thrown in the Department of

Law and Justice in the coming days. Thank you very much.

MR. DEFUTY CHAIRMAN: Shri Tiruchi Siva, whenI was the Lok Sabha Member
I introduced a Private Member’s Bill asking for a Supreme Court Bench in the South. But

no ... (Interruptions)...

THE MINISTER OF LAW AND JUSTICE (SHRID. V. SADANANDA GOWDA):

The confusion 1s whether it was in Rajya Sabha or in Lok Sabha.
MR. DEPUTY CHAIRMAN: Here, I don’t remember, but it was in the 80s.

SHRITIRUCHI STVA: Only the Supreme Court is not allowing. So the Government

mtervention could solve this issue.

MR. DEPUTY CHAIRMAN: Actually, it is a very genuine demand. It is very
difficult for a person from the South to come to the Supreme Court and conduct a case on
one account. Second, exorbitant fees have to be paid. So, actually, justice 1s not being

given. That is the real thing.

SHRI BHUBANESWAR KALITA (Assam): Sir, a similar demand was made to set
up a Supreme Court Bench in Guwahati.

MR. DEPUTY CHAIRMAN: I am not disagreeing with that.

SHRI BHUBANESWAR KALITA: It has now been eleven years. Inthe 90s, the
demand was made. But till now, it 1s not under the consideration of the Govermment. Will

the Minister consider 1t?

MR. DEPUTY CHAIRMAN: Now, Shri Praveen Rashtrapal. He is not here. Dr.
K. Keshava Rao. He is not here.
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SHRI TARUN VIJAY: Sir, litigants must also be communicated in the language
they understand. If Tamil Nadu High Court cannot have Tamil language, will the Tamil
language be introduced in Patna or Paris? It is a colonial hangover and the demand of the
people 1s that they have to spend a lot of money to understand the judgments given by the
High Court. So it is the demand of the people. Likewise, in Karnataka also, Assembly
has passed a resolution. So, will the hon. Minister also give us an idea when Tamil will
be introduced in the Tamil Nadu High Court?

DR. BHALCHANDRA MUNGEKAR (Nominated): T will take only two minutes.

Sir, thank you very much for allowing me at the fag end of the discussion.

I don’t want to comment on details of the functioning of the Ministry of Law and
Justice. But, there appears to be some confusion about concepts of the “basic structure’
of the Constitution and the “judicial activism’. Sir, the basic structure of the Constitution
was the outcome of the two contradictory judgments -- one in 1967 in Golaknath Fs.
State of Punjab and second was in 1973 in Keshavananda Bharati Fs. State of Kerala.
So far as Golaknath judgment 1s concemed, the judgment says that the Constitutional
amendments, pursuant to article 368, are subject to Fundamental Rights review. Article
368 deals with the powers of Parliament to amend the Constitution and the procedure
laid down for amending it. Exactly opposite to this, the Keshavananda Bharati argument
came that though Parliament 1s having the wide powers, Parliament cannot destroy the
basic structure of the Constitution. One of the basic strengths of the Indian Constitution
is, without mentioning many concepts explicitly in the Constitution, Constitutional ethos
are carried along with those principles. For example, though till 42nd Amendment
brought within the Constitution in 1976 and included the word “Secularism’, the word
‘Secularism’ was not there, it was a secular Constitution . Though word *federation’ is
not there in the Constitution, in every possible sense, the Indian polity is federal in nature.
So far as the judgment of Keshwananda Bharti 1s concemned, there was a thin margin. It
was a Thirteen Judges Bench. It was six versus seven. Then, Justice H.R. Khanna, one
amongst seven, vociferously argued for the basic structure. Due to paucity of time, I just
mentioned what I felt at this point of time. So, that 1s why, it 1s not the judicial activism.
Judicial activism would refer to taking decisions on behalf of the executive when the
executive 1s weak. That is not synonymous with the basic structure of the Constitution.
For instance, to mention only in half a minute, Parhamentary democracy; Fundamental
Rights of citizens without any discrimination, federal character of the Indian polity;
secularism; independence of judiciary; and State power to evolve affirmative action for

the weaker sections are the basic structure of the Constitution.
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Lastly, though judiciary is not accountable to Parliament, the Minister of Law and
Justice 1s accountable to the Parliament being a Member of either House of Parliament.
That is why, 1t 1s quite necessary to ensure that the basic structure of the Constitution will

always be ensured and not damaged.

B8 ®IC & R H, for Punjab and Haryana there should be separate Iigh Courts.
S0, I demand that Telangana and Andhra Pradesh also must have separate High Courts.
Mr. Ananda Rapolu is sitting besides me. Thank you.

MR. DEPUTY CHAIRMAN: Now, discussion on this 1s over Reply will be

tomorrow.

Now, Message {rom the Lok Sabha.

MESSAGE FROM LOK SABHA
The Appropriation (No. 2) Bill, 2015

SECRETARY-GENERAL: Sir, I have to report to the House the following message
received from the Lok Sabha, signed by the Secretary-General of the Lok Sabha.

“In accordance with the provisions of rule 96 of the Rules of Procedure and Conduct
of Business in Lok Sabha, I am directed to enclose the Appropriation (No. 2) Bill,
2015, as passed by Lok Sabha at its sitting held on the 29th April, 2015.

2. The Speaker has certified that this Bill is a Money Bill within the meaning of
article 110 of the Constitution of India.”

Sir, T lay a copy of the Bill on the Table.

SPECIAL MENTIONS*

MR. DEPUTY CHAIRMAN: Now we shall take up Special Mentions. I request
hon. Members to lay them on the Table.

*Laid on the Table.



