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THE CONSTITUTION (AMENDMENT) BILL, 2004 (TO AMEND ARTICLES
58, 66, 84 AND 173)
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The question was put and the motion was adopted.
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MR. DEPUTY CHAIRMAN: Now we will take up further discussion
on the Property Rights of Women and Girls Bill, 2002. Dr. T. Subbarami
Reddy.

THE PROPERTY RIGHTS OF WOMEN AND GIRLS BILL, 2002 - contd.

DR. T. SUBBARAMI REDDY (Andhra Pradesh): Sir, | congratulate
and admire Shrimati Kum Kum Rai for having brought this laudable Bill
which is very important for the people of India.

Actually, if we look at our Vedas and Indian philosophy, right from
the ancient times, we have always respected Goddess and have worshipped
Goddess' in the name of Shakti. It is beiieved that even the Gods are under
the control of the Goddesses. That is what the philosophy says. But,
surprisingly,- in our country, since ancient times, that is, for centuries now,
men have aiways been dominating the women, and women have virtually
been made to suffer miserably and irreparably. In fact, being a girl, she
depends on her parenis. Now, even though some State Governments have
passed an Act to the effect that daughters have an equal right in their
parents' property, they are quite innocent, and they have no capacity to
even claim their share of the property. Practically, it is the men folk who
take away the property, and the girls are left with nothing. And, once the
girl is married, her husband dominates her. This happens mostly in middle-
class and poor families. Of course, in highly educated families, females
have started fighting for their rights. But in majority of cases, we feel sad to
see how females are made to suffer in society. Another important point is,
if 2 woman becomes a widow, her life becomes very problematic.” She
suffers if she lives with her children and she also suffers if she lives at her
in-iaws' place. In-laws make her life hell, but even her own children do not
take proper care of her, if she doesn't have any property in her name. So,
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without property, a woman is thrown out like grass, as we say, in our
Indian society. We are a great civilisation. This is the era of modernisation
and giobalisation. So, time has now come for us to have a full-fledged
Central Act covering the entire nation, giving equal property rights to women
uniformly, whether it is their father's self-earned property, whether it is the
joint family property or it is the inherited property or whatever it may be.
The daughter must have the right. Similarly, particularly in rural areas,
especially - the tribal areas, husbands at times are very cruel towards
innocent women and they do not give her any; they. create all sorts of
problems for women. Therefore, property rights for women are very
important.

Also, | am happy that our Cemmon Minimum Programme has
already taken a stand that the women will be given equal property rights.
So, this has to be given a top priority. It is nothing political, Sir, but the
truth is that the Congress Party, from the beginning, has always been
pleading for women's rights. In fact, when Rajivji was the Prime Minister of
India, it was he who had actually proposed that women should be given
reservation in Panchayats. Even on the issue of giving 33 per cent
reservation to women in the Lok Sabha and State Assemblies, the Congress
has always been advocating that we must do it. We strongly support that
reservation should be given to women in the ceming elections.

Even during the British period, there were attempts at giving equal
rights to women. But, at that time, our own people had objected to it.
Subsequently, the great leaders of our freedom struggle, with their
revolutionary and progressive thinking, had been advocating women's
rights. But with all this background, till today, that is, 2004, this proposition
has not yet taken a legal shape. Even though there are a few States where
they have introduced such legislations, it has still not taken any iegal shape
there also. '

Now, here, there are two points. One is that you must have the
determination to bring this as a law for which the Constitution should be
amended as well as you should see to it that it is introduced. The second
point is that the implementation of the Act also is a very important
issue. The Government may amend the Constitution and enact a law that in
the entire country, uniformly, women, including widowed women will have
equal property rights, implementation may stil remain a big problem.
Normally, 75 per cent of the women in our country are uneducated. A
majority of them are in the rural areas. They have no knowledge of the
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law. They are not able to fight their cases also. And more important is that
even if they are given these rights, the brothers dominate them; they do not
aliow their sisters to avail of their rights. Therefore, when the Government
amends the law and gives equal rights to women, it must also ensure that
legal assistance is given to women, particularly to those women who are in
the rural areas, who are uneduggted and who do not have any knowledge
of the law. Therefore, you must have a full-fledged law to be implemented
uniformly in the entire country.

Now, we have a very learned and dynamic Law Minister. He is
also of the same view. Sir, our party and our Government are very much
determined to have this law. 1 am sure, under his guidance, we are going
to have a very effective law. Besides the law, there is going to be a very
effective mechanism for implementation throughout the _count'ry, especially in
the rural and remote argas where women are living in very unfortunate
circumstances and suffering. | am also sure the Government will act
without any red-tapism. Here, | would like to tell as to why there is red-
tapism. Even though there is a law; even though the Government wants to
help the common man, a poor lady, still things do not happen. Even a
Government advocate would not come forward to help them, unless he is
given his legal fee. Therefore, when a woman is given the right to property,
th:e Government must ensure that free legal assistance should be given to
her and should also see to it that the Act is implemented very effectively.

Sir, | would like to say one more thing in this regard. Marassment
of women is going on in a big way. If you see the stories which are coming
in newspapears and magazines, you will find that they are real facts. We also
see television serials which are also based on real life. In these serials it is
portrayed how a girl or a lady is really harassed by her family members, co-
sister-in-law, husband or whoever they may be. On seeing this, tears come
on my eyes. So, my suggestion to the Government is, a full-fledged system
should be developed to give full protection to a woman. On the one side,
we give so much respect to a lady. Wher you go to a temple, you see that
the Goddess is so powerful. As | have told you in the beginning, for
centuries together, we always say that the srishti has come only from a stri
or a femala. Therefore, in conclusion, | request the hon. Minister to take
steps to amend the law, as early as possible, and ensure that a uniform law
is applicable all over the country. The Government should see to it that
equal right to property should be given to a woman in movable and
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immovabie properties. If movable property right is given and immovable
property right is not given, then, it is of no use. Secondly, when such a law
comes into force, the Government must ensure that it is effectively
implemented. This right to property to a woman should be given in rural
areas, in tribal areas, in backward areas and everywhere. Also, where
uneducated people are there, they should be told how the law is going to
. give protection to them. The police, legal luminaries and advocates should
be given an opportunity to protect women's rights.

Lastly, | will be very happy if the hon. Law Minister while replying
to the debate gives a comprehensive reply and telis the House as to when
he is going to come forward with a uniform law for the entire nation, and
also tells us what mechanism he is going to introduce to have very effective
results. Thank you, very much.

PROF. SAIF-UD-DIN SOZ (Jammu and Kashmir); Mr. Deputy
Chairman, Sir, it is so tragic, in fact, | was not prepared to speak, but on a
important subject like this, | decided at the spur of the moment that |
should speak on this Bill.

MR. DEPUTY CHAIRMAN: Please be brief because only 26 minutes
are left for this Bill

PROF. SAIF-UD-DIN SOZ: It is so tragic that a Bill that should have
come from the Government, our United Progressive Alliance Government -
we are proud of the Government -- it has come as a Private Member's Bill.
I am not raising the question of guorum. | did it once in the Eighth Lok
Sabha with a heavy heart because | found that many of us do not take
interest in legislations and on a Private Member's day, on Friday, the House
is having very thin attendance. | am very happy that Mr. Nariman has, in
fact, introduced a Bill to ensure that we pay attention to important areas,
particularly legislations. Now, it is very tragic that this subject has come after
SO many years since Independence. | must congratulate Miss, Kum Kum
Rai...

THE MINISTER OF LAW AND JUSTICE {SHRI H.R. BHARDWAJY) :
She is Mrs. Kum Kum Rai.

PROF. SAIF-UD-DIN 8OZ: All right. Mrs. Kum Kum Rai. 'Miss.’
does not convey anything wrong. | must congratulate Mrs. Kum Kum Rai to
have got a Bill here on the Table which discusses the women's right to
share property. It is not understandable why it has not happened. Women
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are in difficulty. We talkk of poverty line; we talk of poverty; we talk of
backwardness in rural areas, but we don't pause and think within that
backward bracket who suffers more. It is always the woman. The tragic
aspect of what is happening to women comes to the fore all the time every
week. Reports are made to the police and they go and organise a raid.

Many of those girls are innocent. They have been pushed by the
society to that situation. Yes, you are correct--it is a male-dominated
society. There has never been a concerted effort to do justice to the women
of India, who are 50% of the society. When there. is voting, it is the women
who vote a particular Government to power, because they go in very big
numbers and vote,

As far as women are concerned, it is a sort of excursion to come out
of the four corners of the house and go to the booth and vote. So, we have
been very cruel. | feel very sad inside my heart and mind. We are taking this
issue non-seriously, It is a Private Member's Bill and, yes or no, it will get
finished by this evening and we would forget aboulsit. But | am saying
something seriously. | will be one of those who will urge the Government to
propose a measure before this House and the other House and get a law
that enacted for justice to the womenfolk of India.

| belong to the minority community and it is a double anguish in my
mind and heart that so many Muslim organisations, all the time, talk on
emotive issues and they want to do this and that for the comnmnity. But
they are not interested. | don't know even one organisation, r-luding the
Muslim Personal Law Board--we respected that Board because of Maulana
Ali Mian and people like Qazi Mujahidial Islam of Patna. But we can't
respect an organisation because of some personality who is no more with
us. They don’t go into the question.

Mrs. Kum Kum Rai has rightly’ mentioned in the preambie that,
particularly, minorities, tribals and others are in difficulty. They are in
difficuity. Let me speak for my community. The Islamic laws provide for
proper share going to women. It is not being implemented. Then, they will
talk of so many issues and they will nct care for Islamic injunctions.
Therefore, it reflects on the working of such organisations who don't even
propagate or even raise a voice for justice to women. But, now, when | am
on my feet, | am speaking for ali the women of India. | must refer to my
community because you mentioned that minorities are in difficulty. Yes,
Muslim community is in difficulty. Muslim women are in difficulty. Islam gives
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full share to women in movable and immovable properties. In fact, when the
injunction is so clear, | don't know why these Muslim organisations, who are
mushrooming in India do ndt bring in questions related to the Muslim
women. But they don't stir up and see what are the Quranic injunctions on
inheritance of property. So, | salute Mrs. Rai for bringing in minorities and
tribals in this gquastion.

In the majority community also, women are not safe and women
are not respected. Women are not given full share in properties. Therefore,
Mr. Deputy Chairman, Sir, with this anguish in my heart and mind, | urge
you aiso, because you hold a very important position. We must all urge the
Government to get a Bill before us proposing equal share to women. In
Istam, the share has to be given but it may not be equal to the male. But
that can be looked into and /itihad can be invoked. But, as far as the
secular law in a secular country is concerned, we must fight for equal rights
for women, irrespective of caste, colour, creed and religion. Before that Bill
is brought before us, before an enactment is made, | would urge the
Goverrment--and the Prime Minister, particularly, who is the leader of the
nation--to raise a voice for women because the Government leads thg whole
pation. There must be an awareness programme sponsored by the
Government that women deserve justice, they deserve a share in the
property, they deserve equal share with men.

Thank you, 'Sir.

SHRI FALI S. NARIMAN (Nominated): Mr. Deputy Chairman, Sir, |
thank you for permitting me to intervene in this debate. | fully support the
sentiments expressed in the Statement of Objects and Reasons of this Bill.
There are many aspects of the clauses in the Bill, which perhaps require a
great deal of more consideration. But, | think, 2he most important aspect of
this Bill is its Objects and Reasons. | can find no exception to anything that
is said in the Statement of Objects and Reasons, which goes against either
the current sentiments or the Constitution. We profess equality from the
housetops. We always speak of the equality of the sexes. But in practice,
| am afraid, we are found wanting. It is now more than 50 years and it is
high time that the Government was alerted, particularly this Government is
alerted to the importance of having a comprehensive measure which would
subserve both article 14 and article 15 which says that special provisions
may be made for women and children and also article 44 about which there
is a lot of controversy about a Uniform Code. | think, the least offensive
manner in which the Uniform Code could be introduced is through a
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measure of this sort, namely, the property rights of women and girls which
should be equal to that of men because we are stil a male dominated
society, which is absolutely correct, a male chauvinistic society, in which we
profess to pay a great deal of homage to the women and to the female
sex. But as a matter of fatt, in actual practice, we do not. it is time that
we changed this attitude. That is why | suppert this Bill. | would urge upon
the hon. Minister to have a comprehensive legislation in the nature of the
provisions stated in this Bill. Thank you.

SHRI JAIRAM RAMESH (Andhra Pradesh): Sir, | thank you for
giving me this opportunity to speak on this Bill. | rise to support this Bill
that has been introduced by Shrimati Kum Kum Rai. | would like t¢ bring
three or four issues to the attention of the hon. Law Minister who is present
there. | am also pleased that we have former Law Minister sitting amongst
us, and a person who might have been the Law Minister, who spoke before
me. So, we have legal luminaries here who would perhaps have greater
knowledge than |.

I would like to make very specific recommendations and
suggestions for the consideration of the Law Minister. Sir, some years ago,
I think, three or four years before, the previous Government did a
comprehensive review of 22 laws and tried to remove the gender
discrimination in these laws. Actually, they had made specific
recommendations. There was comprehensive exercise done by the National
Women Commission and by Inter-ministerial Task Force. Property, of
course, was one of the elements to deal with in this exercise. But this was
a very comprehensive exercise. That was done, | think, between 2000 and
2002, to look at major laws in this country and to address the problems of
gender discrimination. 1 think much of the homework has been done. In
fact, in the National Common Minimum Programme there is a commitment
to bring these changes in the laws as has been examined by the expert
groups. | would request the hon. Law Minister to take action on this very
soon. An example of this, this morning, if you recall, there was a question
on declining child sex ratio in Himachal Pradesh. This is not only true of
Himacha! Pradesh. It is true of Punjab, it is true of Haryana, it is true of
Chandigarh and it is true of Delhi where alarmingly it has been happening in
the last 20 or 25 years. This is the most prosperous part of India. But yet
this is also that part of India where the number of girls against the boys has
been steadily and alarmingly declining. One of the reasons for this, as you
know, as we discussed this morning during Question Hour, is female
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foeticide. The previous Governments have passed laws to deal with sex
selection, to prohibit the widespread proliferation of sex selection clinics. But
if you look at the laws, as has been done by the previous Government, the
onus of proof is on the woman who actually is thé mother. It is really not
on the doctor. The punishment really falls upon the family, which in effect
really means falling on the mother because she is the person being
penalised for actually indulging in this act of foeticide. | am sure that was
not the intent of the law-makers but the way this legislation has come out, it
allows the doctors to go scot-free and penalises the women who
unfortunately is not the master of her own choice as far as child bearing is
concerned in this country still. This is an example of a very important
progressive social legislation where there is still inherent and ingrained
gender discrimination. Therefore, | would urge the Law Minister to bring this
exercise forward and come to the House with bringing forward these laws
and removing the inherent basis of gender discrimination. Secondly, Sir,
again if you look at the Common Minimum Programme, there is a
commitment that the Government will come forward with legisiation, if
legislation is so required to ensure that assets that are transferred as part of
Government programmes whether it is house sites, whether it is free pattas
would be in the joint names of both the wife and the husband of the house
owners, as the case maybe. Some States, you may recall, Sir, your own
‘State of Karnataka, passed this law two years ago and in Karnataka rural
housing pattas are in fact given in the name of both the husband and the
wife. Such a comprehensive exercise again | think is called for. We spend
huge amounts of money in asset distribution programmes through the
Ministry of Rural Development, as | said, there are free pattas involved, there
are house sites involved, there is ownership over community water well
sources and now increasingly there is also ownership on sanitation facilities
as part of the rural sanitation programme. So | think wherever Government
assets are involved, wherever ownership of Government transferred assets is
involved, ownership should be in the joint name of the husband and the wife
and this | think again is something that the Law Minister could come
forward with. Sir, finally | think if you look at the Statute Books, India is full
of progressive social legislation. It is not that we have not come up with
social legislation. If you look at things like dowry, combating atrocities on
women, if you look at, for example, enforcing the minimum age for marriage,
the problem does not really lie in the absence of sccial legislation but
perhaps increasingly the problem really lies in the enforcement of the social
legislation, in the awareness of that social legislation and making a public
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movement on the existence of social legislation and bringing this on the
political agenda. | think, all political parties really have failed in regard. We
have rot had the enforcement of social legislation. To give you a very
simple example, no political party really makes an issue of transgression of
‘the law relating to minimum age of marriage of girls into a major political
issue, This is sought to be explained away by the prevalence of poverty
and backwardness in many parts of India. | think, this is simply
unacceptable where we have progressive legislation; the onus of proof really
lies on political parties and the Government to ensure that these laws are
actually enforced. So, | would plead with the Law Minister that in addition
to bringing forward social legislation he alsc initiates major programme in
which the Government is a partner with civil society to increase public
awareness of social legislation and also create a public environment, a
general environment in which enforcement of sociai legistation is seen to be
a very important political task. Thank you.

SHRI R. SARATH KUMAR (Tamil Nadu): Sir, | rise to support the
Bill brought forward by Shrimati Kum Kum Rai. | am really happy to
participate in the debate of the Bill which is of great importance to our
nation. Sir, as you know, the Hindu mythology or philosophies respect
women and women are held in high esteem in our society. But as days
have gone by, we have come to a stage in our society where women are
not given the egual rights that they should be given. Man gets married to
the woman. Woman bear children and she has got all the responsibilities.
The man goes hunting for livelihood, brings back money and that is all. The
woman of the House takes care of the children, educates them, gives them
the base to deveiop themselves in society and then she takes up all the
responsibilities in bringing up the children for the future society, the benefit
of the children, the future of their family. They do all this. But when it
comes.tc property rights the woman is totally left behind, We should be
ashamed to say that we give women equal rights in every other way, but
not in property. Here, | would like to place on record that in 1990, our
leader, Dr. Kalaignar Karunanidhi, when he was the Chief Minister of Tamil
Nadu, for the first time, brought forward Bill on equal rights in property for
women’ It was about fourteen years ago. A Central legisiation should be
made to make it applicabie all over the country. Now, at least, that we
have woken up to the fact that women shouid be given equa!l rights in
property, this legislation should be adeopted immediately.
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Sir, clause 6 of the Bill clearly mentioned -- | really appreciate Smt.
Kum Kum Rai -- about the property rights for women. [t is also mentioned
in the Bilt that the women should have the right to stay in her husband's
house after the death of her husband. If the husband is died, his wife is
thrown out. She will be considered as a second citizen as far as that
house is concerned. She should be given all the respect that she deserves
because she has borne the children of the man there. But the family looks
at her as a widow. | think, we start disrespecting a woman when she
becomes a widow. This attitude should be changed. This can only be
changed when we have effective laws in the country. | am really happy that
it has come at a time when all the political parties, as has been effectively
pointed out by Shri Jairam Rameshiji, spoken about the implementation of
this law and this should be taken very seriously by all the political parties.
The forerunner, | would say, in this, is the DMK Party, which was
implemented this in 1990. So, this should be taken up very seriously and
the women should be given the property rights. | think, the man in the
society should think about it very seriously and we should reform the entire
system. The society shouid be educated. We should spend more money in
educating the society. We should take it up in a big way to educate the
society in giving equal property rights to women.

Sir, looking at the time constraint, in conclusion, | welcome the Bill
on my behalf and on behalf of my party. It is a wonderfu! Bill that has been
brought before this House by Smt. Kum Kum Rai. Let us all unite in this
cause to bring this as legislation and as has been rightly said by Dr.
Subbarami Reddy, the implementation of legislation is very important. All
the laws are enacted by Parliament but the failure comes at the time of
implementation. The implementation should be strictly monitored. | am
happy that both the former Law Minister and the present Law Minister are
here. | am sure, they take cognisance of the fact that we are for the Bill
and we should support the Bill. | think, it should be done at the earliest
pos.ible time. Thank you.
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SHRI ARUN. JAITLEY (Gujarat): Sir, let me first ot all congratulate
Shrimati Kum Kum Rai for having introduced, as a Private Members' Bill, a
very progressive piece of legislation. As Shri Jairam Ramesh was
mentioning, over the last few years, ever since this campaign for equality in
terms of property rights, equality in terms of various other rights, as far as
women in our society are concerned, has been built up, there has been a
periodic review in the society itself. There are broadly two challenges before
us. The first challenge is, have we kept pace with the changing times and
updated our laws to bring -about and actually confer the right of equality?
And the second challenge really is, even through legisiation when we are
able to implement the principle of equality, is the social environment of the
society still accepting those legislations and implementing those
leglslatlons? Let me start with the second point first. It was in the late
19508 that the amendments to the Hindu iaws were made. In those
amendments, several rights of equality in terms of parental property were
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conferred upon the Hindu women. Even today, 45 years later, we still find
that the social environment of the society has not readily implemented what
has been the mandate of the laws made by this Parliament. |, therefore,
feel that there has to be two-pronged attempt. One attempt, of course, .is to
keep the changes in the taw with the pace that is required and the second
is to create an adequate social opinion in the scciety where social pressures
to implement these laws are also increased and impiemented.

Sir, | have always believed and that aisc is the mandate of our
Constitution in Article 13, sub-clause (z), that all laws should conform to
rights conferred by Part lif of the Constitution, that is, the Constitutional
Guarantees. Now, when the mandate of the Constitution is that all laws
must conform to the constitutional guarantees, somehow we have kept,
because of the constraints of our system, personal laws outside the ambit
of those laws which are required to conform to the constitutional
guarantees. Even judicial opinion which had a great opportunity to accept
this principle that when all laws must conform to Fundamental Rights, the
right to equality, the right of women to live with dignity, why is it that
personal laws we were able to keep out of the system and even judicial
mandate did nct so require? | think one of the greatest challenges for India
in the years to come is going to be whether both the Parliamentary System
and our Judicial System will bring even those laws within the conferment of
article 13 itself and enforce the principle of equality even as far as those
iaws are concerned. Once we are able to achieve this, one of the
necessary consequences that will follow, that we will be putting on the road
map, the right to equality, the right to dignity as far as our women are
concerned. You require education, an educational standard to improve for
women if we are to confer a sense of dignity to them, you require to confer
a certain element of income upon them so. that they are in a position to
earn. You also require to confer the right to property, as far as women are
concerned. Now, one of the arguments which has been raised traditionally
as far as the right of property is concerned --and this is one of the reasons
why we have been lacking in our efforts to confer this right-- is that if this
right is conferred upon women and they get married, this will lead to
bifurcation and trifurcation of land holdings; and, therefore, we will face
resistance as far as large number of sections of the society are concerned.
Now, we have five States in India, four Southern States and the State of
Maharashtra, which in relation to the Undivided Hindu Family have already
implemented certain radical reforms. In fact, Kerala has gone a step ahead
of the other three Southern States in implementing those reforms. Once
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those have been legislated in those five States, the kind of resistance, at
times, which we anticipate which may be faced, certainly, was not faced in
those States. But the second challenge which still remains is that even
after having brought the legislation to that effect in those five States, that is,
Maharashtra and four Southern States, the implementation process of that
legisiation has been somewhat slow. And, therefore, Sir, when Dr. Kum
Kum Rai has introduced this piece of iegislation | have just two suggestions
to offer, for the hon. Law Minister who is present here to consider. The first
is, one of the big problems that we had been facing in our courts of law,
particularly, in relation to women who are not being maintained, is the
absence of adequate standards of maintenance and the expeditious grant of
them. Now, over the last few years, laws were changed to improve the
quantum as also to provide for certain advisory guidelines in terms of time-
frame so that it could be implemented quickly. | think, it requires to be
studied whether the implementation of what this Parliament has mandated is
actually taking place or not, or, is the process still very slow.

The second factor -- and, | think, when | see the text of this
legislation which is inbuilt in the spirit of this legislation -- is how do you
give a relief or a right, | don't even want to use the word 'relief’, give a
right, as far as property is concerned. Now, the right to property has been
evoived world-over in different ways. There are countries which
jurisprudentially expounded the concept of the husband’'s house as being
the matrimonial home. So, it really belongs to both the wife and the
husband together. Alternatively, in the parental property, or, in the in-laws'
property, or, the husband's property, or, in both, some legislative changes
have 1o be there to ensure a mandatory right for women. That is, tomorrow,
if she becomes a widow, tomorrow if she gets separated, or even if she is
having a happy married life, and | hope, most women do have that, if she is
living in a husband's house, at least, she lives there with a ‘sense of dignity
that I can't be thrown out at somebaody's will', Now, once this is mandated
by law itself, slowly, but surely -- it will take time; that has been our
experience since 1957 -- the social acceptability of this in the years is going
to come. With regard to the question which | had raised about the reforms
which have been made in the four Southern States and Maharashira, which
have still not been made in the rest of the country, | would urge the hon.
Law Minister to seriously consider referring this issue for some debate and
making a recommendation to the Law Commission itself. And, the reason |
state is that the whole concept of family structure in India is undergoing a
change. Fifty years ago, the concept of larger families, joint families was

208



(3 December, 2004] RAJYA SABHA

very prevalent. With each day which is passing by, this concept is getting
gradually eroded. Now, therefore, allowing this concept to remain for the
purposes of excluding the right of a woman in the property rights, | think, is
a question, which on account of the changing socio-economic environment
today would also require a reconsideration. Secondly, Sir, there are also
stil some legisiations which have been discussed in the past in the
Government, in this Parliament, where changes are required in property
laws, in succession laws, where some aberrations to the principle of equality
still remain. For instance, even when the property is not an ancestral or an
undivided Hindu family property but just a joint property in which a Hmndu
lady has a share, she may have a right but she is still prevented from
enforcing a partition of that property and enforcing a share in it; It is only
when the male members decide to partition it that she will get her share.
Now, in the year 2004, does it or does it not require a reconsideration
whether such a law should remain on the statute? And, |, therefore, go
back to where | had started from; if we now start {esting each one of these
issues on the principle of equality, on the principle of dignity, that these are
the rights which we have to confer on a woman, then- don't know whether
-- what .Mr. Nariman suggested that we should have a larger comprehensive
law which deals with allsthis -- that is so easily possible or not. If that were
possible, all of us would be toc happy about it. But even if that is not
possible, if we can really review each one of these laws which still remain
an aberration to the rule of equality and think in terms of making a forward
movement in some of them, | think, we would be leaving a considerable
amount of impact as far as the right to equality and dignity for Indian
women is concerned. ‘

Sir, thank you very much for giving me an opportunity. Let me
again congratulate Dr. Rai for bringing this Bill.

PROF. SAIF-UD-DIN SOZ: Sir, | would like to seek a brief
. Clarification..

THE VICE-CHAIRMAN (SHRI DINESH TRIVED): | don't k‘now
whether you can give your name to speak at this moment.

PROF. SAIF-UD-DIN SOZ: No; Sir, it is not that. | have already
spoken on it. But since he was our Law Minister, | want to seek a small
clarification.

THE VICE-CHAIRMAN (SHRI DINESH TRIVEDI): Okay.
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PROF. SAIF-UD-DIN SOZ: Sir, if you go for a comprehensive law
and start thinking of giving these rights to inherit property from the father's
property and then the prdperty of in-laws’, it will take a very long time.
Here, { think that is the spirit of the Bill; we want the woman te inherit her
father's property alongside her brothers. So, when you bring out a
comprehensive legislation, it can become part of that. But the spirit of this
Bill is that we are asking for the rights of women to inherit the property of
their parents. So, limit it to that and then, you can have a law immediately
after that. Otherwise, if you want a comprehensive reform for the whole
country, bringing in all sections, it will cause delay. You have already said
that there has been a lot of delay. So, this is my submission to you. Would
you like to react to this very briefly?

SHRI ARUN JAITLEY : No, Sir. Let the hon. Minister react to this.
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SHRI SHARAD ANANTRAO JOSH! (Maharashtra): “Mr. Deputy *
Chairman, Sir, | must express my sense of gratification, to begin with, at the
fact that this afternoon on .this particular subject so many Members have
taken part in the debate. Certainly, women attract more attention than the
situation of farmers does. Last time when we had a debate on the farmers’
situation, there were hardly ten Members present here. S0, women are
certainly not the most neglected section as it is. | must say that the overall
consensus of the debate has been that everybody had only praised for the
noble intentions of Shrimati Kum Kum Rai. As stated in the objectives, she
really intends to remove the disparities about property rights, but the debate
has started from female foeticide to the differential treatment that the girl
child receives, to the differential treatment in respect of education, etc. |
think, we should confine ourselves to the basic purpose of the Bill, that is,
removing the differences in the property rights. | have some reservations,
Mr. Deputy Chairman, on this subject for the reasons that have.aiready
been expressed by Shri Jairam Ramesh. We have far too many legislations
for social reforms. Right since the days of Raja Rammohan Roy, everybody
thinks that the best thing to do in order to bring about the any improvement
in the society is to come to the legislature, prepare a document, call it a
Bill, and have the law passed. What has happened, as Shri Jairam said, to
the Age of Consent Act? Even in my region in Maharashtra, a reiatively
progressive State, 70 per cent of the marriages taking place in the rural
countryside happen below the age of consent. What has happened to the
Anti-Dowry Act? Dowry continues to be a prevalent practice all over the
country. The question that arises is: Is legisiation the best way of bringing
about the desired results? We find that when social reforms are thrust over
the society before it is ready, often it results in corruption. A good example
would be prohibition in the State of Maharasthra. The prohibition in
Maharashtra resulted in corruption and inefficiency of the Police Department,
and the Department, which was once compared with the Scotland Yard in
London, is now voted as one of the worst Police Departments the world
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over. Similarly, laws about the dowry and consent have resulted not only in
overburdening the implementation machinery, but alsoc -- and let me warn
those who work with women associations -- -corruption and malpractices
have crept in the women organisations. Coming to the present Bill, | would
say that, with the best of the intentions, legislation is one thing and the
intention is quite another. In this particular legislation, which is a Private
Member's Bill, it could not be as comprehensive, as complete and as
waterproof as a Bill prepared by the Law Ministry, But there are certain
obvious and glaring mistakes or lacunae here which | would like to point
out. For example, in India, in many of the tribes, the rights enjoyed by
women are much more than that in contemporary legislation in the Hindu
Code Bill or even in this Bill. At the time of Hindu Code Bill, we had a
problem and the case went right up to the Supreme Court t0 decide
whether the tribals are to be considered as Hindus. Now, in this particular
Bill, we have not taken into account, as Mr. Soz pointed out, the practices
and the iaws prevailing in different communities. We have not taken into
account the differences that arise in the patriarchal systems and in the
matriarchal systems. In the property rights, it is the patri-locality and the
" matri-locality which is most important. The situations, in which women go
to the husbands' place, and the situations in which husbands go to the
wives' place, the property relations are entirely different. | would say that
this kind of a Bill cught to have been more carefully prepared and, as Mr.
Arun Jaitley pointed out, the question still arises if the time is ripe 10 bring in
such ‘a piece of legislation without causing further harm to the
implementation machinery. Thank you, Sir.

THE VICE-CHAIRMAN (SHRI DiNESH TRIVEDI): © Now, before |
request the hon. Minister to speak, may | have the permission of the House
that Shri V. Narayanasamy may preside over the House?

[THE VICE CHAIRMAN (SHRI V. NARAYANASAMY) in the Chair]

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY). Now, hon.
Minister may reply.

SHRI H.R. BHARDWAJ : Sir, | am very grateful-to Shrimati Kum
Kum Rai, who has introduced and got this important Bill debated in this
House. There are no two opinions that this is the most laudable objective
which we have discussed. Slowly but steadily, a consensus i® emerging
world over about the equal rights of ownership of assets in favour of women
at large and India is no exception. There are no two opinions also about
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the Indian civilisation recognising the highest status in favour of women.
One of the hon. Members has quoted from the scriptures that where
women are worshipped, the gods reside there. This is indeed our tradition
in Indian civilisation and we have been following it. But, Sir, society is never
static; it has been changing for several reasons - local and sometimes,
outside influence. So, changes do come in the society and the society is
influenced by those changes. But, the fact remains that no Indian can say
that women are respected and that they have been given their due share in
the family. As a matter of fact, it has been happening so, but there is also
a fact that in India, particularly in Hindus, the society was dominated by
male members. In the very concept of HUF (Hindu Undivided Family) the
karta, the head of family, dominated everything - big or small. But, that is
no longer the practice. Immediately after independence and after the
advert of the Constitution, we saw a glorious change in the Hindu mindset.
We were governed by old and ancient Mitakshara and Dayabhaga of Hindu
law. The first Prime Minister of India, Pandit Jawaharlal Nehru, was a
revolutionary leader. He brought revolutionary changes despite very strong
opposition within the Hindu community and brought the Hindu GCode Bill.

Those of us who remember those days know that it was seriously
opposed within the Hindu community, and, Panditji was attacked by saying
that here was a man who was going to destroy the Hindu religion. But, he
had a scientific temper, and, he passed a package of law like the Hindu
Marriage Act, the Hindu Maintenance Act, the Hindu Succession Act, and,
that has shown what kind of changes can be brought in a society which is
willing to reform, and, it has gone very much in favour of women because
they have certain rights accruing to them under those statutes.

We have a pluralistic society --Mr. Nariman has left- and everybody
who knows that we have different laws for different religions. We have
Hindu laws for Hindus, and, Hindus are defined under the definition of the
Hindu laws. We have Muslims who are governed by Personal Laws, and,
which are mostly not codified. We have Christians. Christians are governed
by the Indian Succession Act, and, so  are Parsis. Though, prima-facie,
these are different religions now, historically, Muslims, Christians, and, Parsis
had common founding fathers. You go to Abraham, go to Moses and so
on. Yet, they have different laws, personal laws.
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4.00 p.m.

And, those of us, who know a little bit of history of codification of
laws in India are aware, if we go back to the Charter Act, 1833, when India
was governed as Princely States, it was Lord Macaulay and his team of
jurists from Britain, who came to India and gave a uniform system of laws in
India, and, a uniform system of codes in India. When this Act was debated,
I remember, and, | vividly remember the words of Lord Macaulay when he
said, "this is a country which requires uniform laws because it is a country
where there are different kinds of law in different parts of India". There
were States, and, each State had its own kind of laws, and, in India, the
ancient law was the Dharamashastra. Where there was a Hindu State, it
was governed according to the Dharamashastra, with whatever
Dharamashastra was prevalent. Dharamashastra was a system of
administration of justice according to scriptures. !n some Muslim States,
you had the Muslim Personal Law as well as Muslim laws in those States.
But, when the British felt that this country needs uniform system of laws,
then a Charter Act, 1833 was passed. tord Macaulay said, *"We would like
to have uniform laws for this country, but uniformm only to the extent that it
is possible. This is a country of diversity, and, a pluralistic society. We will
not go into the personal law of Hindus and Muslims". This is recorded in
the debates of Charter Act, 1833. So, from that time onwards, our country
has been governed by personal laws of all religious denominations.

Pandit Nehru was a great visionary when he brought the concept
of the Hindu Marriage Act. Most of the members of community of
Brahmins, revolted against this. But he did it because he thought that it
was necessary. When | was the Minister of Law _earlier, the Christians also
came forward, Parsis too came forward; they wanted amendments in their
personal laws, and, we readily did it. On two or three occasions, the
Muslim Personal Law was codified. | clearly remember that in 1937, all
Muslims were brought under one umbrelia, the Shariat Act, 1937.
Thereafter, there was another campaign in favour of the Muslim women.
Maulana Ashraf Ali Thanvi, a great revolutionary, launched a campaign in
favour of the rights of Muslim women, and, he said that they should be
given the right to divorce.

So, the 1938 Act, passed in British days, was the second measure
of codification of Muslim Personal Law. It was the third time that | brought
a law in this Parliament, a law relating to the rights of Muslim divorced
women. People could not understand it properly. There was a lot of

214



[3 December, 2004] RAJYA SABHA

controversy that this was a retrograde law. But, recently, five judges of the
Supreme Court have upheld it as a laudable law which was passed,
because something was given concretely to the women and we had
absolutely no defined law under any statute. The difficuity arises for the
courts to define a law and interpret it when it is not in a statute book. You
simply assume that whatever you say, they have to interpret that. So,
codification is necessary. That is why, each time when we talk of equality, |
am second to none in giving better deal to the women because they are
most suppressed. 'Suppressed’, | told you, for historic reasons. Girls were
not given education earlier; nobody disputes it. What was the reason, |
cannot tell you. But, today, the mindset has changed. The women are
definitely coming forward, giving better account of themselves. Their
performance is aiso. better. So, why should not we review the situation?
Each generation has a right to review its situation. So, what | am
submitting is, | have absolutely no hesitation in saying that | accept
straightway what Kum Kumji has said. As a matter of fact, this morning,
when | was told that | had to reply to this debate, | called my Secretary and
asked, "Why was this delayed"? Giving property rights to women is in our
Common Minimum Programme also. | am very happy that the Law
Commission of India, in its 174" Report on Property Rights to Women has
proposed reforms under the Hindu Law and has recommended amendment
of section 6, Hindu Succession Act, 1956 and confer equal rights to
daughters in Hindu mitakshara coparcenary property. So, Sir, we are ready
with this. We have assumed office only for six months and we are ready
with this measure. | am assuring Kum Kumiji that | am going to introduce
the Bill as soon as possible. We have another law ready with us. if the -
House proceeds quietly and calmly, and if new people work as we expect,
normalcy will prevail..(Interruptions)... '

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): The Minister
also knows the timeframe. He knows when to bring it.

SHRI H.R. BHARDWAJ: Sir, in-this parliamentary life, it is very
difficult to set a timeframe because we are uncertain about what happens
tomorrow. But, | am giving a commitment that | am going to take it to the
Cabinet next week.

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): Thank you very
much. '
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SHRI H.R. BHARDWAJ: A draft is ready with me, and | think you
will be ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, | have a point. ...{Interruptions)...

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): The Minister is
very positive. Why do you want to put a question?

DR. T. SUBBARAM| REDDY: My optimal point -is about the
-mechanism of implementation of what Mr...(Interruptions)...

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): No, no. When
the Bill comes, we can discuss that. Subbarami Reddyji, you will get an
opportunity.

SHRI H.R. BHARDWAJ: Sir, Subbarami Reddyji is more ritualistic
than practical. That is what | know about him very well. He wears so
many kinds of ornaments and all that. He is a sadhu. Sir, | am giving this
reply with all seriousness because | am a great votary of rights of women.
In my own house, | have done reforms, | will not tell you. My daughters are
more educated than my son. They are given more property than my son
could get. The woman cares for everybody. |If she is living in her father's
house, she cares for her father. When she leaves the house of her father
and goes to the in-laws, even then, she cares for the house. So, women is
not only the janini but she is the sustainer of the worid also, because right
up to her old days she serves, and if she is destitute, she is allowed to
starve and she is not cared for, it is a tragedy for the society and that
society will never progress. - Therefore, this campaign ‘in favour of rights of
women is really a slow and steady revolution which we are seeing. But, |
would caution our friends, like Shri Fali Nariman have said, let there be a
uniform law for all women. It can't be, simply because, | telt you, we are a
different religion. Whatever is happening in Karnataka, or in Kerala or in
Maharashtra ...(Interruptions)...

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): Marumakkal
thayam law in Kerala,

SHRI H.R. BHARDWAJ: No. 'he is the Hindu Succession
(Amendment) Act, 1986 in Andhra; there is the Hindu Succession
{Amendment) Act, 1994 as well in Tamil Nadu. All the State Governments,
including the State of Kerala, have amended this Hindu Succession Act.
The Hindus form a majority in the country and they have done their job in
some States. We are going t6 do it at all-India level.
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Then, Muslims, in their Personal Law, have a better deal in property
for daughters, | know about the Muslim Personal Law. If a boy is allowed
to have one half, the daughter is given one-fourth. This is the presemnt
status of the Muslim Personal Law. But it needs to be codified. | have
been pressing the Muslim Personal Law Board since Shah Bano's cass that
it is in the community's - own interest that they alsc codify their law like the
Parsis. The Parsi community is a very small community, but they have got
their law codified, and they go accordingly under the indian Succession
Act. Only two or three years ago, Mr. Arun Jaitley brought an amendment
in the Christian law and this House passed that amendment. So, each
religion has to update its laws. | cannot speak for all communities uniess
they aré ready. This is the accepted policy of all Governments. Earlier
Government also had the same policy that the initiative must come from the
community. Otherwise, if Hindus say, well, Muslims should go and lead
their lives like this. But Muslims would not do it. Now, everybody is
recognising that women have to be given a better deal. There are nc two
opinions about it. When there is pressure what one can do. What is
happening in Indonesia? What is happening in Malaysia? What is
happening in Egypt? You go to these societies; they are all Islamic
societies. Malaysia has brought tremendous reforms in their laws. If a man
wants to marry the second time, he has to seek the permission of the
court, and give grounds for divorce, or | mean, remarriage. So, this is a
society which is developing a consensus in favour of the rights of women
and children also. As a matter of fact, the UN Charter itself says, "All are
equal; ail men and women are born equal." Our Constitution also accepts
the doctrine of equality under Article 14. So, this is a very welcome step,
but with one exception and that that it is not possible to bring a uniform law
on personal laws. We are ready with a Hirdu Succession (Amendment)
Act. Then we will examine other Acts also, the Christian Act, Indian
Succession Act; then we will examine the Parsi law; then we will talk to the
Muslim community. Then there will be different kind of laws that will have
to be dealt with, but right now this is there.

Another issue was raised about the child marriage. | am very
happy to say that ! have also prepared a note for the Cabinet on this. We
cannot afford to do this. You are very much aware that this is the biggest
tragedy that the girl is treated so shabbily that she does not know what is
happening and she is told that she is already married. So, a restraint is
needed on the child marriage.

SHRiI JAIRAM RAMESH: What about time-frame?
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SHRI H.R. BHARDWAJ: Time-frame? | know it very well that you
were in the drafting committee and that all these suggestions had been
drafted by you. And the pressure of the lsader is already there.

- THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): He comes
from the 'Pressure Group'.

‘SHR! H.R. BHARDWAJ: Sir, what 1 am submitting is that this is a
part of this Government's Common Minimum Programme, and we are duty-
bound to implement it. The Prime Minister told me yesterday only that
these two Bills had to bring in the next Cabinet meeting. So, | drafted it
overnight yesterday and, that is why, | have brought them here. These two
are in the pipeline, and, | hope, if the time permits, we will pass it soon.
They will go to the Gommiittee.

The third thing which | am saying is with regard to test whether the
child is male or female. This law is already there. These laws are there,
but our mentality must change. This is the human mentality which must
change. If the son is born, then there are some sort of celebrations, S9#
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2R FIST YRGS | W] yee & U # anuet ww €, 4 Rt §
Tdl FrEw - A W Bae ST B | AR SigT @) U 8, 9% TS & O A8l B
ot 9 @ yafed s ¥, e9a gl guae o e ad &) wasdh, wE A
fazgre &1 s ¥ s gEgw @ Sh & w9 @ &1 @rm wwar g ek s
NIRRT P s Ra el ad iR g wa d v ¥ sw e & g
e o | .

THE VICE-CHAIRMAN (SHRI V. NARAYANASAMY): Madam, now
your reply. Reply by the hon, Member because the hon. Minister has
considered all your demands.

1. $HGH W (REw) © gvag, wEcd| 937 Reaw & & dwdia shew
9 g1 ) Tadt 3 fF 21 vt F o ) omeh et Y affewR e, wufiy
# ) BT JWER R 39 U wigde dew e uw sAR @48 v & @i A aoeh
Al ofiv geoiw wed faan) aw 6 b vl @ 9 afew a9 & Ao a9l i)
950 AYgd AUR UY IR 37 9 B aRiT faar 5 o aw wiRent o wokt #
W BT AR A€ BT a9 aF SAN arafad Fagd T o gact €1 o9 9%
AfRey Aoy w9 S 99 9@ FERT ST Heigd T8 erml
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FEM ﬁr%ﬁ FR common minimum programme ¥ ¥ g &1 ggad #ogd &
Sooid BT Y JOHNoT0 W wHR A 79 wEwyet gy o W W@ ¥ s AR

wEeT, ardt e §AR B A ot 3 avares Rar & Ry ag Aw @

fadrgs e v e ARy ARteRT Bt gg afwr ferm e amo e |t
Pt gga-agd gEE Qo gV F T IF fovrae aft el § |
The Bill was, by leave, witharawn.

THE VICE-CHAIRMAN (SHR! V. NARAYANASAMY): Yes, the hon.
Member Shrimati Kum Kum Rai has withdrawn the Bill on the basis of the
assurance given by the hon. Minister. The hon. Minister was very positive
that he would bring forward the Bill in this House. We are very happy
about it and now we will take up other Bills for consideration. Now, the Bill
is withdrawn. Now, the next Bill is by Shri R.S. Gavai. Not here. Then,
Shri K.B. Krishna Murthy., Not here, Shri Abu Asim Azmi. He is aiso not
there.

Then, there are two more Bills listed, namely, the Entertainment
Industries Protection and Development, 2003 and the Promotion of Tourism
in Hilly Areas Bill, 2003. But | have been informed that the President's
recommendation under Article 117, sub-clause 3, of the Constitution has not
been received so far. Therefore, these Bills cannot be considered by the
House today. We hope the recommendations of the hon. President will be
communicated soon so that the discussion on these two Bills may take
place on the 17" of December, 2004. Now, since we have no other business
for discussion, the House is adjourned till 11 a.m. on 6" December, 2004.

The House then adjourned at sixteen minutes past four of the clock till
eleven of the clock on Monday, the 6" December, 2004.
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