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The Insolvency and Bankruptcy Code, 2016

MR. DEPUTY CHAIRMAN: Now, the Insolvency and Bankruptcy Code, 2016.
...(Interruption)... We have decided to take it up today. ...(Interruption)... No, no. In
the morning, we decided. There was already an understanding that we would take
it up. But I would caution you that the total time allotted is only one hour and we

will be very strict to that. Now, the Minister to move.

THE MINISTER OF STATE IN THE MINISTRY OF FINANCE (SHRI JAYANT
SINHA): Sir, I beg to move:

That the Bill to consolidate and amend the laws relating to reorganization and
insolvency resolution of corporate persons, partnership firms and individuals
in a time bound manner for maximisation of value of assets of such persons,
to promote entrepreneurship, availability of credit and balance the interest of
all the stakeholders including alteration in the order of priority of payment
of Government dues and to establish an Insolvency and Bankruptcy Board
of India, and for matters connected therewith or incidental thereto, as passed

by Lok Sabha, be taken into consideration.
The question was proposed.

MR. DEPUTY CHAIRMAN: Shri Anand Sharma, you can speak now. Total
time of your party is sixteen minutes. Your party has two speakers. So, you confine

it to ten minutes.

SHRI TAPAN KUMAR SEN (West Bengal): Sir, you take the opinion of the
House. The House should continue to sit till the Bill is discussed. This is a very

serious Bill.

MR. DEPUTY CHAIRMAN: It is up to the House. I have no problem.

...(Interruptions)...
SHRI TAPAN KUMAR SEN: Don’t intrude upon my right to speak on the issue.

MR. DEPUTY CHAIRMAN: The time allotted by the BAC is one hour. What
do I do? You are also represented in the BAC.

SHRI TAPAN KUMAR SEN: No. We did not want just one hour for it. You

have subsequently guillotined the time.
MR. DEPUTY CHAIRMAN: No. I have not done that. How can I do that?

SHRI TAPAN KUMAR SEN: The allocated time has been subsequently guillotined.
Don’t say that the BAC has given one hour for it.
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MR. DEPUTY CHAIRMAN: Mr. Naqvi, what is the position? How can I cut
the time which has been allotted by the BAC?

TS B WA § Ao WAl AT WG BRI HATGT W I HAI
(N AR N Ahdl): P °C B GHI B, §9 Ud S P 3R 3fNGd qUF &1
R & die T @re, i o |

MR. DEPUTY CHAIRMAN: Tapanji, the allotted time is one hour. But if you

want one or two minutes more, it is okay. That is the point. Shri Anand Sharma.
3 AR A AHA: W, B9 AU U] BT <gH I STBT § < B

SHRI ANAND SHARMA (Himachal Pradesh): Sir, The Insolvency and Bankruptcy
Code Bill is a much-needed change that is required in the country and, therefore,

I rise to support it.

Sir, we have dated laws when it comes to bankruptcy and insolvency provisions.
We have The Presidency-Towns Insolvency Act, 1909 and The Provincial Insolvency
Act, 1920. There are only three provincial towns where courts can deal with it,
particularly when it comes to the issues relating to bankruptcy declaration as well
as recoveries. It is confined to Chennai, Kolkata and Mumbai and the Provincial

Insolvency Act to the subordinate courts.
[THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE) in the Chair]

I may mention here, Sir, that the existing regime is considered to be inadequate,
flawed and time-consuming. Primarily, the dissuading factor for any investor or
entrepreneur is that when he starts an enterprise, there is always a fear of dealing
with multiple laws, especially if one realises that the investment was a wrong choice
or the enterprise as such has failed. Then he has to deal with scattered laws for
its revival, or, to exit, or, for its restructuring. There are a maze of laws. We have
The Sick Industrial Companies Act, 1985; The Recovery of debts due to banks and
Financial Institutions Act, 1993; The Securitisation And Reconstruction Of Financial
Assets And Enforcement Of Security Interest Act, 2002; and The Companies Act,
1956 and that of 2013. When this Code was being discussed even in the Select
Committee where it was referred to, it was very clear that The Companies Act,
2013 was yet to be notified.

Sir, these laws also provide for multiple forums. The BIFR is where a failed
enterprise goes for its reconstruction or revival or the payment of dues to the

creditors, the workers ...(Interruptions)...
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THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): I request for silence

in the House.

SHRI ANAND SHARMA: Sir, there should be order in the House. I think the
Government Members are non-serious about it.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): I will request you

to please...(Interruptions)...

SHRI ANAND SHARMA: If you are going to have this, then you can adjourn
the House.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): No, no. The Ministers
cannot do this.

SHRI ANAND SHARMA: Sir, there are multiple forums which exist today to
address the issues of failing enterprise, their recovery, workers’ dues and creditors’
dues. They range from the BIFR to the Debt Recovery Tribunal. Then we have
the NCLT, which is yet to become fully functional, the High Courts, the Appellate
Tribunals, and finally the Supreme Court of India. There are also informal mechanisms
for debt restructuring, and today, it is a big issue in the country because of the
NPAs which have climbed to ¥ 7,00,000 crores. The number of defaulters also has
increased. The enterprises which have failed in businesses, their insolvency and
bankruptcy proceedings must start. These informal mechanisms are the corporate
debt restructuring guidelines of 2012 CDRs, the joint lending forum guidelines and
the strategic debt structuring guidelines.

Sir, what is important is to understand that when an enterprise fails, the
proceedings must start. The present regime doesn't do justice to the workers or to
the creditors. When it comes to the first charge in the existing regime, it will be
recovery of the tax of the Government dues. That is exactly what this present Bill
seeks to alter the priority. Through a waterfall mechanism, there the workers' dues
get the first priority; and, yes, the creditors too are assured. What is important is
that when an enterprise or business is found to be unviable, then, what is the action
to be taken? Recovery of the creditors' dues, and safeguarding the interest of all
stakeholders, at the same time, not to condemn it to dic a slow death, but to look
at the possible revival by bringing in a new management and giving an opportunity
to the existing one. If not, then, the last resort is for the insolvency processes to

start and to be concluded.

We know that this is the first step but an important step because after this Bill
is passed, at least, eleven laws will have to be amended. Only then the process

which we are starting with this Bill will be completed. It is going to be fairly
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[Shri Anand Sharma]
exhaustive. But, at the same time, what is equally important is that we are creating

a mechanism through a comprehensive law which gives a legal protection to the
creditors 'rights and the debtors' needs for facilitating to reorganise the enterprise or
to obtain the relief. It also provides for the timely revival of viable businesses and
also the liquidation of the unviable businesses, as I said earlier, the minimisation of
losses to all stakeholders and saving the value of the failed businesses. There are
many salient features in the Bill which are commendable. The entire process has to
be time bound in 90 days. Of course, there is a period of extension which is given.

It also makes a very clear distinction between legitimate failure and malfeasance.

Regarding the forum for consolidation, — as I referred to earlier about the
multiple forums — here there will be only three forums for the recovery, the National
Company Law Tribunal (NCLT), the Appellate Tribunal, the Debt Recovery Tribunal
and the DRAT. By bringing in the insolvency resolution professionals, through this
Code, which so far we have not brought in at all in our country, we are separating
the commercial from the judicial. In addition to that, there are agencies which will

be dealing with them.

Therefore, 1 personally feel that the provisions of this Bill will help in
collecting, collating, authenticating and disseminating information, which is required
for investors, entrepreneurs and for all stakeholders. That is made available. The
insolvency information utilities are established, which would help in collating, as
I said, and disseminating the information, which is much needed. There is also a
clear provision for an early recognition of the financial distress and a swift processing

of the proceedings.

Now, the trigger, as to who can start the process, is also important. But, through
this law, either a financial creditor, an operational creditor, a corporate creditor or

an individual can trigger and start the insolvency proceedings.

Therefore, without going into more details, once again, pointing out and
underscoring that eleven more laws will have to be brought before this House,
including the SARFAESI Act and the DRT, I would like to say that this is a good
beginning. That is why my Party has decided, as we have always taken a progressive
view when it comes to reforms... ...(Interruptions)... Allow me to put that on record

because we are supporting it. Don't look at the time. It is Party's time.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): I am not saying
anything.

SHRI ANAND SHARMA: Sir, we have always been in support when it comes
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7.00 p.m.

to something constructive, positive and progressive. That is why, if you look at the
journey of this country, from the first reform and liberalization process in 1991, to
where we are today, it is because of that thought, the philosophy and the contribution.
I would also like to say here for record that it is important that when it comes
to bringing about important changes, whether it is about this particular issue of
insolvency and bankruptcy, bringing about structural changes on taxation issues or
any other major policy which impacts the country, the States have to have a broad-
based consensus. Unless and until, we are able to build a bipartisan consensus, we
cannot take forward in a correct manner the measures that the country must take and
the institutional mechanism that should be in place. Here this is happening because

together we have been able to build a bipartisan consensus.

With these words, I commend this Bill and support it.
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SHRI VIVEK GUPTA (West Bengal): Sir, thank you for this opportunity. I don't
have a lot to say. I just have a few clarifications to seek, through you, from the
hon. Minister. I wish to seek because I could not find these in the Bill. If he could

clarify this while replying to the debate or if he could send it later, I appreciate it.

The first one is about the misuse of data. Due to insolvency a lot of data will
be exchanged between intermediaries. But, there is nothing which prevents the misuse

of data. So, I hope he clarifies or specify or address it.

The second one is: Does he plan to increase the judicial infrastructure? I am
saying this because this will, no doubt, put some more load. It is already said and,
according to the latest statistics, we are having more than 75,000 cases pending in
various Debt Recovery Tribunals. And, this number has increased in the last 2-3

years. So, I just want a clarification on that point.

Another point is about cooperation among financial institutions to identify repeat
willful defaulters. We all know that we have a body called SIBIL. So, it is not that
the bankruptcy law should be giving protection or coming to the aid of person who
repeatedly wants to bankrupt. So, there should be some safeguard against a person

who wants to go bankrupt every time.

Sir, there is an interesting concept that has been introduced and it is called
Insolvency Professionals and Agencies. There is a lot of freedom given to a lot
of people to act as agencies. But, there is nothing mentioned whether Insolvency
Professional can jump over from one agency to the other. So, how crossing over of

an IP between agencies is handled?
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[Shri Vivek Gupta]
I hope that there is some synchronization with foreign laws when there are cross

border insolvencies involved.

Lastly, I have a very serious question to ask. And, I would like to draw the
attention of the hon. Minister, through you, to clause 140(2) which says that a bankrupt
shall be disqualified from being elected to any public office where appointment to
such an office is by election or being elected or sitting or voting as a member of
any local authority. Sir, here, there is no mention or clarification whether it applies
to sitting Members. Sir, we all know, till last week, we were faced with an issue
where a sitting Member was a fit case for this. So, we don't know whether an
elected Member will be covered under this Act. This talks about the future laws; it

does not talk about the existing laws.

With these observations, I wish to congratulate the hon. Minister for bringing
this Bill.
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3R YA Bl P! AGS A I8 W PR Bl BIRIT Bl & b MR R AR
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a1 81| faaTelt S b1 Fa9 Afd BIIET WRBRT bl & AMIRDI Bl e

ABIGY, ORI ddl &1 riegawe R dedl g, dfed M 9 & ool aro
Qrdl ®I AR HE 90,000 PRIG FYY &1 I§ Fhel B Y ol Bl 36 HIFSl 2
& AN & Hdlldd ARBRI dhbi Bl a¥ 2018 TP 2.4 ARI PIIS BUY Bl Yol Bl
ARS8, T 98 9 3 AP DI IRT B UGN JRALIAE. TR AR $9
3 41 A AR T & o faarel B &1 Hdl P Fold BY §Y ol DI <4
g31 &1 U H U I8 3o © & onRax Foh & & Jol W faren S @1 ol
PT YA R T gSd1? ...(AHT DY 6., TRSRI dbi BT HAT G Bl ITh
B BT 5 BIEa! 8, Sdib ol & & dpi W g HES 1.5 BIal gl I8 W © b
B Y Bl DI Y TSI dols IR W gl 3AP ITATdl IoHdrsl H giad, Bl
B3N ®oi R Fama fwaag @ s8¢ fay Rer €

A ISR H G g AAA g 2 &b AISET Sl § A Pl A 81 (a1
ST R8T 81 $B ARl A faadgde I8 gena a1 § {6 9 drEl & A iR 596
UH TN Bl YA B 1ol Jaesi & T AHe- 841 a1fegl V41 $dfelg g,
aifes il aRE &1 faare Ua7 9 81 W € P R g9 Al B wEw T8l fhan
7, A g9 3R 99! fegwd H U Add Bl ....(FHT B =,

Terey, R omer el a)1 gema 7 5 S a9-a9% @Ry &R Senmufa €, $9
TR BRISI BYY BT Hol BT 8l I W PIs BIHI dRATS 8| bl S, SR BIg
Rrpom T8 w4 ST SR S BIC-BIC ITH! B § TAT Sl BIC-BIC HRER HA
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THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Now, Shri Tapan

Kumar Sen. You have only two minutes but I have been told to give you double

the time. So, you have four minutes.

SHRI TAPAN KUMAR SEN: Sir, regarding time, I have already made my...

...(Interruptions)...

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): I don’t want to

argue with you.
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SHRI TAPAN KUMAR SEN: I also don’t want to argue with you.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Please carry on

instead of wasting your time on argument.

SHRI TAPAN KUMAR SEN: Sir, I can only assure you that I will only raise

relevant points and finish as quickly as possible.
THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Not long ones, Okay.

SHRI TAPAN KUMAR SEN (West Bengal): But, there are certain points which
I think need to be raised and have not yet been raised by my other colleagues who
have spoken on the Bill. At the outset, let me tell you that I give much importance
to what Shri Anand Sharma said that while addressing the insolvency and bankruptcy,
the prospect of revival also should be seriously exercised upon. That is also a very
important thing and for that the institutions in our country are badly in deficit like
we have the sick industries. That needs to be addressed very seriously. Let me cite a
quick example of Indian Cables. I will cite examples only of private sector because
public sector may create irritation to some people. That may not be good for the
country. The Government has no business to go into that. So, I am not going into
that. Indian Cables, it has been lying sick for more than two decades. Still, it is
having production units and estate resources in three States. Some 1300 workers are
there. It is going on in the BIFR. Finally, after a lot of litigation it came to a stage
when TATA and other industries came forward to take it over. Ultimately, the BIFR
decided in favour of TATA. Thereafter, again there was some litigation. Now we
have landed up in a situation where BIFR is now to take a final call. Everything is
ready. It is more than a year, almost. The case is languishing because BIFR is not
having a Presiding Officer. I wrote at least thrice. Nobody is there to take the call.
So, you want to revive the manufacturing sector in the background of your ‘Make
in India’ slogan. But, if these things go unattended, then ultimately it does not give
you the desired results. That aspect needs to be taken into consideration. For that,
the institutions which have already been created have to be properly strengthened.
There should be regular filling up of the vacant positions Presiding Officer and other
supporting staff. That needs to be taken care of so that the things are speeded up

and revival is made possible.

Secondly, so far as realization of the dues of stakeholders in otherwise
insolvent, bankrupt or going to be closed companies, is concerned, a rare situation
has developed. The Joint Committee has done a wonderful job. The Bill’s original
content has been made much better. There were so many loopholes and those have

been tried to be filled up. In one aspect, care has been taken. What is it? Among
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other dues, the workers’ dues are given the same status — of not only the secured
creditors but also of the workers. The workers’ dues are to be given equal primacy
when the dues clearance situation of different stakeholders arises. It is rightly taken
up. But, I think, so far as the dues of workers vis-a-vis the other stakeholders are
concerned, there is a lack of comprehension of the problem. I don’t understand why.
The Joint Committee has rightly recommended to improve it. But why two years?
The workman’s dues in Clause 53(1)(a), (b) and (c), the suggestions are made to
change. The Government has accepted that. The workmen’s dues for the period
of 24 months preceding the liquidation commencement date is mentioned. Then it
is said that other creditors, whatever their dues from the company, are recovered,
etc., etc. Why 24 months? You must appreciate the fact that a company does not
turn insolvent or bankrupt or sick just in one day, all of a sudden. It happens in a
process. In this process, the first victims are the workers. Their statutory dues are

not being paid to the concerned authority. ...(7ime-bell rings)...

Sir, I have to make my point. Please allow me to quickly finish. I am not adding
any flesh. I am just trying to place things straight. Sir, when an industry starts getting
sick, the first victim is the workers. Their statutory dues are not being paid although
the statutory dues are deducted from their salaries in terms of PF, ESI and others.
The people are retiring, not getting their statutory dues. It starts. Till that time, it
was not officially considered, that to be insolvent, it will have to go through the
liquidation process. It carried on. Then, at some point of time, certain agency decides
that it should go on liquidation process. The High Court appoints a liquidator, etc.
Then, the liquidation process starts. You are wanting now to straighten that process.
In that event, two years from the date of liquidation, the time to clear the dues of
the workers is absolutely unjust. Please note that so far as other stakeholders are
concerned, if the bank dues are not paid, that night bankers don’t go on starvation.
But, a worker, if he does not get one month’s salary, he goes on starving and his
children’s education stops. For the entire family, it is disastrous. Twenty per cent of

the registered factories are closed today. ...(7ime-bell rings)...
Please, Sir, I am just completing. I have not uttered even a single word extra.
THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Please finish early.

SHRI TAPAN KUMAR SEN: Twenty per cent of the registered factories are
closed today. Please think about the fate of those workers. The whole family gets
destroyed. Similarly, for the workers, why is it for two years? Why aren't the entire
dues of the workers, their legal and legitimate dues? Workers’ due becomes due only
after they give their labour. That is their earned due. It is not some other kind of

due. I request and urge upon the Minister, in this area, I think, the entire legitimate
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earned dues of the workers, including the statutory dues, must be included. Let

me just cite two examples. Again, one from the public sector and one from the
private sector. First is, Tyre Corporation of India. It is a public sector company.
The liquidation was ordered. For the last 43 months, the workers are not getting
their salary. At least, hundred more workers retired, but not got their statutory dues.

...(Interruptions)...

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): If you start looking
at me, then it will be better. ...(Interruptions)... Start looking at me. ...(Interruptions)...

Then it will be better. ...(Interruptions)... You also know that.

SHRI TAPAN KUMAR SEN: Sir, I am, actually, trying to impress upon the
Finance Minister. ...(Interruptions)... Okay; thank you. So, they are not getting their
statutory dues. Even they retired, but, they did not get their statutory dues. For the
last 43 months, the workers are not getting their salary. The High Court which has
ordered the liquidation, the same High Court ordered the Government, the Industry
Ministry in this matter, to sanction ¥ 1,065 crores in January, 2016, for salary payment
of the workers. But the Government has not yet complied with. I wrote thrice to the
Minister, but, there was no response. So it clearly depicts that the workers' problem
is not really realised by you people. That is why you allow like this.

Another interesting example is of Daewoo Motors company. Fourteen years ago
the liquidation was ordered. The official liquidator was appointed in July, 2004.
Hon. Finance Minister, I want to draw your attention that the official liquidator was
appointed in July, 2004. In the meantime, the Bombay Debt Recovery Tribunal has
seized some of the assets of that company and when the official liquidator is asking
that I am to settle the dues of the workers — 1,400 workers are there in the roll —
through Calcutta High Court, they have been ordered that you should not interfere
in the assets of the company, which is at the charge of the Debt Recovery Tribunal.
During the last fourteen years, they wrote to all concerned of both the Governments,
knocked every door, still they have not got the justice. So, that is why, I think that
the primacy of the workers' dues has to be duly understood. I urge upon you, so
far as this Bill is concerned, all legitimate earned dues of the workers, including
statutory dues, should be included, instead of just putting two years' dues. You are
not giving them anything just as presentation or some token help. They are only
asking for whatever they have legitimately earned by their labour; whatever they
have legitimately saved through deduction from their salary, they want those dues.
Their equal rights have to be settled while clearing the dues of other stakeholders.
I urge that this should be included. The hon. Minister should consider it as this two

years' business reflects complete lack of understanding of the real problem of the



Government [11 May, 2016] Bills 411

workers, who are the worst victims when a company goes insolvent and bankrupt.
Others could manage from here and there, but they are the worst victims. So they

are to be taken care of. Thank you, Sir.
THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Shri Bhupinder Singh.

# IR @ AHdn: W, 99 O qW gH ol § P g9 R W discussion
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SHRI PALVAI GOVARDHAN REDDY (Telangana): I support the views expressed
by the hon. Member Shri Bhupender Singh.

THE VICE-CHAIRMAN (SHRI V. P. SINGH BADNORE): Shri Anil Desai —
not present. Prof. M. V. Rajeev Gowda. ...(Interruptions)... Prof. Gowda, how many

minutes do you want?
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PROF. M. V. RAJEEV GOWDA (Karnataka): Five minutes, Sir. ...(Interruptions)...

There will be no word out of place, I assure you.

Sir, the great economist Joseph Schumpeter talked about 'creative destruction' in
the economy. When a company thinks that its technology is dominating and it has
a monopoly, at that very moment some other innovation will come up which will
change the game, drive that company out of business, and take over the market.
For example, Kodak had its moment. But, today, we all know that with cameras in
cell phones, we do not have that kind of a camera industry any more. So, this is
the order of things. And, entrepreneurs know that. They know that they are taking
a risk. There is a chance of success. There is a chance of failure as well. In the
Silicon Valley, they have certainly learnt how to deal with failure. It is something
that they appreciate. They say, some company may have started and it may not
succeed. They give an opportunity to pick up and start all over again. And, it is
not fear of a taint or something that damns a particular entreprencur. So, we need
to create an environment where companies can close down, where entrepreneurs can

pick up and start new innovations, new businesses, as they move forward.

In India, Sir, the situation is a little more complicated by our history. We have
a long tradition of promoters who have siphoned off money from companies; who
have inflated projected costs and make the bank pay most of the money for that.
And, then, essentially, walk away and leave the bank in the lurch; leave the labour
in the lurch, and create a real mess for everybody for years and years to come. We
needed a mechanism to resolve these kinds of issues. And, this Code is a wonderful
step in the direction of essentially dealing with bankruptcy and insolvency in a manner

that will enable the economy to pick up and move forward once again.
(MR. DEPUTY CHAIRMAN in the Chair)

But, Sir, as the title of the Bill itself says, it focuses purely on bankruptcy and
insolvency and has very, very little emphasis on turn around. This is what Mr. Tapan

Kumar Sen was talking about, that is, revival. There is not enough emphasis on this.

Now, I just want to bring a variety of points to the attention of the hon. Minister
on the issues that must be addressed. The very first dimension is the one about
expertise. Where are the turn-around specialists in our economy, whose expertise
could be drawn upon to help companies revive themselves? We do not have enough.

And, that is a real challenge.

Similarly, when we talk about insolvency professionals, we will be needing
in significant numbers. And, the other kinds of organizations are also going to be

required. It is not going to happen overnight. We are going to require huge amount
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of focused efforts on the part of the Government, along with business schools, along
with industry bodies, to ensure that we have the personnel who can actually come

forward and help make these plans an actual reality.

Then, there is one more clause. When we talk about performance bonds for the
professional groups, which are going to be involved in this entire process, the amounts
required for those performance bonds are enormous. And, professionals would not
be able to raise those amounts. Something needs to be done to ensure that these
kinds of organizations are not disincentivised from coming and participating in this
very, very crucial sector of the economy. As I talk about performance bonds and
money, it brings me to the finance dimension. We need debt and we need the ability
to leverage in order to help company's turnaround. In the absence of a deep bond

market in this country, where are such funds going to come from?

The third dimension, that is a challenge, is a regulatory dimension. Many of
the professionals that are going to be involved in this, say, people like Chartered
Accountants, have a different set of professional rules and responsibilities which
may conflict with the role that they are expected to play in this particular domain.
What rules are you going to frame? How are you going to structure some kind of
a compatibility between these professional norms and the kinds of obligations they
have here?

An even more important dimension is the strategic and gaming dimension. It is
entirely possible that competitors or even in the case of political witch-hunts, when
a company is going through a bad patch, some other company will induce creditors
to try and initiate a bankruptcy proceeding. This is something to be watched out
for. The moment even a hint is given out or an information is leaked, that can
prove devastating to a company's financial strength, to its health and to its ability

to survive and cope.

Sir, there are other dimensions. The CAG dimension, always looking over the
shoulder of bankers, in such a case ...(Time-bell rings)... I am not wasting any
moment, Sir. Give me a moment. In such a case, which banker will agree to a
distress sale and to a much lower settlement amount when they are faced with the

risk of being questioned much later?

There is also a time constraint. While it is a very good thing from the point
of view of settling and moving on, it also creates a situation where you are not
providing enough time for other solutions. It is going to result in fire sales. The
residual value in companies may not be fully captured and, maybe, just real assets

may be captured. A lot of the intangible assets, the organisational capital — all
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these sorts of aspects will not be addressed, will be undervalued and let go. There

are two, three other points. I will make them very quickly.

Sir, now I come to the international aspects. There is a UN Commission on

International Trade Law.
MR. DEPUTY CHAIRMAN: Your time is over.

PROF. M. V. RAJEEV GOWDA: I know that, Sir. But this Bill has to be
improved. That is my job. I am doing that. Let me do it. A lot of international
disputes exist. Companies operate in multiple countries. So, if we use their model
law on cross-border insolvency, where India becomes the center for main interest
and the central jurisdiction, you will be in a position to, actually, work with 42
other countries and ensure that these international disputes will be resolved. Please
add this into the rules.

There is one more concern I have. A lot of promoters fearing bankruptcy may
siphon off assets, may sell off assets. Now, whichever insolvency professionals go
in afterwards need to be empowered with rules, with court authority, or whatever,
to get the money or the assets that were sold off back to ensure that those are a

part of this package when the actual settlement takes place.

Finally, I don't know what the game is during the transition phase. There is a
SARFAESI Act, there are Joint Lending Forums, and there are so many other forums
which can be shopped at the current moment. How are you going to ensure that

this particular law is going to take precedence over the rest? ...(Time-bell rings)...
MR. DEPUTY CHAIRMAN: Okay.

PROF. M. V. RAJEEV GOWDA: We all know that this kind of an Act is
vitally needed. There has been a lot of mess in the system. When they come for
a loan, they come in a Maruti 800. When they come to file bankruptcy, they come
in a BMW. ..(Time-bell rings)... So, these are all the issues that we need to take
account of. Let me point out that this is a very good move. It reminds me of
Dr. Manmohan Singh's SEBI Act, which was also a very, very crucial, foundational
Act in terms of financial infrastructure of this country. So, I do hope that this Bill
will work, as we understand, with the suggestions that we have all made in the

course of this debate. Thank you, Sir.
MR. DEPUTY CHAIRMAN: Okay. Thank you.

SHRI MADHUSUDAN MISTRY (Gujarat): Sir, I have a point of order.
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MR. DEPUTY CHAIRMAN: Point of order!

SHRI MADHUSUDAN MISTRY: I just request the Chair that please ask these
Members not to talk; stop the Members from going there and talking to the gallery
officials. I think gallery people should also avoid talking to the Members directly.

The Ministers can speak; we have no problem.
MR. DEPUTY CHAIRMAN: Yes, that is correct. Members should not go.
SHRI MADHUSUDAN MISTRY: So, kindly see to it that a direction is passed.
SHRI JAIRAM RAMESH (Andhra Pradesh): Sir, I have a small query.
MR. DEPUTY CHAIRMAN: Yes.

SHRI JAIRAM RAMESH: Sir, there are two small queries. One, what happens
to SICA? What happens to SARFAESI? And, what happens to the DRT Act once
this Code comes into place? I just want some clarity on that. And, second, what is
the essential difference between the Chapter 11 process and the Code that you are
bringing about? I just want to understand what the essence is because I presume
that the template has been the Chapter 11 bankruptcy proceedings. I would like to
know what the essential difference between these two is.

MR. DEPUTY CHAIRMAN: Okay. Now, the hon. Minister.

THE MINISTER OF FINANCE; THE MINISTER OF CORPORATE AFFAIRS
AND THE MINISTER OF INFORMATION AND BROADCASTING (SHRI ARUN
JAITLEY): My learned friend and colleague Mr. Sinha will take care of the major
issues which the hon. Member has raised. SICA will eventually go. That is the first
thing. SARFAESI will have to be amended and brought in line with the changed
provisions of the bankruptcy law. There are some changes which are required to be
done. I have introduced those changes in the Lok Sabha today and have it referred
to the Joint Committee, and that is why I insisted that the same Joint Committee
should look at it because they have dealt with this Act.

As far as the DRT is concerned, there is a jurisdiction that DRT will have
because the jurisdiction with regard to insolvency will be with the Company Law
Tribunals which are created for that purpose. DRT will remain with regard to recovery
proceedings and with regard to those individual insolvencies, the DRTs would have
jurisdiction. Now, the problem with DRTs is that there is an adequate infrastructure.
It almost functions like a civil court, takes a lot more time. So, today, to the DRT
legislation also, I have introduced amendments in the Lok Sabha and referred to the
same Committee, and the entire procedure of DRT is also being altered, and in the

altered position, a large part of the DRT proceedings will now go on-line so that



Government [11 May, 2016] Bills 417

there will be limited hearings itself. Now, with regard to your last query that how
is it comparable to the Chapter 11, Mr. Jayant will tell you about it.

SHRI JAIRAM RAMESH: You said, SICA will be phased out. Are you thinking

of a five-year time frame?

SHRI ARUN JAITLEY: No, no, it will be phased out immediately. There will
be a period given under which the SICA complaint will have to be brought before

this new forum.

SHRI JAIRAM RAMESH: So, the SICA cases will automatically transmit
themselves into the new mechanism. Is that the process that you are contemplating?

SHRI ARUN JAITLEY: One of the differences between your Chapter 11 and this
is that in Chapter 11, the debtor continues to be in possession. Here the creditors
will be in possession. Now, the SICA is being phased out, and I will tell you one
of the reasons why SICA didn't function. Under SICA, the predominant experience
has been this, and that is why a decision was taken way back in 2002 to repeal
SICA when the original Company Law amendments were passed. Now since they
were challenged before the Supreme Court, it didn't come into operation. Now, the
object behind SICA was revival of sick companies. But not too many revivals took
place. But what happened in the process was that a protective wall was created
under SICA that once you enter the BIFR, nobody can recover money from you. So,
that non-performing investment became more non-performing because the companies
were not being revived and the banks were also unable to pursue any demand as
far as those sick companies were concerned, and therefore, SICA runs contrary to
this whole concept of exit that if a particular management is not in a position to
run a company, then instead of the company closing down under this management, a
more liquid and a professional management must come and then save this company.
That is the whole object. And if nobody can save it, rather than allowing it to be
squandered, the assets must be distributed — as the Joint Committee has decided

— in accordance with the waterfall mechanism which they have created.
MR. DEPUTY CHAIRMAN: Okay. Now, Shri Jayant Sinha.
SHRI V. P. SINGH BADNORE (Rajasthan): Sir, I have a small clarification.
MR. DEPUTY CHAIRMAN: You are Vice-Chairman. How can I deny you?

SHRI V. P. SINGH BADNORE: Thank you very much. Sir, I want a very simple
clarification. Now, most of the NPAs are in the power sector also. In the power sector,
suppose a thermal plant has been put with the condition that so much 'gas' is going
to be given to them by the Government. But that gas is not coming; and suppose
that happens. Now, if it is because of the Government policy that he is having an
NPA and he has to close down, then is there some sort of a consideration for him?
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MR. DEPUTY CHAIRMAN: Okay. Now, Shri Jayant Sinha.

SHRI JAYANT SINHA: Mr. Deputy Chairman, Sir, when I get a chance, I will

answer the hon. Member's question as well.
MR. DEPUTY CHAIRMAN: Yes, please.

SHRI JAYANT SINHA: I will keep my comments short. I recognise, it is late

in the evening. Members are tired.
MR. DEPUTY CHAIRMAN: Yes, please be as brief as possible.

SHRI JAYANT SINHA: The hon. Finance Minister has already spoken at length.
So, I will keep this very short.

First of all, very quickly, I want to thank everybody who has worked for many
years in putting this legislation together. I want to thank the Members in the Lok
Sabha. They have passed it. But, in particular, I really do want to thank the Joint
Select Committee that worked on it. There were thirty Members, ten from this
august House, who have improved upon this in very significant ways, including the
fact that they have strengthened workmen's rights, they have introduced cross-border
insolvency recourse, so that we can go in for cross-border insolvencies as well, and
they have introduced and strengthened the role of the operational creditors as well.
So, we owe a lot to the Joint Select Committee. And I really want to recognise

them for the work that they have done.

Many Members spoke today and I want to thank them for their contributions
as well. What I would try and do is to, in a very short- pointed way, answer the

specific questions that were brought up.

First, I want to start with my good friend, Prof. Gowda. I want to remind him,
since he was at the University of Pennsylvania, that the economist he refers to was
at Harvard, Prof. Joseph Schumpeter, who, obviously, spoke about creative destruction.
And I think all hon. Members here — maybe there are a few exceptions — will
agree that we operate in a market economy. And, because we operate in a market
economy in this country and around the world and because, progressively, over the
last 25 years, we have moved more and more towards an open market economy
where we have brought down entry barriers, as Prof. Gowda correctly said, we also
have to make it possible for exit, resolution and revival to happen in a smooth,
effective and efficient manner, protecting the various stakeholders. That is what could
not be made possible in the Indian economy previously and that is what this quite

historic legislation will enable us to do.
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We have many debates in this House and in the other House as well; we have
many discussions. But I just want to pause for a second, to remind ourselves that
this is a historic legislation. We are changing the Indian economy because we are
enabling it, in fact, to be able to let the processes of creative destruction, which Prof.
Gowda was speaking about, operate much more efficiently. We will do that while
protecting the people who matter, and the people who matter the most, as Tapan
da correctly said, are, obviously, the workmen. We have to make sure that those
stakeholders, because they are the most vulnerable, are protected first. He brought
up several instances where people have not got their dues paid; in some cases, it
was 43 months and so on. Tapan da, the way this law is set up, precisely avoids
those problems, because it enables workmen to initiate the insolvency process. So,
for example, if it has been three months or six months that you have not been
paid, you can initiate the insolvency process and you will be first-in-line, for up to
24 months. So, the cases that you are worried about, those are precisely the kinds
of cases that we will avoid through this legislation the way that it is written and
so, I think, your fears would be set at rest when you understand exactly how this

law would work.

SHRI TAPAN KUMAR SEN: What will happen to those people who have not
been paid wages for more than six years? There are such cases in the Government

sector as well as in the private sector.

SHRI JAYANT SINHA: Those historical cases... ...(Interruptions)... In most
instances, if they are already being tried by a superior court, for example, the
High Courts or the Supreme Court, we cannot initiate this process for them, but if
they are in some of the other courts, then it is possible, on a voluntary basis, to
bring them to the NCLT and see whether we can have a more efficient resolution
process. But we wanted to protect the most vulnerable. I really want to thank the
Joint Committee for ensuring that it was 24 months worth of workmen dues that we
protect in this manner. Of course, we, as a Government, are trying our level best
as well to create a robust safety net, so that it is not necessary that our workers
are reliant only on a company or a job, because, as Prof. Gowda points out, in
a market economy, companies come and companies go. So, if, in India, we rely
only on the company for a safety net, we are making many of our workers very,
very insecure and vulnerable. We want to avoid that through some of the other
initiatives that we are taking in the Government. ...(Interruptions)... For an existing
company, of course, you can do it. But, what if a company is already in a High

Court proceeding, which is the case that Tapan da brought out?

SHRI TAPAN KUMAR SEN: I have written to you.
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8.00 p.m.
SHRI ARUN JAITLEY: May I? I am sorry to interrupt my friend.

In case there is a company which has been lying sick for a number of years, and
workmen are still struggling to get their dues and the creditors are still struggling,
and on the day that this Act is notified the conditions for petitioning or invoking
the jurisdiction of this Act are made out, even though it is a pre-existing state of
sickness, the forum would have jurisdiction, even with regard to those. So, the assets

can be sold, unless something had already been wound up.

SHRI JAYANT SINHA: Tapan da and Prof. Gowda also wanted to understand
how revival will work within this framework. Well, when a company is put into
bankruptcy, there is also an ability to preemptively talk about bankruptcy. So, the
revival process can actually start even before you go into bankruptcy. Obviously
you know what the shadow of bankruptcy will do. So, the idea would be the
stakeholders' understanding that bankruptcy is possible and it is a costly time-
consuming affair, we will preemptively sit down and negotiate and come to a better
settlement. That is indeed possible. But if you do go into bankruptcy or if you do
it preemptively, there are three possibilities that are worth considering when you go
into revival process. One is, you find that it is the promoter that is not capable
of managing that company any longer. So, you replace the promoter because the
secured creditors, workmen and so on, have preemptive rights over the promoter, the
equity holders at that point. So, you just replace them and the company is viable;
it operates and it becomes competitive and moves on. The second case is, if the
company actually requires a complete resetting of its costs and its capital structure
to become competitive, there is a restructuring process that is required and that will
be done through the insolvency process. There is a reset and then after the reset the
company is competitive once again and it goes forward and it becomes successful.
That is what happens consistently in the United States. They go into bankruptcy,
the liabilities are reset, they become competitive again and then thereafter they do
fine. There is a third case where, in fact, you have to go into liquidation because
the company cannot compete any longer. I myself in the United States, in some of
the work I have done, have taken companies through either a revival process or a
liquidation process. But if we have an effective resolution process, we can actually
do that quite well. So, again, this legislation will enable us to do this kind of revival
depending on which case you want to put it through. That depends on company's
competitive position. So, we will be able to do that in a much more seamless way.

Naresh Agrawalji wanted to know how the courts will actually work and how the
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appellate process will work. Very quickly I want to tell him that we will have the
National Company Law Tribunal. The appellate body to that is the NCLAT and
that can then be appealed to the Supreme Court in the case of individuals and for
partnerships you go to the DRT, as the hon. Finance Minister just said, then you
go to the Appellate body, the DRAT, and then again to the Supreme Court. That
is how it will work. There was a question also about PSUs. PSUs are companies
as well. Of course, they have, in some way, sovereign backstopping. Since they are
companies, they are subject to the same laws that we would be bringing in as far
as bankruptcy is concerned. Vivek Guptaji wanted to understand whether bankruptcy
would be possible in a repeated way. I don't think that will be possible because once
you go through bankruptcy, we capture that information and then there will be few
creditors who will want to give you loans again. And, therefore, you will not be able
to repeatedly go through bankruptcy because creditors will not be there. So, that is
the way we would answer that question. Anand Sharmaji and Prof. Gowda wanted
to know about fraud that is committed during the insolvency process. There, there
are some penalties. There are specific clauses that ensure penalties if you are doing
fraudulent or avoidance actions and there is a way for the insolvency manager to
prevent avoidance actions. So if somebody wants to siphon assets away, those can
be prevented and brought back into the insolvency process. So, those clauses are, in
fact, there. Then there were several questions about how will this be implemented
and how will this actually be executed. We have limited jurisdiction capacity. We
need more judges; we need more courts. How will the industry be created and
where will the professionals come from and so on? Those are very good questions.
Of course, we are working on all of those; we are setting up the course. I am sure
Prof. Gowda and his work at Bengaluru and other premier management institutes
will ensure that this training and the course work is put together for bankruptcy,
and I will rely on him to encourage his other academic colleagues to do that. But
we will, of course, go through a stage notification process, implementing this as
and when we find that the implementation and the execution capacity is there. That
is, you know, our responsibility and we will certainly do it that way. To the best
of my knowledge, I think, the performance bonds case issue, that you brought up,
has, in fact, been amended by the Joint Select Committee. So that is not something
you need to worry about. And to your question also, Prof. Gowda, about whether
the time is sufficient or not, I want to once again remind you that it is possible to
actually preemptively start talking about bankruptcy and, therefore, have more time
rather than just 180 to 190 days. Sir, these were the major questions that were

brought up. ...(Interruptions)...



422 Government [RAJYA SABHA] Bills

SHRI BHUPINDER SINGH (Odisha): What about accountability on bankers?

SHRI JAYANT SINHA: Accountability on the bankers is there through their
Boards, through their management structures, through their shareholders and obviously
there are grievance redressal mechanisms that are also there. With this, I commend

the legislation to the House.

MR. DEPUTY CHAIRMAN: Now, the question is:

That the Bill to consolidate and amend the laws relating to reorganization and
insolvency resolution of corporate persons, partnership firms and individuals
in a time bound manner for maximisation of value of assets of such persons,
to promote entrepreneurship, availability of credit and balance the interest of
all the stakeholders including alteration in the order of priority of payment
of Government dues and to establish an Insolvency and Bankruptcy Board
of India, and for matters connected therewith or incidental thereto, as passed

by Lok Sabha, be taken into consideration.
The motion was adopted.

MR. DEPUTY CHAIRMAN: We shall now take up clause-by-clause consideration
of the Bill.

Clauses 2 to 15 were added to the Bill.

MR. DEPUTY CHAIRMAN: In clause 16, there is one Amendment (No. 1) by
Dr. T. Subbarami Reddy. Are you moving?

DR. T. SUBBARAMI REDDY (Andhra Pradesh): Sir, I won't move because it

is too late. I don't want to move.
Clause 16 was added to the Bill.
Clauses 17 to 67 were added to the Bill.

MR. DEPUTY CHAIRMAN: In clause 68, there is one Amendment (No. 2) by
Dr. T. Subbarami Reddy. Are you moving?

DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendment.
Clause 68 was added to the Bill.

MR. DEPUTY CHAIRMAN: In clause 69, there are two Amendments (Nos. 3
and 4) by Dr. T. Subbarami Reddy. Are you moving?

DR. T. SUBBARAMI REDDY: Sir, it is already 8 o'clock. People are hungry.

So, I am not moving the amendments.
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Clause 69 was added to the Bill.
MR. DEPUTY CHAIRMAN: In clause 70, there are three Amendments (Nos.
5 to 7) by Dr. T. Subbarami Reddy. Are you moving?
DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendments.
Clause 70 was added to the Bill.
MR. DEPUTY CHAIRMAN: In clause 71, there are two Amendments (Nos. 8
and 9) by Dr. T. Subbarami Reddy. Are you moving?
DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendments.
Clause 71 was added to the Bill.
MR. DEPUTY CHAIRMAN: In clause 72, there are two Amendments (Nos. 10
and 11) by Dr. T. Subbarami Reddy. Are you moving?
DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendments.
Clause 72 was added to the Bill.
Clause 73 was added to the Bill.
MR. DEPUTY CHAIRMAN: In clause 74, there are two Amendments (Nos. 12
and 13) by Dr. T. Subbarami Reddy. Are you moving?
DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendments.
Clause 74 was added to the Bill.

MR. DEPUTY CHAIRMAN: In clause 75, there is one Amendment (No.14) by

Dr. T. Subbarami Reddy. Are you moving?

DR. T. SUBBARAMI REDDY: Sir, though I want to move, it will be more

delayed. So, I am not moving the amendment.

Clause 75 was added to the Bill.
MR. DEPUTY CHAIRMAN: In clause 76, there are two Amendments (Nos. 15
and 16) by Dr. T. Subbarami Reddy. Are you moving?
DR. T. SUBBARAMI REDDY: Sir, I am not moving the amendments.
Clause 76 was added to the Bill.

MR. DEPUTY CHAIRMAN: In clause 77, there are three Amendments (Nos.
17 to 19) by Dr. T. Subbarami Reddy. Are you moving?
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DR. T. SUBBARAMI REDDY: Sir, I think these are the last amendments. If

you say, I want to move. ...(Interruptions)...

MR. DEPUTY CHAIRMAN: In order to save the time, you may consider not

moving.
DR. T. SUBBARAMI REDDY: Okay, Sir, I am not moving the amendments.
Clause 77 was added to the Bill.

Clauses 78 to 255 and the First Schedule to Eleventh Schedule were
added to the BIill.

Clause 1, the Enacting Formula and the Title were added to the Bill.
SHRI JAYANT SINHA: Sir, I rise to move:
That the Bill be passed.
The question was put and the motion was adopted.
The Indian Trusts (Amendment) Bill, 2015

MR. DEPUTY CHAIRMAN: Hon. Members, 1 have been told that there is a
consensus that the Indian Trusts (Amendment) Bill can be passed without discussion.

...(Interruptions)... Am 1 correct? ...(Interruptions)...

THE MINISTER OF STATE IN THE MINISTRY OF PARLIAMENTARY
AFFAIRS (SHRI MUKHTAR ABBAS NAQVI): Yes, Sir. ...(Interruptions)...

SHRI BHUPINDER SINGH (Odisha): Mr. Deputy Chairman, Sir, I have to

...(Interruptions)...

SHRI MUKHTAR ABBAS NAQVI: One minute, please. Sir, after the explanation
by the Minister ...(Interruptions)...

MR. DEPUTY CHAIRMAN: Bhupinder Singh ji, you can go. Don't worry.
...(Interruptions)... You can go. ...(Interruptions)... Bhupinder Singh ji, you can go.
...(Interruptions)... No, 1 am told that there is a consensus that the Indian Trusts
(Amendment) Bill can be passed without discussion. Shri Arun Jaitley to move a
motion for consideration that the Indian Trusts (Amendment) Bill, 2015 be taken

into consideration.

THE MINISTER OF FINANCE; THE MINISTER OF CORPORATE AFFAIRS
AND THE MINISTER OF INFORMATION AND BROAD CASTING (SHRI ARUN
JAITLEY) : Sir, I move:—



