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MR. DEPUTY CHAIRMAN: Now, in clause 6, there are two amendments (Nos. 1
and 2) by Dr. T. Subbarami Reddy. Dr. Reddy, are you moving the amendments?

DR. T. SUBBARAMI REDDY (Andhra Pradesh): No, Sir.
Clause 6 was added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill.
SHRI PRAKASH JAVADEKAR: Sir, I move:
That the Bill be passed.
The question was put and the motion was adopted.

MR.DEPUTY CHAIRMAN: Now, we take up the Benami Transactions (Prohibition)
Amendment Bill, 2016.

The Benami Transactions (Prohibition) Amendment Bill, 2016

THE MINISTER OF FINANCE AND THE MINISTER OF CORPORATE
AFFAIRS (SHRI ARUN JAITLEY): Sir, I beg to move:

That the Bill further to amend the Benami Transactions (Prohibition) Act, 1988, as

passed by Lok Sabha, be taken into consideration.

Sir, I would like to say just a few words of introduction to explain the Bill. The
original Act was passed in the year 1988, and when it was passed in the year 1988, in
substance, the Act was that if a person pays for a particular property, and the property is
held in some other person's name, it shall be deemed to be a benami property. There is a
prohibition. The property can get confiscated by the State Government, and further, there

would be a penal provision for that.

Now, this Bill comprises nine Sections. Under this Bill, rules have to be framed
as to the manner to the confiscation, for confiscation, compensation was payable or not
payable, how it had to be operated, the competent authority that would undertake these
functions, the appeal provisions under the Act, so that the power could be exercised in a
reasonable manner. Now, when the matter went to the Law Ministry, the Law Ministry
was of the opinion that all these are essential to a legislation, and these should have been
a part of the principal legislation itself. If the entire functioning of the law is to be done
through subordinate legislation, that would be a case of excessive delegation. So, the Law
Ministry advised that the Bill would require some form of an amendment, and therefore,

the rules under this were not framed. There are judgments of the Supreme Court, at least,
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in two cases, where what constitutes a benami property, this Act was interpreted. But
actually, no acquisition took place under this Act for the reasons that the rules in order
to operationalise the Act themselves were not framed. And those amendments were to be
fitted into the main Act. Now the Act has only nine Sections and the amendments were over
74 or so; so new clauses were to be added. One of the reasons why it was felt necessary
that you can't have a new Act altogether —there was one proposal to have a new Act—is
that if you have a new Act then the penal provisions on the new Act would not be able to
apply retrospectively because of Article 20 of the Constitution. And, because they could
not apply retrospectively, all those who have violated the 1988 law would go scot free.
As a result of which, these amendments were proposed. The matter went to the Standing
Committee, which considered it, and finally, the Lok Sabha dissolved and the Bill lapsed
with the Lok Sabha. The present Government again reintroduced this Bill. It has been
considered by the Standing Committee and some recommendations have been made.
I have accepted most of those recommendations. There are two key recommendations
which we have accepted, and these two key recommendations are: One, with regard to
exceptions in the principles of benami principle. Now, there could be a property owned
by a family member in the name of any other family member. That's an exception which
was there in the 1988 Bill or in the case of such organizations like trust etc., where
you hold property in one name but it is held as a fiduciary capacity by the principal
owner. Now, these were the two exceptions. There was a third valid exception which
Members of the Standing Committee pointed out that a large number of properties are
technically registered in the name of some other person but under some arrangement like,
an agreement to sell; power of attorney; in Delhi, for instance, this practice is prevalent.
These properties are effectively transferred to some other persons and possession also
is given and the possession is protected under Section 53(A) of the Transfer of Property
Act. Therefore, it should not apply to these transactions because there would be lakhs and
lakhs of transactions of this kind. The Government has accepted that suggestion. There is
one more suggestion, that the Standing Committee had made, which is related to known
sources of income. That is the phrase used in the original Act itself; in the Amendments
that we have proposed, whatever you buy must be from your known sources of income.
Now, the Standing Committee felt that the words 'of income' itself are superfluous because
there could be cases where somebody has purchased a property not from his income but
by taking a loan from a bank or by some other family member contributing to it. And,
therefore, the words itself should be, 'known sources' and not 'known sources of income'.
We have accepted those suggestions and with these amendments, the Bill has already

been approved by the Lok Sabha. I commend its acceptance to this hon. House.
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The question was proposed.
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SHRI A. VIJAYAKUMAR (Tamil Nadu): Hon. Vice-Chairman, Sir, to begin my
maiden speech, I quote the poet, Saint Thiruvalluvar. In Tamil, it says, "(Hon. Member
may fill in Tamil portion)." In English, it means, "The King or the Leader will be esteemed
as God among men who performs his own duties and protects his people." In true spirit,
our dynamic Chief Minister, Amma, proves to be the best leader of all. People praised
Amma's humanitarian schemes at great length and Puratchi Thalaivi Amma created
history by returning to office for a second consecutive term in a State where such a feat

has not been achieved in nearly three decades.

I thank my great leader, Dr. Puratchi Thalaivi Amma, for giving a rebirth to me
in politics and providing me the highest honour of being a Member of this historical
House. I express my sincere feelings of gratitude and profusely thank hon. Amma from

the bottom of my heart.

I wish to express my sincere thanks and gratitude to our beloved leader, hon. Chief
Minister of Tamil Nadu Puratchi Thalaivi Amma, for giving me this opportunity to speak

on the Benami Transactions (Prohibition) Amendment Bill, 2015.
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The Bill seeks to amend the Benami Transactions Act, 1988. The Act prohibits

benami transactions and provides for confiscating benami properties.

The Bill seeks to: (i) amend the definition of benami transactions, (ii) establish
adjudicating authorities and an Appellate Tribunal to deal with benami transactions,
and (iii) specify the penalty for entering into benami transactions. The Bill amends this
definition to add other transactions which qualify as benami, such as property transactions
where (i) the transaction is made in a fictitious name, (ii) the owner is not aware of
or denies knowledge of the ownership of the property, or (iii) the person providing the

consideration for the property is not traceable.

The Bill also specifies certain cases that would be exempt from the definition of a
benami transaction. These include cases where a property is held by (i) a member of a
Hindu undivided family, and is being held for his or another family member's benefit, and
has been provided for or paid off from sources of that family; (ii) a person in a fiduciary
capacity; (iii) a person in the name of his spouse or child, and the property has been paid

for from the person's income.

Sir, the Standing Committee on Finance, after examining the written submissions
and hearing the views of the Ministry, institutions, experts and State Governments on the
Bill find that there are key issues, which concern areas and certain operational difficulties
which required to be squarely addressed before the Bill is enacted. In the exception to
benami transaction, as laid down in Section 2(1) of the Principal Act, Clause 4(9)(i),(iii)
and (iv) of the proposed Bill, the expression "out of known sources of income" should be
replaced by "out of known sources" so as to bring clarity in cases where loan funds, which
are not income, are used as consideration for purchase of a property and not be kept out of
the purview of the Bill. Further, the words 'and legal' may also be inserted after 'known'
so as to safeguard genuine and bona fide transactions. The Government has accepted
this recommendation of the committee. It must be ensured that any bona fide transaction
should not be deemed as benami when it involves transfer of immovable property entered
into under (i) a registered Agreement to Sale (ii) a registered irrevocable General Power
of Attorney (GPA), and (iii) a registered Development Agreement on payment of stamp

duty in accordance with law applicable thereto.

Sir, according to the 2015 Bill, a benami property shall not be re-transferred by the

benamidar, the person who is holding the property, to the beneficial owner, who provided
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the consideration for the transaction or any person representing him. If the benami property
is re-transferred, it is considered void. However, in the Amendment Bill, it is said that, if
the benami property is disclosed, as part of the Income disclosure Scheme of the Finance

Act, 2016, then the corresponding provisions of the Bill will not be applicable.

In a federal set up like India, where land is a State subject, it would be deemed
appropriate that the rights of confiscated benami properties vest in the State Governments
rather than the Central Government, as proposed in the Bill. In view of this position, the
Committee has recommended to the Government to re-examine this aspect in the light of

the Constitutional provisions.

The Bill seeks to establish four authorities to conduct inquiries or investigations
regarding benami transactions — (i) Initiating Officer, (ii) Approving Authority,
(iii)) Administrator and (iv) Adjudicating Authority. The Standing Committee has
observed that It should be ensured that the provisions of the Bill are not in conflict with
the provisions of the existing Tribal Land Acts administered by States in Tribal Areas and
Scheduled Areas specified under the Constitution. The ground realities in these specified
areas should thus be considered and duly factored in. The amendment Bill is likely to have
very serious impact in rural areas, where because of a large number of cash transactions
and the poor state of land records, even genuine land owners may find it difficult to
establish their titles and bonafides. There may also be several cases of old title records
being non-traceable. As a precaution, therefore, a thorough and serious inquiry by the
Initiating Officer becomes essential before the matter goes to the Adjudicating Authority.
The time taken for such inquiry should, therefore, be extended from the proposed period
of thirty days to three months. This would give the affected person adequate time to prove
that she or he is the genuine owner of the property in question. I hope this recommendation

by the Standing Committee has been incorporated in the Amendment Bill.

The Bill seeks to extend the penalty of rigorous imprisonment from one year, up to
seven years, and a fine which may extend to 25 per cent of the fair market value of the
benami property. The Bill also specifies that the penalty for providing false information
would be rigorous imprisonment of six months, which may extend to five years, and a
fine which may extend to 10 per cent of the fair market value of the benami property.
Certain Sessions Courts should be designated as Special Courts for trying any offences

which are punishable under the Bill.

Time-limit for disposing of the appeal by an Appellate Tribunal, say within two
years from the date of filing of the appeal, should be fixed in the Bill. Any increase in
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this period should be an exception, made only at the instance of the High Court on an

application made by the Tribunal.

The Standing Committee has observed that the provisions of the proposed Bill
are silent on the extra territoriality, where the transacting persons standing in fiduciary
capacity, benamidar, beneficial owner or the property are situated or located abroad.
Similarly, the provisions are also silent on the role of whistle blowers and their protection,
which would be important to detect benami holdings. Adequate provisions in this regard

should be incorporated in the Bill.

In the proposed Bill, the appointment of Adjudicating Authority has been prescribed
in Clause 9. However, no such mechanism has been provided for appointment of the
Initiating Officer and the Approving Authority. The proposed Bill may, therefore,
be restructured by inserting a Chapter on Authorities on the lines of Income Tax Act,
wherein Chapter-XIII provides for appointment and control, jurisdiction and power of

such Authorities so as to have greater clarity and avoid legal hassles.

In Clause 32, Qualification for appointment of Chairperson of the Appellate
Tribunal, "a High Court Judge who has experience for a period of at least five years"
may be inserted with a view to having the services of experienced judges. This has been

accepted and incorporated in this amendment Bill.

A provision is needed to be inserted in the proposed Bill for right to representation
for a person preferring an appeal before the Adjudicating Authority as provided under

Clause 48 of the Bill, for preferring an appeal to the Appellate Tribunal.

The crux of the whole problem of benami transactions lies in transactions being
recorded in the name of persons who are not the beneficial owners. To pre-empt and
eliminate this, the Committee desires that certain consequential amendments in the
Transfer of Property Act, 1882 and the Registration Act, 1908, should be made, particularly
making mandatory online registration of all immovable properties, linkage of Adhaar
number and PAN number of all the parties to the transaction and sharing of data by the

Registration Authorities with the Central Agencies like the Income Tax Department.

Stress should be laid on digitalisation of land records and its regular updation. Efforts
should be made to deal with the problem systemically to the extent possible without
needless discretionary intrusions. There should be complete coordination and intelligence
sharing between different agencies such as Income Tax, Excise, Customs, Police, Banks,
Stock Exchanges, Regulators, such as SEBI, RBI and investigative agencies such as CBI,
ED & SFIO. This aspect should be adequately reflected in the Bill.
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6.00 p.M.

The Committee is of the view that this Bill should not become another coercive
instrument in the hands of the Central Revenue Department to forcibly collect or mobilise
taxes, as the existing Income Tax Act has adequate provisions and teeth to deal with issues
such as tax evasion and unaccounted income or wealth. The Committee believes that
multiplicity of authorities should not be created and the existing set-up may be utilised
for this purpose. The need of the hour is to exercise these existing powers judiciously and

in a credible manner.

The Finance Minister, in his Budget Speech, 2015, has stated that the purpose
of the Bill is to curb the generation of domestic black money. However, the Standing
Committee finds that the Statement of Objects and Reasons of the Bill is silent over this
significant aspect. The intent of the Government should, therefore, be clearly mentioned
in the Statement of Objects and Reasons of the Bill. It is also necessary that prevention

of corruption and tracking of tainted money are also added as supplementary objects of
the Bill.
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3MHE BRIS 7, 9 ¥ fha=T &8 Sa < €, I8 Al T Tl 81 H¥ P BRISufd, it
SURT BT BRAT & AR P Pl YT AGATY T BR I8 AU 3754 (W 81 7 BTeAra
B SV B P [T T 3T BT AM2Y| ST § I8 AT g [ I8 STv) 2
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7| I FHYI DT Ui URIET I b g 1 8T AT| AT I I8 3177 6 &1 89
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RIS ST Sl & I81 W T b WY A 51 39 F9g R1a y41e I« S 7 98 & far
o1, 9T 918 § YRT TRGR 7 YRT ¥ &1 ST ot < off| o) o1 oTers § SHadh1
TS ANTET 7| AT Sfl 7 379 Ui A Pe b gfes § <20 1 B Hal BT §, SAIY
I T P A DI G Ahdl g, T JH B & AN 39 518 F Sil A &I, g8l U1
G131 HH | BH ATST 89 AT STl DI I I1d Bl IS IW 3R FAd H B dTel Td Bl
BHH BN, Il ARG BTATT 96 SIS, gIaTg|

SHRI RITABRATA BANERIJEE (West Bengal): Sir, I rise to support the Bill with
some reservations and points for consideration. The Standing Committee on Finance
submitted detailed recommendations for getting the Bill in a better way. Sir, unfortunately,
a number of recommendations are not taken on board. Now, Sir, black money is a menace
to our economy. One of the primary sources of black money is benami transactions or
benami deals. During the election campaign in the last Lok Sabha election, the most
famous promise was to bring back all the black money from abroad and deposit ¥ 15 lakh
to X 20 lakh in every Indian's bank account. Soon after assumption of office — leave alone
the promises or whatever may be the word or however we term it or whatsoever may be
the nomenclature — instead of bringing that money back, money from the banking system
has been transferred abroad and may never get recovered, if the country's top auditor is to
be believed. Sir, benami deals are the major reasons for the proliferation of black money.
So, generation of black money needs to be restricted. For that, strictest action against
benami transactions has become a dire necessity. Now, Sir, [ want to mention that — the
hon. Minister is here — the United Nations Convention regarding corruption was ratified
by our country in 2011. Its primary aim is to promote and strengthen measures to prevent
and combat corruption in a more effective manner and in a more effective way. Now,
Articles 23 and 30 of the Convention of the United Nations are very specific as far as
benami transactions are concerned. The Amendment Bill of 2015, to some extent, helps in
achieving direction of the United Nations Convention. The Government and the Finance

Minister need to be congratulated in this regard.

Sir, the original Act was the Benami Transactions (Prohibition) Act of 1988. It aimed
at prohibiting benami transactions and recovering the property held by the benamidar.
Now, prior to enactment of the Act in 1988, an Ordinance dated 19th May, 1988 was
promulgated. Sir, subsequently, it was replaced by the Act of 1988. Now, the question
comes as to why the promulgation of an Ordinance was necessary. The promulgation
of an Ordinance was necessary because the Government of the day felt that it was
highly essential. But the question naturally remains as to what happened after 1988. The

Government was in a haste; the Ordinance was promulgated. But, unfortunately, after
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the Act came into existence, nothing happened for long. I want to point out that lack of

political will had become evident in this matter.

Sir, now, coming back to the Bill, the Act of 1988 had categorically made the
provision to prohibit benami transaction and right to recover benami property. But,
incidentally, no provision for vesting the property with the Government was there. There
was no appellate mechanism and no power was conferred to civil court authorities. There
was no rule-making provision. Now, the question is: Why did we fail to frame rules?
What was the problem? I fail to understand why for so long, rules were not framed. Again,
this answer comes that the lack of political will to act upon the benamidars, that came
into ...(Time-bell rings)... Sir, just one more minute. Sir, these deficiencies have been
addressed in the present Bill. But I want to make some points for consideration. Firstly,
here, the definition of 'benami transaction' is given as the property which is transferred to,
or is held by, a person, and the consideration for such property has been given, by some
other person for his immediate or future benefit, direct or indirect. Why should we make it
immediate or future? It should be mentioned whether it is immediate or future. Secondly,
a person denies the knowledge of ownership. Thirdly, the real beneficiary is not traceable
or is a fictitious person. Fourthly, what will happen, if the property is transferred in a
fictitious name? I have a point of objection, Sir. Section 8 of the Bill, Provision to seize
benami property and hand it over to the Central Government, is against the core spirit of
federalism. We must not forget that land is a State subject. I urge upon the hon. Finance

Minister to look into this matter.

Now, Sir, last but not least, as I come from Bengal, when I was speaking about
political will, in Bengal, there were instances — those are history records; as
Harivanshji was mentioning, ﬁ, Yol & M TR, beeghas of land were there. Not only
in the names of family members, in the names of pet dogs, and pet cats and pet parrots,
beeghas of zameen were there. Then the United Front Government, which came into
power — I want to mention the name of Mr. Hare Krishna Konar, who happened to be
the Land and Land Reforms Minister of the first United Front Government — that
Government categorically gave a political slogan * The benami land needs to be taken
back and that land needs to be ploughed by the farmer. So, the question of political will

comes into existence.

I once again take the opportunity to support this Bill because this is a very important

one. Unitedly, we need to act on this. Thank you, Sir.

*Hon'ble Member spoke in Bangla.
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safey § Ay w3l St A S A {6 9 39 B Bl aRIB! I AT BN IR Sb
AT STIT §Y ST TR D1 STl B, 1A 941 ARTRST & I FH11 D1 derar
e || S9G AT &, ST ART A7 TR S I aH H S9! 11T BT G &
3T R T B, 3o 39 DI I AT &1 ST A7 3iR 1 &1 A1 $9H Uee] B &%
W) BH BIP 35-40 BIGST B S A1RY, T 39 WHIH BT Aol 98) 81 Heb 3MR
TATET A SITGT ART I FHfT d) EYI e 3 37T 31|

HEIY, STHIM-SIETE 19 &1 AW &, W= IRAad T 3 949 TR Bl
SITIGTRT B b BT Bl IUYBR 75 TRBR & AL &, TAMY I AXBRI Bl W g4
SMRYS AT ARG S 3 SHIGRT GH B TS 8, I T STHIA F9-T ANl & 979 B
IENTART ¢ T IR SHF WIS 32 8, Bel SiTd &I & €, $Hel UeTS © dl el Ugre!
ST 51 g IR S o F-37 & BRIEAR A ST DI FI-2ifT 3R gford, smfaard
Td IRIG AN BT JHA Ygal X & 37cT: FEid $I Aar FgiiRd i anfdy, Fiife a2
H STq BT G TG, AT BHRT S GETA BT, ISR & TAR I3 AT I8 TAM TR
SN B AT E1F




418  Government [RATYA SABHA] Bills

[#fl gTepTe 37cl]

HeIed, H A FA1 Sl BT M U 3R a1d B dRG Qe gl . (A B
Heh).... TR ATl § W AR 3 S ST, SISl gd TR ART o U 3791
STHIM % 8! BITST T8l & 3R 9T WRBR & YT W STHT IoRd oRgT-SIgT 81
TAT FIfABTT Bh DI Tbx Y faRIemaT B

SUAUTEAE (57 TATIRTST T er): 319 MY FHIG BTy |

Y GBI 37et: U H B a1 A a1 Al § g3 81 BI HHEAT 8
IRBR U AT & ATHAT BT G H bR S9h1 HUSRT B AR TEA, THeT Jea
ST AT 1 HSTge a1 R &7 <

HEIGY, $9 B & oY 811 R B UGl &l GeIsi B Aaeheh &l
.. (HAHTT)....

IuqHTege (3ft THERTS IIfeer): 319 3T FAT BITY| = 3T A1 JhRA &

3} JADIS 3Melt: AR, AT TSI GO BT YL HRA AT 25 FRTeT AT o a5 A
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I & oy TRBR T ST B BT DR AU 81 H ol | BT Jare wd A Y
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SHRI R.S. BHARATHI (Tamil Nadu): Mr. Vice-Chairman, Sir, at the outset,
on behalf of DMK, I would like to welcome this Bill. The hon. Finance Minister has
explained, in detail, about this Bill and on behalf of DMK, I welcome this Bill. But, at
the same time, Sir, I would also request the hon. Finance Minister to give an assurance.
Although the Benami Act of 1988 was toothless, the hon. Finance Minister has taken

pains to plant teeth in this Act by this amendment, which should be welcomed.

Sir, we welcome the motto of the Government, but, at the same time, we have
certain reservations. The properties confiscated, as pointed out by many of my colleagues
here, should go only to the State Government. Moreover, Sir, we make amendments after
amendments, but, there is no end to it. As rightly pointed out by the senior Member, this
should be the last amendment that we make and bring down the hoarders and the people
who are doing mischief economically in our country. I hope, at least, now, this Act will

ensure that the benami transactions will be put to an end. Sir, I accept, almost all your
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recommendations. In Chapter III, under the heading 'Authorities', it is stated that "The
Central Government shall, by notification, appoint one or more Adjudicating Authorities
to exercise jurisdiction, powers and authority conferred by or under this Act." Sir, here, I
would request you that the Adjudicating Authority can be appointed for each State. If that
is not possible, at least, one Appellate Authority for the Southern Region, Tamil Nadu,
Andhra Pradesh, Telangana, Karnataka, Kerala and Puducherry, can be appointed and

located, say, at Chennai, Tamil Nadu.

Sir, I would also request that the spirit, in which these amendments are being made,

should be effectively implemented.

One more suggestion, Sir, I would request the hon. Minister to place on the Table of
the House every year the information on the action taken, the number of benami properties

seized and confiscated so that we can come to know about it. Thank you.

37t IToTta [ (TERTSY): SURHIEIE ST, H 39 {9t 1 9 B o foy @e1 gan
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SHRI NARESH GUJRAL (Punjab): Mr. Deputy Chairman, Sir, thank you for
allowing me to speak on this Bill. I commend the hon. Finance Minister for bringing in
these amendments to the Benami Act. These amendments, once passed, will ensure that
the dishonest politicians, the dishonest officers and the crooks are not able to park their
ill-gotten money in the names of their relatives, friends or dummy entities. Sir, this Bill
was, in great detail, by the Finance Committee, and I was a Member of that Committee.
And there, I pointed out that a number of transactions in this country, especially, in the
metropolitan cities, had taken place on power of attorney basis. The money that was
invested was legitimate money, but because of artificial barriers for some reasons, the
properties were not registered in the name of the actual owners, and I am glad that the
hon. Finance Minister has taken cognizance of our recommendations, and relief has been
given on that account. Sir, I have one question for the hon. Minister and I am sure, he will
clarify us on that. When the Agricultural Land Ceiling Act was enacted way back after
the Independence, many people put their lands in the names of their relatives, friends
etc. and over the years, many of these properties came back to the actual owners when
their children became 18 years old. What happens to these properties, especially, those
properties which came back to the Benamidar after 1988 because at some stage, they did
infringe on this Act? So, what the position of those lands would be, if the hon. Minister
can clarify. Sir, when it comes to the limitation period, it is important that both initiation
and completion proceedings are time-bound. Right now, thirty days have been given for
related parties to furnish all the evidence. Given the fact that most of our land records in
the country are not computerized, I think, thirty days is too short a period and I hope that
the Finance Minister would re-examine this, but some kind of leeway—even if we keep
thirty days in the Act—should be given if a person is not able to provide all the evidence
in thirty days and this could be done by appealing to the higher authority. Sir, similarly,
all proceedings must get over within two years because we have seen that in income
tax cases, proceedings drag on for years together and it would be very unfair that when
somebody's property has been re-possessed by the State, proceedings are hanging fire for
an undue period of time. Sir, I feel that if the tribunal wants to extend this period beyond
what is stipulated, then he must appeal to the High Court and this must be confirmed
only by a High Court so that again unnecessarily, he is not harassed. Sir, I have only
one problem with this Bill. Land being a List II subject under Seventh Schedule of our
Constitution, rights over confiscated land should actually belong to the State and not to
the Centre. In this Bill, all the land which is confiscated will go to the Centre and I don't

think that is in the true spirit of co-operative federalism.
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Sir, in the end, I would like to point out that since the Initiating Officer would be
an Assistant Commissioner or a Deputy Commissioner of Income Tax and the approving
authority would be an Additional Commissioner or a Joint Commissioner of Income Tax,
the powers extended to these officers, in addition to the powers that they already enjoy
under Income Tax Act, run the risk of arbitrary, unreasonable and of exploitative nature.
As it is, people are complaining of tax terrorism. I hope that the hon. Finance Minister
would put in necessary safeguards to ensure that ordinary citizens are not harassed. Thank

you, Sir.
DR. K. KESHAVA RAO (Andhra Pradesh): Sir. I will take only a few minutes.

The Bill is not as simple as the Finance Minister has tried to make it out to be by
saying it is all about the source of income and all that. This Benami, 1 think, should be
immediately related to the rural life. After all, when we are talking about the benami
transactions, I think we end up talking about the economy. Nobody is against reforms.
I would assure, Yadavji, that we all want it. But reforms should also be related to the
reality situation. The real situation in rural areas today is most of the transactions are done
directly in money; they are sometimes oral and sometimes nothing is said at all, because

we keep it on gratis.

I give my own example. When you talked about land ceiling, at that time gave forty
or fifty acres of land to our man, a helping hand, who was with us for decades. Today,
it might be worth crores of rupees. Now, he is interested in coming back and building a
house for his near and dear, who also served our family, to go and stay there. What would
happen in such cases? Now, the question today is of two things. Most of the Members
have already spoke about it. When the hon. Member from AIADMK, Shri Vijayakumar
spoke — the hon. Minister was not here — he brought in important things, which are mostly
from the Standing Committee. I am surprised when Shri Gujral said that the Standing
Committee has looked into all issues, and he is satisfied with it. But today I read the
recommendations of the Standing Committee, and many of the recommendations made
by the Standing Committee have not been factored in here. So, a view has to be taken on
them, particularly the one you talked about 30 inquiry days. After all investigations, within
30 days, nobody can present himself. Even if he presents himself, in a rural situation, in a
rural scenario, the ordinary farmer can't fend for himself, the moment he sees an Income-
tax man or a Special Adjudicating Agency man, which you have mentioned, a big officer,

he will be dumb-founded. He will not say anything. That is another reality, when you talk



Government [2 August, 2016] Bills 425

of land. Land transactions would constitute something like 50 per cent of the benami, if
I am not wrong, if you really have to factor in all these kinds of benami activities. I can
tell an example. An hon. Member who is here knows it. We have this practice of Toddy
auctions type of a thing. There used to be societies. Now the cooperative societies are
scarce. There is one chief, who advances the money, it is done in his name, but he does
not make money at all. It is a generous help to community. Our hon. Member who is
from our State does not take money. He allows the Goudas-tappers of 50-100 people, and
allows them to do business and enjoy the money also. When the revenue people come, he
accounts.; he pays all the money whether it is the Excise, Income-tax, or anything else.

These are the rural practices, which this Bill has not taken note of.

Sir, the second thing is, almost all the Members have said about the State. All of us
know that land is a State subject. And you are saying that when it is confiscated that will
go to centre. I say let it go to the State. I have another peculiar problem in Telangana. Sir,
I'want the hon. Finance Minister's attention to this. Sir, in Telangana, in the last month, we
have passed an Order for regularizing all the benami transactions, although we also don't
have full land records. The land record should have been completed, but I know there are
false land records or various options of land records. These are fragmented holdings, so
we really cannot go and find the culprit, if at all there is any benami. Now, if the Telangana
Rule — it is only a rule — now, we are thinking of a legislation — if it conflicts with the

Central Act, then, where do we go? That would become another question for us.

Sir, the Bill says, "Benami property means anything which is a subject matter of
benami." One can complain of the subject matter; it is not proved. The proof will come
after two years. In the first 30 days, there will be investigation; then, there will be two
years of adjudication. The moment it becomes subject matter of benami, that means, my

property is first seized. So, this is one thing, which you must look into.

Another provision says, "Where property is transferred or held by..." Sir, I know
what you are thinking is correct. It is a very laudable intent; nobody can doubt it when
you want to be strict on these kinds of things to curb black money in the economy. Sir,
the worry is about the word 'held'. We really give land to somebody; we give the house
to somebody gratis. My son would be objecting my house being registered to somebody.
It is really given to somebody, who really serves us for long. It is always done. Although
you took the name of politicians, every public man does this. We, in Hyderabad, or, in
Telangana, practice this. Whenever we have good property, we alienate it and give it the

people who are working in our village or in our locality. Sometimes they hold it; we do
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not transfer it immediately. But he knows well that when it ultimately comes to him, he
will enjoy it. We don't transfer it immediately because if our progeny — sons - daughters
would raise objections, and that fellow would be in difficulty. So, these are some peculiar
practices which our rural areas do have, and our own practices do tell us. So, these things

have to be taken note of.

Now, we have to think about the tribal areas and the Scheduled Areas. We have
not at all talked about this in this particular Bill. I am not complaining about it. But this
needs to be taken note of by the Government. Sir, whatever it is, you have created another
three-four agencies. We have the Income-tax Department, we have the Police, we have
the Excise Department, and all these agencies really look after these things. Now, another
adjudicating agency has come in. We could have as well given charge to the Income-
tax Officer as the Standing Committee, at one stage, suggested so that we would have
minimized the number of these enforcement agencies and there is no harassment of the
common people. [ am afraid of one issue in this. By creating this, we are, perhaps, vesting
more powers in a particular revenue agency or a particular officer. This instrument, so
laudable in its intention, is trying to keep in view those who are affecting our economy.
But, what is happening is, as far as the rural areas are concerned, it is becoming a coercive
instrument. This has to be saved. As all the Members have suggested, I don't want to
repeat it, I can only say, as Shri Harshvardhan Singh said, although we may have laws, the

legislation at best can give us legitimacy but it can't ensure you implementation.

I would like the Minister to revisit the Bill at the time of rule-making. He must look
into the recommendations of the Standing Committee and the very good suggestions that
are made here. These things can also be linked into the rules. I can only hope that the
Minister will look into this, revisit the entire Bill about the definition, about the powers
being given to the adjudicating authorities, about the time-limit of investigation process
as also the judgment process in courts. These things can be looked into at the time of rule-

making. Thank you very much, Sir.

SHRI ARUN JAITLEY Sir, I am extremely grateful to the large number of hon.
Members who have spoken on this Bill, most of whom have supported this Bill. Sir, the
debate was started by Shri Shamsher Singh Dullo, who made a very valid point. S78I-
g SIS Tl SSHT fdh SAT-37eTT transactions H AT G20 H BTl U Shgl HR ol
& 31 S el ¥ Bl b1 &b [T Y8 Teb HeH ST ST €T 81 5 el & Aol H s
T Fe! gl &1l § Hael a1 U BRAT TSl § (b DIl & Bl oAb 89 Sl
BT S &, 9 IR H 89 AN o f9 faaR W g9 =1faql Srel o4 7, 99 9 A &iR
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TR ORI S F8T 6 R Al 7 a8 907 aren alia de Ao 4 g9 F forg
3TYATAT AT, What happens to them? Now if you see the covenants of the 1988 Bill and
the present law, the offence is made out. Whoever enters into a transaction, the entering
into a transaction would necessarily mean that it comes into operation post-1988. So,
pre-1998 transactions would not be covered. In any case, prior to 1988, the Indian Trust
Act had certain provisions which permitted benami ownership. By virtue of the 1988
Act, : Section 7, the provisions of Sections 81, 82 and 94 had been repealed. So, those
provisions which permitted a benami ownership prior to 1988 were repealed by the
1988 Act and, therefore, only those whose offences are entered into after the coming
into force of the 1988 Act itself, would be liable to prosecution. Section 53 is very clear
about whoever enters into a benami transaction and in a transaction there are two people
who enter into it. Obviously, aiding and abetting a crime is also an offence and any
person who is involved in it would certainly be covered. Shri Naresh Agrawal put
various questions as to what would happen if the property is in the name of a Director,
but the money has come from the company. Already in this Act there is an exception
that if you hold it as a fiduciary of the company as a Director, then, it is not an offence.
If you hold it as a trustee of a trust, it is not an offence. So fiduciary holding is allowed
as an exception to benami even under this Act. It was also allowed in the 1988 Act.
What if the resources have come from a family member? This is exactly what the
Standing Committee went into. The earlier phrase was that you have purchased this
property, so you must show money out of your known sources of income. So, the
income had to be personal. Members of the Standing Committee felt that the family can
contribute to it, you can take a loan from somebody or you can take loan from bank
which is not your income. Therefore, the word 'income' has been deleted and now the
word is only 'known sources.' So, if a brother or a sister or a son contributed to this, this
itself would not make it benami, because we know that is how the structure of the
family itself is. He then raised a question that difficulties will arise when properties are
undervalued. Sir, this law does not deal with valuation. Valuation is dealt with by the
Income Tax law. If you undervalue a property, it is dealt with by the Income Tax Act.
This Act only deals with those properties where consideration is provided by somebody
else and the name is that of a benami. So, whether it is adequately valued or
inadequately valued is a legitimate subject matter of the Income Tax Act, not the

Benami Act.

As far as power of attorneys are concerned, I have already said, properties which are
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transferred in part performance of a contract and possession is given then that possession
is protected conventionally under Section 53(A) of the Transfer of Property Act. That
is how all the power of attorney transactions in Delhi are protected, even though title
is not perfect and legitimate. Now, those properties have also been kept out as per the

recommendation made by the Standing Committee.

Coming to the properties in tribal areas, etc., Sir, there is no provision to exempt
those properties under the Benami Act. But, the power to exempt operation of any
Central law, in a Scheduled Area, under Article 244(1), read with Schedule IV, is with the
Governor of the State. If there is a Scheduled area where tribals are located, the power is
there under the Constitution itself to exempt the operation of this Act in those areas. And,

therefore, no separate provision is required to be made under this Act.

What happens if the asset is outside the country? If an asset is outside the country,
it would not be covered under this Act. It would be covered under the Blackmoney Law,

because you are owning a property or an asset outside the country.

Why have four layers of officers and then an appellate Tribunal being created?
After all, this is a very major power; it is penal power. Under penal power, a property is
being acquired and taken over by the State. When the Government is going to take over
property, Members themselves have expressed the view that, at times, there is misuse of
power by one officer or the other. And, that is why, to deal with case at different level and
to have checks-and-balances, there are different officers of different hierarchies so that
the entire case goes through four different stages. And, if the adjudicating officer passes
an order, it would be subject to an appeal which will be heard by a Tribunal which is of

the nature of a judicial Tribunal.

Sir, a question has been raised when property is vested with the Central Government.
Under the 1988 Act, such property was to be confiscated. Now, confiscation is on
compensation. But, this provision is not clear in the 1988 Act. But, in the present Act, it
is deemed to be vested with the Central Government. Now, the argument is that it should
be vested with the State. Sir, as far as the powers of vesting or powers of acquisition is
concerned, there are subject matters of Central jurisdiction and there are subject matters
of State jurisdiction. There is the Concurrent List. The State Governments also have a
power to acquire a property or confiscate a property under a particular circumstance.
There are several State legislations where asset can be acquired by the State as arrears
of revenue. So, those will be vested in the State. But, those which are acquired or vested

under the Central legislation, they don't go to the State Government. For instance, you
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have power under the Narcotics Act. You have power under the Smugglers and Foreign
Exchange Manipulators (Forfeiture of Property) Act, 1976. So, all properties and assets
which are confiscated for violating a Central law will vest with the Central Government.
Sir, Income Tax Act is a Central law. If you violate provisions of the Income Tax and
generate a lot of blackmoney and that blackmoney is used to buy a benami property, then
the acquisition has to be by the Central Government, because you have evaded taxes
of the Central Government. Therefore, vesting of property cannot be under any other

authority.

Mr. Rajeev Shukla had raised two questions. One is: What if a part of property is
benami? Now, only the benami property will be acquired. Then, that part of the property
which is not benami will not be acquired. For example, there is a 20-storeyed building,
10 floors are in your own name and 10 floors are held benami, the ones which are in your

own name would not be acquired, but the ones which are benami will be acquired.

Last question is with regard to the power of arrest which Mr. Naresh Agarwal and
Mr. Rajeeve Shukla also made. Under these fiscal violations what should be the extent
of power of arrest? We are trying to rationalize that power. I remember that in some
of the Budgets, which were presented by the previous Government, very strict penal
provisions of arrest and bail had come up. I had opposed some of them when I was sitting
on the other side. I remember, the then Finance Minister, Shri Pranab Mukherjee, had then

accepted the suggestions and diluted those provisions.

We have been in the process of examining the provisions, under the taxation laws,
of the powers of arrest, etc. For example, in our Service Tax Act, there were six-seven
grounds on which you could arrest. We have, now, limited it to cases where tax is collected,
but not deposited. That even otherwise would be breach of trust or cheating. You take the
money in the name of the Government from the third party and do not deposit it. So, now,
it is being increasingly diluted. As far as taxation is concerned, the trend, world over, is
to replace it with high penalties, as much as possible. But since this is a benami law, like
the black money law, there had to be a deterrent provision, which we have put in this
particular law. I hope, people will get the clear signals and will not give the State great

opportunities, as far as using this law is concerned.
With these few words, Sir, I commend the Bill for passage in the House.

MR. DEPUTY CHAIRMAN: Now, the question is:
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That the Bill further to amend the Benami Transactions (Prohibition) Act, 1988, as

passed by Lok Sabha, be taken into consideration.
The motion was adopted.

MR.DEPUTY CHAIRMAN: Now, we shall take up Clause-by-Clause consideration
of the Bill.

Clauses 2 to 11 were added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill.
...(Interruptions)...

SHRI JAIRAM RAMESH (Karnataka): Sir, this is a historic Bill. But, there are
no amendments by Dr. T. Subbarami Reddy. ...(Interruptions)... It must go on record.

...(Interruptions)...
MR. DEPUTY CHAIRMAN: Yes, you could have done that. ... (Interruptions)...

SHRIARUN JAITLEY: I can only hope, Sir, amendments are normally not benami.

...(Interruptions)...
SHRI JAIRAM RAMESH: I am not benami. ...(Interruptions)...

MR. DEPUTY CHAIRMAN: No; no. He is just talking about amendments being

benami.
SHRI ARUN JAITLEY: Sir, I move:
That the Bill be passed.

The question was put and the motion was adopted.

SPECIAL MENTIONS
MR. DEPUTY CHAIRMAN: Now, the Special Mentions.

Demand to withhold the proposal for removing the teachers appointed

under Skill Development Programme in Haryana
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