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GOVERNMENT BILLS

Statutory Resolution Disapproving the Insolvency and Bankruptcy
Code (Amendment) Ordinance, 2017*
and
The Insolvency and Bankruptcy Code (Amendment) Bill, 2017%

DR. T. SUBBARAMI REDDY (Andhra Pradesh): Sir, I move:

That this House disapproves the Insolvency and Bankruptcy Code (Amendment)
Ordinance (Ordinance No. 7 of 2017) promulgated by the President of India on 23rd
November, 2017.

Sir, I have moved the Statutory Resolution. But, I would like to say that it is well-
established that Ordinance route can be taken up under Article 123 only in extraordinary

circumstances.

On 23rd November, 2017, hon. President had given his consent for the Ordinance.
When, from 15th December, 2017, we were to have the Winter Session of Parliament. So,
I would like to know where the urgency is. There is just three week's time between the
date of Ordinance and the date of commencement of Parliament. So, I would like the hon.

Minister to explain the objective behind issuing this Ordinance.

Secondly, hon. President of India has reminded several times that Ordinance shall
be promulgated only in extraordinary and compelling circumstances. Everybody accepts
that only in extraordinary, urgent and emergent circumstances Ordinance has to be issued.
So, I would like to know whether there was any urgency to issue this Ordinance. What
was the urgency to promulgate this Ordinance when the Session was just three weeks'
away? So, I would like to know this from the hon. Minister.

MR. DEPUTY CHAIRMAN: Now, Mr. Jaitley to move the Bill for consideration.
THE MINISTER OF FINANCE (SHRI ARUN JAITLEY): Sir, I move:

That the Bill to amend the Insolvency and Bankruptcy Code, 2016, as passed by
Lok Sabha, be taken into consideration.

The questions were proposed.

SHRI P. CHIDAMBARAM (Maharashtra): Mr. Deputy Chairman, Sir, this House
and the other House passed the Insolvency and Bankruptcy Code. This was a reform

recommended by the Financial Sector Legislative Reforms Commission and we were

T Original notice of the question was received in Hindi.
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happy that the Government had brought this Code and this Code was passed by both the
Houses. Subsequently, the Government noted that there are some deficiencies in the Bill
and they promulgated an Ordinance. I welcome the Ordinance. And, my party, broadly,
supportts this Bill which will replace the Ordinance.

Sir, I will be very brief, because the purpose of my intervention is to point out that
the Ordinance and the Bill that replaces the Ordinance throws up some more anomalies.
I am pretty sure, sooner than later, the Government would have to come back to the House

to remove those anomalies.

Thousands of pages have been written on this Ordinance. I don't share all those
views. But, I think, it is important that the hon. Finance Minister takes note of a few
suggestions that I wish to make now and reflect on them whether somewhere, in the course
of drafting, the amending Bill has not become 'over-inclusive' and may, in fact, become

counterproductive to the object of going through the insolvency resolution process.

Sir, let me point out just a few aspects of the Ordinance and the Bill that is proposed

to replace the Ordinance.

Firstly, under Section 29A, the Ordinance and the Bill keep out a large number of
people from becoming resolution applicant. I think that is correct. Any person cannot
become a resolution applicant and some people would have to be excluded from the
resolution process. But while doing so, the following people have been excluded. Firstly,
a person convicted for any offence punishable for imprisonment for two years or more.
This could be a completely non-financial crime or this could be some other crime, which
has nothing to do with financial matters, and you are keeping him out. It can be argued
that any one who has been convicted should be kept out. But I think the purpose of this
Bill is not to enforce a general rule of morality. The purpose of this Bill is to ensure
that resolution takes place of a company that has become insolvent. I think this is over-
inclusive. This should have been confined to crimes arising out of certain specific acts,

particularly, the acts which pertain to finance and economy.

Secondly, under sub-clause (f), you are keeping out persons prohibited by the SEBI
from trading in securities or accessing the securities market. Now, we know that the SEBI
prohibits people for six months. The SEBI may prohibit access for one year. Literally
read, this section means, if you are prohibited, you are kept out. You are not kept out only
for the period of prohibition, you are kept out just because you are prohibited. I think this,

again, is over-inclusive.
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Clause 8 says that a person will be excluded if he has executed an enforceable
guarantee in favour of the creditor or the corporate debtor who is subject to insolvency.
At first blush, it may seem that not only the corporate debtor should be kept out, but the
person who has executed an enforceable guarantee should also be kept out. There may
be any number of cases where the guarantor may resile for good reasons. The guarantor
may revoke the guarantee. The guarantor may say you have not complied with certain
conditions, hence my guarantee is not enforceable. Merely because he has executed an
enforceable guarantee, — he is not the insolvent, he is not the corporate debtor— if you
keep him out, I am afraid you are inviting litigation even while you are keeping out a
large number of potential investors. The most over-inclusive provision is sub-clause (j).
I am sure the hon. Finance Minister's attention has been drawn to this by a number of
professionals that this is over the top. Who have you kept out? You have kept out any
person who is connected to the applicant under clauses (a) to (h). So far so good. But
who is the connected person? A connected person under explanation (i) is a person who
is a promoter or in the management or control of the resolution applicant. That is correct.
But, then, clause (ii) says, any person who shall be the promoter or in management or
control of the business of the corporate debtor during the implementation of the resoltuion
plan. How is this possible? When I want to be a resolution applicant, I cannot be a
resolution applicant if I have a connected person. But if I have become an applicant, my
application has been accepted, a resolution plan is being implemented, and somebody
who is connected becomes a promoter, how will you interrupt the resolution process?
I think while (i) is correct, (i), I think, is badly drafted, or, people have not reflected on the
implications of (ii). The most damaging explanation is the explanation (iii). Prima facie,
it appears correct. 'Connected' person means the holding company, subsidiary company,
associate company or related party of a person referred to in Clauses 1 and 2. There is
no difficulty with a holding company, subsidiary company or an associate company. But
when we go to a related party, this immediately attracts Section 5 (24) of the Act and under
Section 5 (24) of the Act, there is a long list of related parties. I am sure, the hon. Finance
Minister is aware of that very long list. As a result — maybe, I am making an exaggerated
statement — practically, everyone will be excluded. The resolution applicant is excluded.
If he is connected to a person listed in the amendment, because of the connection, he is
excluded and if the connected party has a relative, and because of the long list of related
parties, he is excluded. Practically, every resolution applicant will be excluded. I think,

one should have been a little more rigorous in the exclusion clauses. One should have
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kept exclusion to a very, very small number which definitely must be excluded. But, I am
afraid, by making the clauses so over abroad, so over-inclusive, practically everyone in
the financial world is likely to be excluded. And, then the word 'relative party' takes us
back to the definition of 'relative’ in the Companies Act. So, in a rather circuitous way,
a resolution applicant, a connected person, his relative brings in practically everyone
because everyone will, in some way or other, be brought under the net. Now what are the

consequences of this over-exclusion? There are two consequences.

The first consequence is, very few people in India will be eligible to bid, and this
worry has been raised by a number of people. It is quite possible that asset-reconstruction
companies and alternate investment bodies registered abroad will turn out to be the
bidders. Most Indian companies, which go through a resolution process, will pass from
the hands of an Indian management to a foreign management. I have no objection to
foreigners coming into India and investing. But I think a level-playing field should have
been created for an adequate number of Indian companies, adequate number of Indian
investors to bid for these assets rather than excluding them by this very over-inclusive
Ordinance which will keep out, in my view, a large number of potential Indian investors.
The danger is, most of these companies will go to the control of foreigners or foreign

companies or multinationals.

The second danger is, you might end up with no bidder for the company as a going
concern and you will end up selling the company in bits and pieces. That will be the worst
result of this insolvency code. A company has become insolvent. The bank will take a
haircut and a new investor will come and put in money. But for the sake of the economy,
for the sake of employment, for the sake of producing goods and services, the company
must keep going. But if you find no bidder for a company as a going company — and
somebody will run the company — you are going to sell the assets in bits and pieces.
Somebody will sell the machinery, one will sell the building, one will sell the adjoining

land and the company is dead. ... (Interruptions)...

SHRI TK. RANGARAJAN (Tamil Nadu): It will be handed over to the real estate
people.

SHRI P. CHIDAMBARAM: That is not the purpose of this code. The purpose
of this is: The current management has driven the company into insolvency, but a new
management must step in and continue to revive the company, run the company, so that
India's companies run and India's employment is protected. I am afraid, these are the two

dangers I see by this very, very over-broad exclusion process that you have brought. And,
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while we would pass the Bill today, I think the hon. Finance Minister should reflect on
it. I think the best way to reflect is not to go simply by the advice of his officers, but to
invite people from the professional business world, reflect on it and try to see whether this

over-broad exclusion can be restricted.

Sir, I have one last submission. Initially, the RBI sent 12 companies to insolvency,
then they made alist of about 50 companies and said, by December 3 1st if these companies
do not come out of insolvency or their NPAs issue is not resolved, they would have to
be sent to insolvency. I do not know whether it is wise to send so many companies into
insolvency in one go. What kind of a message does it give? If a company has become
insolvent, or is on the verge of insolvency, yes, it must be sent to the resolution process.
But then, so many companies go through the insolvency process. I am told by my friends
who practise before the Insolvency Board that the Board is already overloaded. I would
like the hon. Finance Minister to tell us how many applications, how many cases, have
been referred to the Insolvency Board, by the RBI, by the banks themselves and by
individual creditors. Does the number run into a few dozen or does it already run into
over a hundred? Where are the insolvency resolution professionals to handle all these
companies? Does India have enough qualified, competent and experienced professionals

for insolvency resolution, running into hundreds, to handle all this?

Sir, this is my last question: I understand that one company has gone through the
resolution process. I would like the hon. Finance Minister to tell us what the haircut is that
the bank took in that company. Newspapers are full of stories of bankers, not willing to
be named but telling journalists privately, that the haircut has to be 60, 65 or 70 per cent.
Well, if the haircut has to be 60 or 65 per cent, so be it, but please understand that these
are virtually subsidies that you are giving to a corporate defaulter while you are taking
away subsidies for people who want sugar, people who want rice and people who want
kerosene. I don't know if any banker is willing to take such a haircut. If the first case has
ended in a haircut of 65, 70 or even 75 per cent, as was hinted in newspapers, I think it is
wise to go slowly. What does a haircut mean? A haircut means the bank has to take a hit
and has to provide the equivalent capital. If a banker takes a haircut of ¥ 5,000 crore, then
he has to pump in an additional % 5,000 crore of capital. As it is, the banks are struggling
to keep the capital adequacy ratio. The hon. Finance Minister is struggling to provide

the capital. And, if you take large haircuts, either somebody has to bring that capital for
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the company or the bank has to find the capital to run its business. Now, the Bill that we
passed is a good Bill. While I concede that there were some anomalies, [some applicants
should have been excluded, and the Ordinance is in the right direction. I think the over-
broad way in which the Ordinance has been drafted, the over-inclusive manner in which
the Sections have been drafted, I am afraid, throw up new challenges, which I believe the

hon. Finance Minister would have to address, if not today, in due course of time.

With these observations, we support the Bill.

sft WO e (RTORAM): G SUFHTART SfY, HAHeH # Insolvency and
Bankruptcy Code fad # 3iffS+ia & ATeam @ AR = o1 R ol 37Ts 2, b
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fearfern 89 & $IR W ugeR B, O SUS U9 $ WU BH BFfl? ugd S b
ferarferan gl oft, S/ AT ATT-311S rTRETST & T[OIRAT T a1l TR rATRET 3rerT
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3o fore 1t ues SR AR &1 95 €1 © A1 FH1em S d i gfshan gt 8, S9™
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foy 17 €, 9 safery € for a9 aafeq s soh o1 g9 Rafa & o & fog frmier g iR
ISR 3 IS HUR 11 01 31 AT 8, SHS I H Afeweran ofiR geefered o gu &, o9
q o9 ufe Eﬁ resolution mechanism transparent GXHAT %\r gl effective dYHAT %, @
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TR ST 9816, I8 99 © fb 31l nsolvency and Bankruptcy ®T S
jurisprudence &, ST ST &, I8 31T fawmRId 81 8T §1 $9 B &1 519 &1 dd 3N &,
Fﬁ sﬁ ?vﬂﬁ a9 Y gz STHeRT off Insolvency Professional ST I, B‘?ﬁ? ﬁvl(’
AT WS BRAT, TP {10 gl WSt BT 3R T mechanism &Y W1 BT fd 89
T Tg BIC FFI & S IIOMR A S Sft &1 JaTE 8, ISR BT S 0 2 37 S B
S 8, I 5 bR | 991 Wbl U au AT 3 & T BT Sl1 WRBIR BT AJH AT
2 3R S AEITT G 31TS 8, Sal & e & U WReR I8 adar ifeaa dav
AT 21 g FHRATIAT BT AT 1l 7, <tfe s s aRa wwream= IerR 3 fear
T, INBR 3G foly gers BT ure 2l Tt Wy Svaeil & forg fos) o9 & uie 3ik use
% 721 81 U B RRAfT 3 519 saieasd) o1 [Ruf a1l 2, 91 a8 <@ 9gd Jeayul & fb
U R 3 3 HH AR BT GOUANT T8 81| BT PT I IS © b AToR H WAl
YT T YaTs & A1 HFI1 A Sl e 8, 98 Ud gRIA aie | — 3R g8 YIUHE T8l 811
&1 €, 3R Resolutin Plan &1 & 9T YT & AT 3R SAH il TR BT 37T HIS FHIEN
TEI BT UT BT B, A BH A BH STDT ol ol de 8, SHH fhil TR BT faviel S 7 81l
ST TXPHR 7 FHITE IS H SADH] YR B B B [BAT 81 I8 Fee, adarm
HIBHR B B & Jfd S TRET iR gfagd 8, SEHT 9d Bl B BT 81§90
TJIY <9 WX H dgd IR Insolvency Resolution Plans NCT Y & ﬁvl(’ RIS %\r 3N
3R Tohlel THTT | Ufterdhed BT disqualify Tl faam ST, e | SATeT Al | 59
TR Bl fodhd GRER & &1 3R F= 7 ) 2| saferw Iver 1 3iffe— & adx
I WE W9 W, SII AN 9 foIT qualify 2T R €, ST disqualify BT BT BIH
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oY Hrot arerar IfeT o 3R HfSex A aF foran 2, 91 S99 U fawed & fs arat
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A HYh I BT DI G: AR H of| 3R I€ 59 1 7 A BIS ey 71
AT B, TN HH] g Tea?l § Fell ST 81 3R d1e § RS Uferd e aa) a8 9
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FI] P g B AR F WA BT YA BT 8, A1 I8 fbd] Wi gpR | =rnferd 72
BBl ST Thdl Bl SHIT JFMT 29 H Yraend o 1 2 b feare 3R e srerdal
BT AU AT IETAT b AT AT BT Fb| U VAT fat ST 301 foran gai $of arad 3=
DI STOT TE1 BT, IHD! B TS oAl H SHD] AT 8H H BT 95 STl 3
gHIfery Fellet 5 | W} WsHT RN AT §1 IS HIMRE B9 AN BT Company Power
Control &+ & forg &, T ¥l &1 f3aTelod & SR W Ugar &l S I8
fagra®s Insolvency Resolution Professional BT Committee of Creditors & AT | I8
IfIHR <1 g f& fad Resolution Plan Submission &1 % Rﬁ?ﬁf 31 B IT HSCT
AT 5 YN BT P AT SHTY AT B, 5 HIRa & arefe= 7 uwaefi araer iR
PRGN H JIHAT P €fC F T g1 YRTT 1l 31T 3R 'Ease of Doing Business’ ¥,
B9 AT 391 H, fawa | b 6 SR A &, T SHBT S 9gd 991 BRI ¢ b TR 7
Tgd T b A1 S NG &b SIS & 3R BH | HH Yoil aTolR F ST AN B Yoil B
GRE &, IFD oy IRBR - AT uRac 52 81 ATare 2rawen § uresfi adis
W T gfaeet ®1 A8l WSl 81, $9d ol TRER 7 59 THR & G| HI a1 H $H
oo 9 3 wey gerd & IS J 5 geR @ sffrfida €, g =R B b &
foTg SiffS Usp ASTgd Hawl &1 a1el 81 ARPR 1 I8 A9 9gd B q9T 4 AT,
59 fava &1 U% 98 &1 AT FHT H ATHR U T AT 917 21 3R $4 UHR P Plg
AF BT gRT foran S &, @1 S9! e B & oy ve gt gt 99 BRI
FpfTod W11 8, 98 IR A favar 81 @f= <1 3iffS+a 3 ®, S|H Resolution Applicant
% forg ST AX®HR 7 disqualification @1 AW T4 &1 €, 98 MiTad w4 59 &I &1
AT W& ST AR A dTel [T § $9 391 H insolvency 3R bankruptcy T &
HTETH W B9 < B Yol B GRIET $Yb <91 & SeN-ATIR B 91 IR | &9 A [eTd
S B B, 51 T Tl F99 IR IHR Ge Al €, $®1 Wi IaH d3dh $0
BT B SHD I S AFRY T b fIY, &9 AT AT GH <, TST 3781 &, gIarg|

sft TR1 IpmETe (SR USYN): AMHI Sygwrafa Si, A fad @5 St o faa
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T BH WG ST A8 §2 89 I8 Wi S =med € 6 gy & meme sirot fRufa g
2 b ®Is f 9 9 01 SR oF &1 IR 721 71 3R 9% &1 U491 s €1 g1, A1 96
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B i R 9ga @1 Bt Feft SIRf SRR 9 liquidation & TR 1R ST 81 7141,
S 31T FRDI BT ol 32 2, ATy, 319 A1 98 Aelde BHCl & U 8, oifdT FRDI BT
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§ 3ot ST =redl € 5 9 o & e, ®iife v b ) € S AR ere B
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BT AN &, e I8 T Ugel A AN oA, AT $TH IFSHT DB MY &, o ft = s
Tqe & AN BN & 918, TIHY T, wifes 7 3l ug 3T o fos e &1 gl |
TRT 3R 921, 579 b A1are fa8ae f) 1 211 et SA1eT U9V YR T 96 B 2l
fegear | forae ff 9% €, ST 9 9 S1E] TAUY MR R 96 Bl 81 BH IS
ST Ared & fb 39 9 & U 89 & 91 S99 THUT B " § 39 99 9 B Aeg
forerfi?
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Professional BITT, F1f% IHT & &1 H |9 $© 82 I8 919 A2, A9 9IS & 75 AT
R I Y ABY BIs YIS < S, DU BT FHTE BRI Bl I < 0 TIATAc! B
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R o, AV 3D 39 et a1 539 Yare BT 7 31ef X7 Se?

v, Ifaer & Seventh Schedule T I8 NEH fear g fr <or H parallel economy el
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categories ST €1 & 3fR $ categories H 31 aTcl 3 HHIT BT qlefl AT 711 Ure| afe
I BHIAT BT Alell I TS G T Siefl S aTel B SATYIT, = & BHATRAT BT
AT B fare - a8 ff a1 9ar STyl 579 2 oI’g Sr =t &7 3= ban &R fa=m,
I 2 ARG BT & HHATRAT BT B TAT M2 3T I HHART AR-AR T 2 81 32
BIg salary W1 T8I & VBT ¥l STD! YR&T BT LI P9 ? FAT NCLT STBT GR&T BT
&1 W2 TE AT clear B SIHT =1feyl § o fh wear o fegeam™ # o amue
ISTIR T 21 3@, 3R A fEgRIM 3 SIS B @ HAT Yo B, 1
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&1 BT S MY defaulter BWTT, ST A RGART H THTRIT faT SIUM HH-1-FH &H
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A &1 A ATet T A e WX forar S wedr 7, O S AN Bl A Rl T2 foran
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3R o7 %8 U9 amendments 813 &, $ amendments @1 SIS 31T 96T SIS ®R Th
TSI BT o ST 3R I B & dgd driar! sifrg, s 73 f 1 &, Bic
et 32, <91 @ sreferaven WY i@, AR urfior WRfa ff ey <2 8 A9 o
g & JTSIR UR Hooll 1 B UIY| I8 | &4 a1 a1iel #4 3} Fe1 o & o
Eb_sg‘ items UX Customs Duty EIGI%‘ %\*, MSME sector & f7a= ot products %\*', 3T Pogs
=M & B H =1 T, AHeH 919 & 81 | =l s, foan I & g1y 6 Fen wma, i
g & T ST ATIR B 8, MSME sector H 25 ARG d6, Sd] SIS Wl aTell s
T2 T2 31T A TR TE] HR U7 2 & 3R 59 d TR &1 SR 1 SHRT AT sector
SR A GeH B G, fhR g H ISTIR S5 & TR AT B Ja H? § e §
o 371 99 =Sl R M &I < .. (9T B E). .

MR. CHAIRMAN: You have three more minutes.

ofY TR 3rraTet: H9 A {6 319 N 2 21 'H HHY MU IS B AR T el
21 A ATIS & BT ATAF B ... (AITET). ..
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it Suaurafey: g ifery, iferyl ... aem ). ..
sf aRde (R &0 Tt 99 A ft s € ... (@), .

sft 7T arraTe: Afere, R Sit oot oo I TN ..(FET)... 89 1 sRder St
9 HEd ¢ {5 3 9., gavic 9 ad €, F @ e v A foan SifTe) g @Y s
e & forg wereR €1 § Y gaid g, § 91 9 9id 2 T2 Thd1l IBie BN F HIROT B
AT 3T et & 21 & et Wl w3 2, SH & vt § S 81 g9 aadidl 8 & A1
HOqR 81 84 A1 S B4 31, B9 S BT 91 | ....(FGET)....

sft Sumumafa: &, Afew) ... aem)...

ff TRe1 3EMETet: I 91 3rETeld & aBIA 8, BH AT BICT STAd P IBIA & elfp
SATST e SHRT AT & A1 X8 dT &, RSP BICT STerd] 8§ SaTeT o 3Md &, SI9(P
TSI JETed] | A1 g$-d9 AN & Ugd UK &1 BICT AgTerd] | 1 9gd B AN 41 uga
it €13 fomy w10 Sht & Rk o) e arean € 1% faa e 2, 9at & ymaem ft e 2,
<IfB S b jues St 1 @eT fs 500 HUIST 31 18, A1 MY B | HH I9RT IE <@
oS f&5 500 dufrat & @ S Hoiis Rarga 9 @ [Rafa § g, 3961 Y téh IR
Rarga gF &1 A Ry, a1fes T 9 81 fo 9t dufart < eF & [Rufa § geft smd
3R 5T B sreferawe TRART SVl SAfey #-1 31709 3R ¢ fob 71 daa) S
BUUH IR R | Reg o1 AT iR S9F 918 PRaTs BN, A1 9gd 3r<s] Tl
IgA-9gd g

MR. DEPUTY CHAIRMAN: Nareshji, I should specially thank you because you

had two more minutes. Now, Shri A. Navaneethakrishnan. You have eight minutes.

SHRI A. NAVANEETHAKRISHNAN (Tamil Nadu): All right, Sir. I will not take
that much time. I welcome this Bill. It has good intention to prevent defaulters from
again becoming owners of the company. It is good. At the same time, the defects or the
bad consequences pointed out by the learned senior Member, who is also former Finance
Minister, should be looked into. Those are, according to me, valid points. I want to know
from the hon. Finance Minister and from the House what is meant by 'haircut'. Why is
it so that concept of haircut is not made applicable to agricultural loans and educational
loans? In Tamil Nadu, a farmer, who purchased a tractor, was not able to repay the loan.
The interest is exorbitant. It is not treated as agricultural loan. It is a commercial loan.
A student raised a loan, studied but could not get employment. In Tirunelveli, a student
raised a loan from the State Bank of India. It sold the loan to the Reliance company for
ten per cent of the loan amount. The poor student was threatened by this company and he

committed suicide. Also, there are many suicides by farmers. It is a well-known fact that
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it happens because of their inability to repay the loan taken for agricultural purposes and
for purchase of agricultural equipment. What is the concept of haircut? Does it have any
legal backing? Why is there no transparency in haircut? The senior Member referred to a
transaction particular to a company. He's unable to find out the name of the company and

the amount involved in the haircut. How much money was not collected or waived?

My humble submission would be this. It is a very serious problem. Small borrowers
are harassed by banks because they are not applying the NPA principle properly as laid
down by the Reserve Bank of India. In one of the reports, subject to correction, the
Reserve Bank of India has condemned the behaviour of the banks because they were not

following the guidelines to classify the loans as NPAs.

MSMEs need adequate security. They are not able to run the business. The MSMEs
are suffering a lot. I don't want to accuse anybody. But our hon. Finance Minister must
give clear-cut instructions to the banks and also to the Reserve Bank of India to issue the

circular stating under what circumstances an account can be classified as NPA.

Definitely, I urge and request the hon. Finance Minister to consider this. Educational
loans and agricultural loans must be exempted from the concept of NPA. Or, at least, revise
the guidelines for NPA as far as educational loans and agricultural loans are concerned.
Because once a farmer raises a loan for purchase of a tractor, the entire generation
collapses. They are automatically committing suicide because they are not able to repay
the amount. They are not able to get anything from cultivation. So, the NPA may be
applicable to commercial transactions, that too, to high-value transactions and not to loans
to small farmers or students. Further, I would like to urge the Central Government that
while borrowing money, applicant's name and amount — suppose the amount exceeds
¥ 1 crore — must be made public. Who is the borrower? Who is in need of money to the
extent of T 10 crore or ¥ 50 crore or ¥ 500 crore? It must be made known to the entire
world as to why they are raising the funds. Definitely, they are going to misapply the
loan or not use for the purpose for which they raised the loan. So, the entire public must
know how the transaction is taking place and how the money, which is raised, is applied
— whether it is applied for the purpose for which the loan has been raised. Now, one of
the former Members is residing in London. He said that our judicial system is biased,
our prison system is worst; it is violation of human rights. Sir, kindly take note of it. The
educational loans and agricultural loans must be exempted from the concept of NPA and
also, the concept of haircut and under what circumstances it would be applicable must be

made public. How much money has been wasted because of haircut? Sir, this should not
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be applicable to educational loans and agricultural loans. I thank the Chair and also I urge
the hon. Finance Minister to have a human consideration with regard to educational loans

and agricultural loans. Thank you, Sir.

MR. DEPUTY CHAIRMAN: Thank you, Navaneethakrishnanji. You also concluded
your speech within time. You took less than the allotted time. Now, Shri Sukhendu Sekhar
Ray.

SHRI SUKHENDU SEKHAR RAY (West Bengal): Sir, so far as this amendment
Bill is concerned, we have preferred two amendments. First one is with regard to clause
5 of the Bill, which proposes insertion of Section 29A; and second is to its sub-clause
(c), which is very relevant. It disqualifies persons who hold accounts which are
classified as Non-Performing Assets and provides that at least one year must have
passed between the date of such classification and the date of commencement of
insolvency resolution process. Now, Sir, this provision does not take into account the
fact that not all bad accounts are wilful. There is a sharp difference between bad loans
and wilful defaulters. There are so many bad loans where despite the good intent of the
borrowers, they could not pay back the loan because of market factors, unforesecen
factors, etc. The Government must take into account the intentions in respect of such
bad loans which do not have bad intentions of wilful defaulters. Now, who is a wilful
defaulter? The Reserve Bank of India in its Master Circular dated 1st July, 2015 has
defined wilful defaulter. It provides for a unit which has obligations to the lender even
when it has the capacity to honour the said obligations but has defaulted, a unit which
has defaulted and not utilised the finance from the lender for the specific purposes for
which the loan was taken, a unit which has defaulted and siphoned off the funds, and a
unit which has disposed of or removed the movable fixed assets or immovable property
given for the purpose of securing a term loan without the knowledge of the bank. These
are the companies or the people who have been characterised as wilful defaulters as per
the RBI Act. Now, Sir, this circular of RBI has also advocated penal measures — penal
measures against wilful defaulters. Now, T S 91 %2 & f& RBI has said the lenders,
that is, banks, may initiate criminal proceedings against wilful defaulters wherever
necessary. 1 do not know in how many cases penal action or criminal proceedings have
been initiated against wilful defaulters or if at all! On the contrary, before the apex
court, the Government has given a sealed cover, giving a list of the wilful defaulters
with the plea that their identity should not be disclosed. And, for that matter, the RBI
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Act of 1934 or the Banking Regulation Act of 1949 have not been amended for
disclosure of the identities of such wilful defaulters sorry to say. Therefore, according to
us, there should be a difference between the bad loan accounts and the wilful
defaulters, which has not been given credence by the Government in the proposed

Amendment.

Secondly, Sir, in Section 29A, clause (h) disqualifies persons, who have executed a
guarantee in respect of a company against which an application for insolvency resolution
has been admitted, from submitting a resolution plan. This provision is also too wide
because there are guarantors who have failed to honour a guarantee executed by them.
They can be taken into account but those whose guarantee has not been invoked at all,
the guarantee given by a guarantor has not been invoked at all, how can they be treated
in the same manner against those who have given guarantee and failed to honour that

guarantee?

Therefore, my suggestion to the Government is that this provision is too wide
and there is no rationale in disqualifying the persons, where I have said, 'two sets of

persons'.

Now, the third point is in regard to the homebuyers. That is the perennial problem
that the homebuyers are facing. Now, Sir, there is neither a reasonable classification
in keeping homebuyers out of the category of operational creditors nor does such a
classification have any nexus with the object of the Code. If we go through the parent
Code and the Objects and Reasons given therein, there is no nexus with the Objects and
Reasons of the parent Code so far as the homebuyers are concerned because they do not

fall within the category of secured creditors or operational creditors.

Now, Sir, my suggestion to the Government is that the Government should take note
of this that the homebuyers and operational creditors would stand together in queue in

case of liquidation of a builder company.

Nowadays, there are so many builder companies which have defaulted. They have
not handed over the flats, houses to people who have applied for homes and deposited
money with the companies. They are being cheated and in several cases, even the apex
court had to intervene that there is no such provision in the Amendment or in the parent
Code that the homebuyers should also come under the definition of operational creditors.
Otherwise, their interest will be jeopardized. In our country, there are thousands and

thousands of homebuyers. Many of them do now know where to go and how to resolve
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their disputes. Some people are going to the Consumer Forum; some people are going
to the different courts and now with the introduction of this Bill and the Amendments

thereof, the homebuyers will be in a soup, their interest will be compromised.

Finally, before I conclude, Sir, while the provisions of this Bill do not appear to
apply to resolutions admitted by the NCLT, this may create a problematic situation for
Synergy Dooray case—the famous Synergy Dooray case—where the debtor company
was merged with a related party itself, while undertaking a 95% haircut. That is the arca
where the Government should pay more attention. And, what about the wilful defaulters;
why are we not attaching the properties of their group companies? The properties of the
group companies of the wilful defaulters should also be attached and their identity should
be disclosed. If the Government has good intention to give relief to the people, then,
those who have plundered with the public money, they must be brought to book first and,
thereafter, certain other categories of people should be taken care of. This is my humble
submission through you to the Government. Thank you, Sir.

MR. DEPUTY CHAIRMAN: Thank you. You also took less time. You took only
seven minutes in place of eight minutes. Thank you very much. Every Member is now.

...(Interruptions)...

SHRI SUKHENDU SEKHAR RAY: I ring the bell while sitting there.

...(Interruptions)...

MR. DEPUTY CHAIRMAN: I did not do that. No, no. I did not want to do that. It
is good that every hon. Member is very much cooperating to the extent of speaking less
than the time allotted to him.

SHRI TAPAN KUMAR SEN (West Bengal): I will cooperate by taking his time.

...(Interruptions)...

MR. DEPUTY CHAIRMAN: I have no problem. Next is, Shri A.U. Singh Deo. I

hope you will also follow the same example.

SHRI A.U. SINGH DEO (Odisha): Sir, of course, this Bill is to be supported and we
support it too. The Amendment Bill 2017 amends the Insolvency and Bankruptcy Code
which was enacted to find a time-bound resolution for ailing and sick firms. The enactment

of Code in 2016 had bought in very high expectations that things would stabilize, but they
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have not. The Indian banking sector has been grappling with the issue of Non Performing
Assets and increasing credit costs over the past few years. Sir, according to the RBI's data,

NPAs were three per cent of gross advances of all banks in India in 2013.
[THE VICE-CHAIRMAN (SHRI TK. RANGARAIJAN) in the Chair]

By 2016, they had grown to 9.3 per cent. The increase was much more for
nationalized banks i.e., from 2.9 per cent in 2013 to 13.8 per cent in 2016. As compared
to private banks, the NPA raised from two per cent of gross advances in 2013 to 3.1 per
cent in 2016. The PSBs have a bad loan ratio. That is almost twice as bad as their private
counterparts and has led to contraction in the credit growth of the private sector. Sir, the
NPAs of PSBs have increased to 7.33 lakh crores as of June, 2017 from 2.78 lakh cores in
March, 2015. Top five banks together— SBI, PNB, BOI, IDBI, Bank of Baroda account
for a share of 47.4 per cent totaling to I 393,154 crore. According to CARE ratings, as of
end September, 2017, NPAs in the Indian banking system made up around 9.85 per cent
of total loans. The pile-up of unsustainable corporate credit is huge. The unprecedented
slowdown in credit growth, despite rate cuts, indicates to economic slowdown. The
critical element for the economy now is a speedy resolution and how to rectify and bring
down the level of gross NPAs. Sir, the Government needs to introspect as to why even
after more than a year of its implementation, the Code has not been successful in dealing
with growing NPA crisis. The Code is in its carly stages of implementation with the first
case resolved in August, 2017, for which we all look for details. Institutions under the
Code, such as Information Utilities to handle financial information related to debtors are
still being set up and insolvency professionals are still being trained. We would still like
to know the definition of insolvency professionals, their credentials and what they really
need to do. Sir, 300 cases have been registered under the Code as per my information,

some of which have been challenged in the High Coutts. ... (Inferruptions)...

THE VICE-CHAIRMAN (SHRI TK. RANGARAJAN): You can take one minute

more.

SHRIA.U. SINGH DEQO: Sir, if | have only one minute more, then, I need to cut short
my points. Sir, the other Members have brought in aspects of insolvency professionals,
people who value companies, and there is a long list of pecople who are being left out
from participating in purchasing new companies. While the intention to exclude such
persons is good, all bad loans may not be the result of willful default, diversion or
misappropriation of funds in a market. In an economy, there are cases of failure, there are

change in the market conditions, severe competition, change in technology and policies of
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the Government. So, we really can't debar everybody from participating in the resolution
process like it has been suggested by other speakers before me that the foreign companies
would then take hold of what is available in this country. Sir, insolvency resolution is a
commercial process and banks and financial institutions and financial institutions should
be allowed to take informed decisions keeping the best business interests in mind. They
should not be compelled to reject the offer of existing promoters, mainly because under
their control the company had defaulted except where there is an allegation of willful

default or misappropriation of funds.

Sir, the need of the hour is to amend the law to ensure that only deserving candidates
are allowed to bid for stressed assets under the Corporate Resolution Plan. Therefore,
I recommend that such restrictions should be applied on a case-to-case basis rather
than imposing a general prohibition. The Insolvency and Bankruptcy Board should be
empowered to examine such cases where a prohibition is applicable. It can't be a general
rule, Sir. We heartily support the Bill. But I do feel that certain amendments are needed
to be put in. A larger picture has to be put in place. I hope the hon. Minister, who is very
capable, would look into the suggestions made in this august House today. Thank you.

sft gRTer: Suweer eIy, s WRGR A U 9 auf § <tea & dde 4,
1 P AT a9 BT faen H, SRIEa S®1 31 01 g ardi & Raars ST ST 91
2, H ST W S gU I8 A § b a8 B off S foen o v weayf oeH 2,
sHforg # gHG T | WeT gan &

AEIeY, § Ieold BT A b § U adbiet & WU H A1 - FlfH Tieht St A7t &
o o7 F9TST # Tdiel AT Sidex] B W1 AfF €, S IR § AV S | a1 a1y,
PO TAT JART BT AT H Sidl r=Ie 4 ST 72T, § I 31ef # 59b R H 91 B
21 €1 98 foa o1 < 49 f9et oy €, § Aman g & 59 dio o RuRe aga dewgof 2,
H S WX TR AT A1RTI Institutions 3R WRT @R ¥ financial institutions @Y credibility
I restore B, S credivility Toe s 2@ A $4 g ofl, SAD! S B & TS TR
AT 8, P2 fUod g a1 9 WRd 4 Bitcoin B ! =@l §1 41 39 I H waA H I
G 2, SO AT Hare G € 3R 959 A WY $UF IR W A1 ¢ SHHI TH HH AT &
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ATEIN 2008 H AT AT H credit crisis 3T, fSTAH Lehman Brothers S, A1 31 gf+am &
TP 38 Bl financial IRTSTHAT Uar g‘%l I TId A hel, "Trust of millions in various
traditional institutions is finisher." T9 AT T 7 BIRTET BT AR 2008 H AN A digital
currency SdTaTl I A Tdh HFoolq Nakamoto 1 I8 1M 2008 H software Refist favar R
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Self-contained Monetory System called Bitcoin. 3115 $HbT PHAF 19.4 billion dollars 2
29 UT T b g9 UTe &1 X111 52 WY, H oI fad ugel &1 =jard <s=' quote
B T E 6 A N1 STl & Aedd § 1 B d1ed 8, O IR | g9 dad)
TR AT BT A1fRTI They force human societies to question the utility or the need of

trusted third parties such as banks, governments, newspapers, brokers, centralised

exchanges, regulatory agencies etc.
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SHRI TAPAN KUMAR SEN: Mr. Vice-Chairman, Sir, at the outset, I would like
to make two comments. In 2016, we adopted the Insolvency and Bankruptcy Code

and not even one year is over, again, you came for an Amendment. I don't agree with
the perception of Bhupenderji, my friend here that that reflects how the Government
is closely monitoring. No, it reflects an over-haste by the Government without due
diligence in handling such a crucial issuc where public assets are being frittered away by
big corporates; we need to think on how to arrest such a situation. I think, the Insolvency
and Bankruptcy Code is one of the important legislative instruments. Much more due

diligence was required.

I don't object to the very purpose which is written in the Statement of Objects and
Reasons, to prohibit the unscrupulous persons being benefited at the cost of creditors. You
want to prevent that. So, you have kept a negative list of those who can't be resolution
applicants. I think, this is the major purpose. You have inserted that in Section 29A.
Again, the point of absolute absence of due diligence is reflected. My previous speakers

have already detailed it out and I don't like to repeat and waste the time.

I'want to deal with two major issues. Those aspects need to be taken into account so
that while making a negative list, it should not be such that you don't get an appropriate
resolution applicant or invite unnecessary litigation in delaying the entire resolution
process to the detriment of everybody's interests. And also the money will not flow in.
My main concern on this, that the whole Insolvency and Bankruptcy Code procedure in
the background of FRDI Bill that is already in the domain that this haircut concerns me
very much. The banks and financial institutions money is put in certain enterprises and

it fails. The banks are not getting their money. This is public money. Here whenever this



Government [2 January, 2017] Bills 709

whole concept of haircut comes and when I hear and see media reports that haircut goes
to the extent of 75 per cent in certain cases, then the whole intention, the whole purpose
as written here to prevent the unscrupulous to get benefit at the cost of creditors, becomes
a total suspect. I think the Government must rescue us from such suspicion that that is
not the intention. Where does remain the question of prohibiting unscrupulous persons
when you are keeping it a guarded secret, the list of willful defaulters whose character
has already been defined by the Reserve Bank of India? Definition has already been
defined. If you keep that a guarded secret and, at the same time, you are telling that our
purpose is to prevent the willful defaulters, the purpose becomes a suspect. 1 think that
needs to be cleared and clarified. This is number one. Number two, why should there be
a haircut? Why at all should there be a haircut? After all public money has been taken;
public money has come back to the source. Sir, who failed, they must be punished. In
whatever way, they should be punished and, at the same time, the venture can again be
revived and revitalized. That can be altogether a separate exercise and for that existing
legislative instruments are there. The whole financial system and the whole credit system
are already there to take care of that aspect. There cannot come any point of sacrifice
on the part of the creditors, mainly the financial institutions. Unless that is ensured, I
think the credibility of the whole exercise is put thoroughly at stake and ultimately what
is written here that to prohibit the unscrupulous persons being benefited at the cost of

creditors, while writing that as objects and reasons, the exercise is exactly...
THE VICE-CHAIRMAN (SHRI TK. RANGARAJAN): Please conclude.

SHRI TAPAN KUMAR SEN: I am just concluding. I think these aspects must
be made very clear. If it is not done with an apprehension that if company will close,
people will lose jobs, I think companies will continue to be closed and banks, will also
continue to lose their money and public, whose money is in the banks will continue to
suffer. This is the pattern of entire economic philosophy which was being developed
the previous regimes. ...(7ime-bell rings)... In the context of this, the efficacy of this
particular legislative instrument has to be understood and, accordingly, it should be duly
amended, duly corrected to take care of the apprehensions that have been expressed by
us here. Due corrections are required here. It must be time bound. I think this Bill itself
should ensure it and I request our Finance Minister to ensure a concrete clause to prevent
any kind of haircut on the part of the banking financial institutions. They are all public
sector institutions. No private company is suffering like that. I think that must be ensured.

With these words, I conclude my observation on this Bill. Thank you.
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THE VICE-CHAIRMAN (SHRI T. K. RANGARAJAN): You can take five

minutes.

SHRI SATISH CHANDRA MISRA: That is what I am seeing over here. But still,
looking into the time-frame, I will straight away flag certain things for the consideration of
the hon. Finance Minister and for clarification, if required, while stating in the beginning
itself, that we are supporting the Bill and we want the Bill to be passed. I was in the Select
Committee also. We had gone through the entire process of the drafting of the Bill. Several
issues came up. It was also contemplated that certain issues of this nature can come. But
it was not thought that there will be a situation where persons, who are disqualified,
who are siphoning off the money, taking away thousands of crores of money come from
another gate by wearing a different gown and they want to take over the company again.
This Bill probably seeks to prohibit such persons, but at the same time, there are certain
provisions which I would like to be highlighted before the hon. Finance Minister. I will
not be repeating what has already been clarified very eloquently by the ex-hon. Finance
Minister. Those issues would be definitely requiring certain clarifications, but if Clause
5 (d) is seen, it says, "has been convicted for any offence punishable with imprisonment for
two years or more;". Now this does not deal with what type of offence he has committed
for which he has been punished. If it is read along with Clause (i), it further says, "has been
subject to any disability, corresponding to clauses (a) to (h), under any law in a jurisdiction
outside India;" So, under any law inside or outside India, if two years' punishment for any
offence is given, whether it is financial or it is for any other offence that is mentioned
there, it needs to be considered whether for two years' punishment can be given for any
minor offences and which are subsequently set aside and which has nothing to do with the
company or has nothing to do with the financial activities, whether certain clarification in
the provisions requires to be given or not, should be looked into. Sub-clause (¢) says, "is
disqualified to act as a Director under the Companies Act, 2013;" Now, disqualification
under Companies Act as a Director can be for several reasons. Now, if a person has

been disqualified and he can get qualified as Director immediately thereafter, even then
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he is disqualified from becoming an eligible Director under Section 29A. For example,
recently 300 Directors and a list of several Directors has been floated that they are not
eligible for being Directors for default on various occasions or for various reasons. Then,
a condonation provision has been brought by means of which they can file application,
they can get the delay condoned and file application and they can again become eligible
directors. So, if the directors can become eligible immediately thereafter and then become
ineligible for certain faults, which are not major faults, but then that is also to be looked
into and that needs to be kept into consideration. Now, Explanation to this, Sub-Clause (ii)
says, "Any person who shall be the promoter or in management or control of the business
of the corporate debtor during the implementation of the resolution plan;" Now if it is
read with Section 29A itself, it says, "A person shall not be eligible to submit..." Now, if
he cannot submit a resolution under Section 29A, the word, 'shall’ is not understandable
because this says, 'any person who shall be the promoter.' It is something for future. In
future, since it is being brought under Sub-Section 2 that if he shall be promoter, he is
also ineligible. Section 29A itself says, 'he cannot submit'. He is not eligible even for
submitting the application for resolution. Then, there is a conflict in 'shall be a promoter'.
It requires to be clarified or considered by the hon. Finance Minister. Then, if we come
to the provisos of Section 30, the second proviso says, "provided further that where the
resolution applicant referred to in the first proviso is ineligible under sub-section (c) of
section 29A, the resolution applicant shall be allowed by the committee of creditors such
period, not exceeding thirty days,.." So, thirty days are being granted to those persons
who can make full payment and become eligible. Why only thirty days? Why not even
a single day more? If thirty days are given, I want to ask why not a 'reasonable period' is
given. Sir, if thirty days is considered to be 'reasonable’, then the entire amount has to be
paid within thirty days.

Lastly, I come to Section 235A which deals with penal provisions. It says,

"If any person contravenes any of the provisions of this Code or the rules or
regulations made thereunder for which no penalty or punishment is provided in this Code,
such person shall be punishable with fine which shall not be less than one lakh rupees but
which may extend to two crore rupees."

Now, Sir, 75 per cent of creditors approve the resolution. If resolution is found to
be not correct due to certain reasons, does it mean, the 75 per cent creditors will have to
pay penalty. If it is not so, who will be punishable? The Section is too vague. So, this also
requires to be looked into.

With these observations, we support the Bill since the intention of the Bill is good.
Thank you.
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SHRI ANIL DESAI (Maharashtra): Hon. Vice-Chairman, Sir, I rise to support the
Insolvency and Bankruptcy Code (Amendment) Bill, 2017.

At the outset, I congratulate the hon. Finance Minister for bringing this important

and much required piece of legislation to give a further push to the Indian economy.

Of late, we have been witnessing that banks, especially banking industry, have been
facing a lot of difficulties on account of the NPAs. These NPAs have come up not because
of the 'other operations.' But, a very few industrial houses belonging to a very few people
taken advantage of avenues available to them and ultimately a stage has come that the
NPAs, which were around ¥ 2.5 lakh crores, have gone up to T 7 or 8 or, maybe, 10 lakh

Crorcs or so.

Sir, RBI, time and again, as a regulator, as a bankers' bank, did evolve mechanism
to check the flow of NPAs and instructed, on many counts, banks to take action against
the NPAs.

The hon. Finance Minister has replied many supplementary questions in reply
to many Starred Questions on various issues in the morning. Now, this is the time that
willful defaulters have done whatever they want and it is the time now for the people of
the nation to know who these defaulters are. Regulations and legislation are made time
and again to check the menace of these kinds of activities. But, they should be taken to
task. Their names should be made public, so that this works as a deterrent for the rest of
India.

Under the proposed Bill, there is a time-bound programme. Resolution mechanism
will take place. As has been mentioned by Shri Chidambaram, I wanted to know the
people to be excluded. Of course, there is a lot of debate on that. I think, hon. Finance
Minster will take note of it. The resolution mechanism will work to their advantage. It is
apprehended today that banks' haircut would go to an extent of 60 to 65 per cent which
will not be a thing in practice. A lot of care will be taken to see that people's money, the

creditors' money is not wasted that way.

What is happening today is that ARCs are taking advantage of NPAs. They are
buying assets the way they want and taking advantage of it and making a lot of money
out of it. The main purpose what this legislation envisages should not be so that it is also
flawed. In the units which will undergo resolution mechanism, there will be staff working
there, who would have really sweated for the uplift of the company, but, unfortunately,

the way things have gone, tomorrow, when they will be under resolution mechanism,
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what will happen to those jobs? The Government should give a serious thought on that
count also so that fruits of the outcome reach the people who had really worked for that
unit. It should not be so that when these units go for liquidation process, they will be out

and lose their jobs. So, it is the Government's duty to ensure that those jobs are not lost.

Sir, nowadays, another issue that is coming up is this. In the print media and also
in the electronic media, we have seen that there are 10 to 12 houses which are facing the
threat of undergoing this very strict mechanism. They are trying to play various tricks
available with them. The Government should come heavily on these elements. They have
a fear that the things will not remain under their control. They want things to be under
their control. If the defaulters, who have really looted the company or looted the units,
are trying to make their ways, I think the Government is taking a good note of it and they
will ensure that this kind of practices are put to halt. With these words, again, we support
this Bill. Thank you.

THE VICE-CHAIRMAN (SHRI T. K. RANGARAIJAN): Thank you very much.
Now, Shri D. Raja.

SHRI D. RAJA (Tamil Nadu): Mr. Vice-Chairman, Sir, last year, the Government
brought an Ordinance. Later on, the Banking Regulation Act was amended in order to
empower the Reserve Bank to advise banks to take recourse to insolvency proceedings
against the loan defaulters. This is the position. Even at that point of time, it was pointed
out in the very same House that this amendment is not going to help the banks to recover
the huge bad loans due because they are from big corporate companies. Sir, the Finance
Minister, the Leader of the House, is sitting here. He knows what is the amount of bad
loans today in the country. It is estimated to be around ¥ 10 lakh crores. If I am wrong,
the Finance Minister can correct me, but this is what the estimate available is. The
Government, I think, is not serious to recover these loans from the corporate companies.
I do not know why the Government of the day should be afraid of corporate companies.
This is the issue common people are asking. Many eminent lawyers participated in the
discussion. I am raising these questions from the point of common people. They want
to know why the Government is afraid of these corporate companies. Sir, the Bill was
passed in a hurry last time. Now, you have come up with this another Bill, because the
same defaulters are coming for the action and to settle their dues for a small amount. This
is what the common people understand. Recently, one borrower who had taken almost
% 950 crores of loan, it was sold to his own subisdiary for ¥ 54 crores under the same

insolvency case. That means, banks got ony 6 per cent of the loan by recovery and the



714 Government [RATYA SABHA] Bills

[Shri D. Raja ]

balance amount was written off. So, there was objection. The Finance Minister must
know this. There was an objection. Now, you want to plug this loophole. Sir, the Bill is
before us. We will have to pass this Bill, and, definitely, we are going to pass this Bill.
I agree that the defaulters should not be allowed to buy back his company. I agree with
you and I agree with Government but somebody will buy at cheaper rate. Ultimately,
the banks are losing the money. That is the reality. That is the fact. Already, the RBI has
asked the banks to be ready for 'deep haircut'. This 'deep haircut' has been raised by many
speakers and they gave several interpretations. But according to common people, 'deep
haircut' means write-off huge loans of big corporate companies. That is what the people
understand. What do you mean by 'deep haircut'? You write-off the big loans of big
corporate companies. That is what you mean. Sir, how long this appeasement to corporate
houses can go on in this country? Your Government or, for that matter, every Government
talks big, big things. But, finally, are you in a position to take tough action against these
corporate companies which are wilful defaulters? Sir, the major bank union, AIBA, has
been demanding criminal action on these defaulters. In the morning also, I raised this issue
during Question Hour. It is a criminal offence as many eminent lawyers pointed out. Why
don't you publish their names? What prevents you? What is the confidentiality involved?
What is the secret involved? Why is there this secret? Why can't you publish their names?
Whenyou can publish the students' names, when you can publish the farmers' names who
have taken loans and which have led to several consequences, including suicides, why
can't you publish the names of corporate houses? What prevents you? Why are you afraid
of these corporate houses? After all, the banks are giving loan out of people's money. It is
people's money. These are public sector banks. It is people's money. They take loan and
they don't pay the loan. Why are you afraid of these corporate companies? ... (7Time-bell
rings)... The nation should know who the defaulters are. The Parliament should know
who the defaulters are. In the morning also, you said, the bank gives the names. There are
proceedings. But why can't you publish their names? Let the people know. Let the nation

know that these are the defaulters.
THE VICE-CHAIRMAN (SHRI T. K. RANGARAJAN): Please conclude.

SHRI D. RAJA: So, the Parliament should know who the defaulters are and the
Government should take action against these defaulters. So, Sir, these are the issues
which common people raise. These are the questions which common people ask. I hope

the Leader of the House, the Finance Minister, will respond positively.
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With these words, I conclude. Thank you very much.

3} T R SuTHTEHe Hzlqd, I S The Insolvency and Bankruptcy Code Bill
2, ...(IH) 39 37 B 99 & forg org At &1 78+ s 1oy o1, 39 HHET H 2R
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SHRI JAIRAM RAMESH (Karnataka): Sir, I rise obviously to support the
Insolvency and Bankruptcy Code (Amendment) Bill, which replaces an Ordinance
that was issued on 23rd of November, 2017, although I must point out that there is a
small difference between the Ordinance and the Bill. Normally, the Bill is a replica of
the Ordinance. But in certain extraordinary circumstances the Bill is different from the
Ordinance. The Ordinance was issued on the 23rd of November and thereafter, I assume,
the Finance Minister would have got some feedback from market participants and he
has introduced a slight relaxation in the criteria for promoters and management in the
Bill which is welcome. I am sure that this is not the first Amendment Bill that he will be
coming forward with because we are in unchartered territory. For the first time, we have

an Insolvency and Bankruptcy Code and we are learning doing and I am sure over the
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next few months there will be more such Ordinances and more such amendment Bills.
Sir, I have three very specific pointed questions. The Finance Minister is laughing. I just
want to say that in the time remaining for him as Finance Minister, he will come forward

with more amendment Bills. ... (Interruptions)...

MR. DEPUTY CHAIRMAN: Jairam Rameshji, the only question is: Will you not

give suggestions?

SHRI JAIRAM RAMESH: Sir, I have three pointed questions to the Finance
Minister. The first question is related to what my very distinguished senior Member,
the former Finance Minister, has raised. There is a very ugly word that has now become
popular. It is ‘haircuts'. So, my first question to the Finance Minister is on haircuts. Sir, I
have been tracking the cases that have been referred to the Insolvency Board. From the
information that I have been able to put together I find that, and the Finance Minister can
correct me if I am wrong, in the first case the haircut is 76 per cent, in the second case
the haircut is 74 per cent and in the third case the haircut is 80 per cent. Sir, I would like
the Finance Minister to take us into confidence. Is this an acceptable situation where we
are going to see haircuts in excess of 70-75 per cent? Are these aberrations or are these
going to be the norms? We need to debate on this issue. Is a situation where 75 per cent
is going to be virtually written-off going to be an acceptable situation in the large number
of cases that have been referred? I hasten to add that these are only from three cases that
I have monitored but it is somewhat worrying and somewhat disturbing that the haircuts
are in excess of 75 per cent. Sir, my second question to the hon. Finance Minister is
this. Is he worried that by the definitions of those who are allowed to submit resolution
plans we are laying the seed for oligopolies to emerge in these industries? Sir, I am not
actually worried about oligopolies emerging because to deal with oligopolies we have the
Competition Commission and trade policies but it seems to me that in the steel industry,
in the chemical industry and in the telecom industry we are going from a situation of
free competition to consolidation in which the market is going to be controlled by two or
three large players. Is the Finance Minister actually worried? Maybe this is a pre-matured
worry, but we need to start thinking whether by imposing so many restrictions on people
who can actually bid and submit resolution plans we are not creating conditions for only
a few players to emerge in these industries. There are ways of dealing with this situation
but again, as I said, Sir, I would like the hon. Finance Minister to have some loud thinking
with us on this issue. My third and final question to the Finance Minister deals with the

MSME sector. Sir, there have been some worries that have been expressed by the same



718 Government [RATYA SABHA] Bills

[Shri Jairam Ramesh |
market participants who meet the Finance Minister and who also meet the former Finance

Minister and also meet me that in the MSME sector it is really the promoter himself who
is in a position to submit a resolution plan. Now, will the Finance Minister take us into
confidence on this? Is there going to be differentiated criteria in the Bankruptcy Code
between the MSME sector and the large sector? This is, I think, very important because
in totality, the MSME sector may not account for a very large proportion of the NPAs,
but in numbers, obviously, they run into thousands, if not lakhs. So, I would like the hon.
Finance Minister to share with us his thinking on how he is going to deal with the specific
problem of the MSME sector because this is the sector that really creates employment.
This is the creator that leads to regional development and this is the sector that also leads
to exports. So, if you want revival of exports, if you want revival of regional development,
if you want revival of employment, you have to revive the MSME sector, and for reviving
the MSME sector, regarding the criteria, that are present today in the Code and the

Amendment Bill, will the Finance Minister think of some special dispensation?

Sir, these are the three questions that I had and I request the hon. Finance Minister
to address them in the same constructive spirit with which we are extending our support
to this Amendment Bill.

MR. DEPUTY CHAIRMAN: So, you have only questions; no suggestions. Now,
Shri V. Vijayasai Reddy.

SHRIV. VIJAYASAIREDDY (Andhra Pradesh): Mr. Deputy Chairman, Sir, I thank
you for giving me this opportunity. Sir, on behalf of my Party, I rise to support the Bill.
This Insolvency and Bankruptcy Code (Amendment) Bill, or the original Act of 2016,
was the result of consolidation of insolvency-related laws and provides for time-bound

process for resolving the insolvency and bankruptcy issues.

When we compare the provisions of this Ordinance with those of the Bill that
is placed on the Table of the House now, there are two improvements, in the original
Ordinance, the person, whose accounts have been treated as NPAs, has been treated as
ineligible person. Now, in the Bill, an opportunity has been given. Now, the person, who
is identified with the NPA accounts, can regularise the accounts, and within 30 days, he
can participate and then file the petition. So, that is one improvement. That is a good

improvement.

Secondly, I come to the definition of 'connected persons'. Under the definition of

‘connected persons', when we compare the original Ordinance with this Bill, the Scheduled
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Banks, Asset Reconstruction Companies and Alternate Investment Funds are excluded

from the definition. This is also a good improvement.

However, I draw the attention of the hon. Finance Minister in respect of three issues.
The first issue is that in Section 29(A), sub-section (D), a person, who has been convicted
of an offence for more than two years, is treated as an ineligible person. Now, what is the
definition of 'conviction'? A person may be convicted by the lower court and subsequently
may be acquitted by the High Court or the Supreme Court later, or, a person may be
acquitted by the lower court and the acquittal may be reversed and then maybe convicted
by the High Court or the Supreme Court. So, what is the definition of 'conviction'? That
has to be clarified. It is always better to define the word 'conviction'. My suggestion is
that unless and until, a case attains the finality, and finality by the Supreme Court, and
once the Supreme Court delivers a judgement, that becomes the conviction, and until then
a person, who is convicted by the lower court or the High Court, cannot be treated as a

‘convicted person'.

The second concern that I would like to bring to the notice of the hon. Finance
Minister is: it is all well-intended and decrease in. the competition. Sir, in disqualification
clause, by widening the definition of 'disqualified persons' or 'connected persons', you are
reducing the competition. When competition is reduced, what is the result of it? The result
is that the value that the asset fetches will substantially come down. Therefore, I request

the hon. Finance Minister to look into these two concerns and address them.

When it comes to liquidation, the BHI prohibits the liquidator from selling the assets
of the company to any person eligible. It is a welcome step. It also prevents the promoters
from deliberately running down the company to buy its assets at a lower price. These two
are the welcome steps but I would request the hon. Finance Minister to respond to the two

points towards which I have drawn his attention. Thank you.

SHRI T. K. S. ELANGOVAN (Tamil Nadu): Mr. Deputy Chairman, Sir, I thank
you for giving me the opportunity to speak on this Bill. Sir, this Bill is the need of the
hour. Even though there may be different opinions in various sections of the House, my
view is that we are strengthening the cause for an increase in the NPAs and bad debts. Sir,
the human element is missing right from the beginning in all these Bills which related
to borrowings from the banks. I can quote a few examples. In Tamil Nadu, during 2015,
there were floods in Chennai. More than 100 small- scale units were inundated and could
not work for around six months. The NPA rule says that if there is no repayment for three

months, the account becomes an NPA. The human element is missing. In case of non-
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4.00 p.v.

repayment, no Bank Manager goes to the small-scale units, finds out the reasons and tries
to help them. If that human element is present, the NPAs will come down to half and there
would not be this much of NPAs in the country.

So, Sir, my view is that the absence of human element, and, the passage of more and
more laws like SARFAESI Act or this Act will lead to an increase in the NPAs.

Sir, around 30 to 35 years back, I have worked in a bank and I know whenever
there was no repayment from a borrower, the bank manager used to go there, talk to him,
help him and get back the money but that is not happening now. Every work is done in
the books. If there is no repayment for three months, it is treated as NPAs and, so, the
NPAs are increasing. So, Sir, there should be a system whereby the Bank Manger should
be made personally responsible to recover the dues from the borrowers, and, if need be,
the borrower should be helped so that he is able to repay the amount properly. For an
individual, who runs the MSME or small scale industries, it is his life. He earns from
there; he does not want to close it down but because of certain other things, for example,
the policies of the Government, if he could not run the factory, there should be some
way to help him so that he repays his borrowings. So, Sir, in that way, there should be
some changes in the basic Acts like the SARFAESI Act and others, and, also in the rules
pertaining to NPAs and bad debts. If that is done, I think, this Act will not have much
relevance. With these words, I conclude. Thank you.

MR. DEPUTY CHAIRMAN: Thank you. Now, Dr. Subbarami Reddy. Would you
like to say something as the Mover of the Resolution?

DR. T. SUBBARAMI REDDY: Sir, so many hon. Members have spoken on this
issue. However, I would like to draw the attention of the hon. Finance Minister to one
important aspect. It is in the interest of the economy, it is in the interest of the banks and
it is also in the interest of the financial system. As per the NCLT, there are two ways. To

protect the financial creditors and operational creditors, this Bill has come now.

The financial creditors means banks. There is no problem. The banks will be
looked after. Regarding operational creditors, if any industry is having creditors of, say,
¥ 1 lakh or ¥ 5 lakh or T 10 lakh or so, any one creditor can move to the NCLT Board
and get the resolution. Of course, they have to give 15 days' notice. If, by chance, they

do not get a proper reply from any industry or any company within 15 days, they have
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a right to go to NCLT Board and get the resolution. Once the resolution is passed, they
will appoint an interim insolvent expert to completely monitor the management. They
have been given sweeping powers. Now, who is this interim observer? He is nothing but
a Chartered Accountant. A Chartered Accountant is appointed by the NCLT Board on
behalf of a small creditor of, let us say, a company of ¥ 10,000 crores. For a company
of ¥ 10,000 crores, if a creditor of ¥ 5 lakh or ¥ 10 lakh moves and gets the power
and then gets an interim observer appointed, who will be a Chartered Accountant with
sweeping powers, he will first of all dissolve the Board. Once he dissolves the Board, he
will have full control of the management. So, I would like to know what he knows about
the company, about the management. Then, if the company is not properly managed, how
will the banks get back their money? So, banks will suffer. This is a loophole in this Bill,
Sir. So, the Finance Minister should apply his mind and examine this issue thoroughly.
For a company worth ¥ 10,000 crores, there should be some limit. Simply a creditor of
.1 lakh or ¥ 10 lakh cannot go and smash the company completely. So, there should be
some system. This is actually meant for the financial operators, that means, banks. Other
operators, the operational creditors, are only creditors who supply the material, who is
having ¥ 5 lakh or ¥ 10 lakh or T 20 lakh business with an industry of ¥ 10,000 crores,
where thousands of people work. So, one man cannot finish a company. With this rigid
law, sweeping powers are given by the Law Board. I have seen examples in Hyderabad,
Mumbai and Delhi where big companies were simply shaken. Of course, they were saved
in the appeals. Otherwise, if the appeals are not successful, the company will be smashed.
If the company is smashed, all the banks will be finished. Their money will get stuck.
Therefore, I want a reply from the hon. Finance Minister on how you can give sweeping
powers to a small creditor who will give notice for 15 days. If he does not get a reply from
the company, he has the power to go to the NCLT Board and get appointed an interim
observer with sweeping powers and remove the Board and take the management. I want

these clarifications while actually moving this.

SHRI ARUN JAITLEY: Mr. Deputy Chairman, Sir, I am extremely grateful to all
my friends who have participated in the discussion on this Bill which was initiated by Mr.
Chidambaram. I must also express my gratitude to all the Members who have broadly
supported this Bill while raising certain issues, which I take it are in the nature of well-
intended suggestions which have been made. Keeping that spirit in mind, I would like
to respond to some of the issues which are being raised. Sir, it is true, as Mr. Jairam
Ramesh has mentioned, it is only in the recent years that we have chartered into this

arca of insolvency and bankruptcy. Therefore, for all of us, it is a learning experience.
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We encounter situations that we had not anticipated earlier, and as we move further, we

will certainly require evolution as far as our laws and procedures are concerned. We may
even learn from our mistakes and correct them. I think since it is a new area that we have
chartered into, it is quite likely to happen. Therefore, I take the suggestion that he made
in the right spirit. And I do hope that we don't have to come back to this House very
frequently. But if we do, certainly, it would be with the best of intentions, so that we are

able to resolve this problem which is confronting this country.

What is the essence of this problem? If we just detach it from the political arguments
which, on both sides, we are frequently advancing and just look at it from this point of
view. You need a strong banking system in order to support growth. You need banks
which are able to lend money to large industries, infrastructure projects, small industries,
students for educational loans, farmers, etc. This is all part of the management of the
economy that we need a robust banking system which will do that. There was a period
in our economy where banks, and if I assume an argument in their favour, probably, for
some reason, thought that these are some of the expanding sectors and therefore they
can afford to lend in those areas. They have heavily lent in certain areas and it is here
that we must understand this problem of haircuts. When they lend in certain arcas, what
are the kind of companies that they lend to? There are functional companies which own
large assets. These are large companies with large factories and therefore those loans
are guaranteed by a certain amount of asset backing which is there. There are trading
companies which only had receivables and those receivables have not come. There are
EPC contractors who were dealing in arcas where we encounter business difficulties or
some other factors impacted on their business or maybe their own mistakes. There were
no large assets, except the projects they were undertaking. Therefore, we are confronted
— at least for me, it is a legacy issue — with a situation where banks have lent to a large
number of companies. Some have assets or securities to back that up and some have very
little or almost negligible. How do you then resolve this problem? Under our old system,
which was the conventional system, the banks would go to a civil court and file a suit
which would take an indefinitely long time. Then DRTs were created which became the
alternative forum. Then we experimented with SICA. It worked to some extent and didn't
work significantly. Then we tried laws like SARFAESI which did have some effective
implementation. But notwithstanding all that, this regime was considered to be insufficient.
You had insolvency provisions or provisions relating to commercial insolvency which

was spread over various laws. For private individuals or partnerships, you had Provincial
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Insolvency Acts in several States which were almost non-functional. SICA had almost
reached a deadlock situation. It was not moving forward. The Companies Act had a
provision where in cases of inability to pay debt, a commercial insolvency would be
presumed and people who had filed petitions either get paid or the company will go into a
winding up process where, as Mr. Chidambaram said, the company would be sold in bits
and pieces and you receive very little. Therefore, we conceived of this Insolvency and
Bankruptcy Code which was more comprehensive. The object really is that once there
is a commercial insolvency created, either a commercial operating creditor or a bank or
the RBI could direct the bank or the debtor himself could move the National Company
Law Tribunal pleading commercial insolvency. And for that commercial insolvency, an
insolvency professional would be appointed to take over the company. He would then
weigh the assets and liabilities and thereafter a resolution would be attempted. And in that
resolution, as Mr. Naresh Agrawal said, the first effort would be to resolve and preserve
the assets so that the country does not lose a plant, a factory or a company. If a resolution
is not possible, then you go in for the ultimate remedy of dissolution. This is the situation.
We have now started that resolution process and in certain big cases. We wanted to know
how many cases are there. There are several hundreds of them and almost more than
500 have been disposed of. As Mr. Chidambaram would know, a lot of creditors used to
use even the commercial insolvency procedure in the Companies Act; similarly, they are
using this procedure. They will file a petition if there is no repayment of debt, and once a
settlement takes place, the petition is disposed of. So, over 500 petitions have also been
disposed of with these kinds of settlements. So, really, numbers will not be material. Now,
broadly, you have, if I may say, two categories of cases. I am referring to the big cases
and not the small ones. I will deal with small cases of MSME which Mr. Jairam Ramesh
mentioned. I may just mention that what Mr. Ramesh said, the point is real and I take that
suggestion. We are seized of it. What do you do with the MSME sector? With regard to
the MSME sector, the Insolvency Legal Committee has already been looking into this
issue as to whether we require a separate set of regulations to deal with them. They have
been asked to give the report within three months and once that recommendation comes,
we will apply ourselves to it and if necessary, come back to this House if any changes are
required to deal with the MSME sector. This is so much so the MSME sector.

Withregard to these large cases, which are pending, they are broadly in two categories.
These are companies which own large assets, functional plants and factories which are
functioning. And there are those companies which were either trading companies or EPC

contractors who have very little assets and very little securities to back this up with.
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There may be virtually no takers for a number of them. Or if somebody else comes and
takes it over, he may just like to take it for a very low price and if we impose the kind of
conditions, as were suggested, that you must pay the full amount, then nobody will come
and buy those companies itself. Now, the object really is that as far as these asset-owning
companies are concerned, we must fetch the best possible price. What was the object
behind this amendment? Effectively, what was going to happen in the bidding process?
We looked at global models; both kinds of models exist in other parts of the world. Here
is the management of a company; they may be guarantors; they may be corporate debtors;
there will be people who are in charge of the management. Some may even be accused
of having siphoned off money. The company has gone into insolvency. Once the bidding
starts, the same promoters come back and want to bid again to get the company. Here,
not only the banks but the commercial creditors and unsecured creditors also may take
some haircut and the same management would come back into management. The same
set of people would come back into management. Nothing would change. Those who ran
the company down to the ground and to insolvency would be back in management after
paying 40 or 50 or 60 or 70 per cent of the amount. Nothing would change except that the
creditors have taken a haircut. Now, is this kind of a system to be permitted in the Indian
insolvency proceedings? I am glad to know that not one person in this House has said that
this should be permitted. This House, in one voice, has said that these people should be
excluded. Now, if we have to exclude these people, there was no ineligibility condition.
So, when we started in putting the ineligibility conditions, there is a point which has
been made by Shri Chidambaram and some others that some of these conditions are a bit
too wide. For example, a two year conviction; there is the conviction clause existing in
Section 164 of the Companies Act and that is six months. Therefore, a person who has
been convicted for a period of six months or more can't even be a Director of a company.
And, once he can't be a Director of a company, I don't see any reason why he should be
allowed because these are all conditions which have been taken out as far as various

comparative provisions of various Acts are concerned.

Now, Clause (f), the word is, "is prohibited by the Securities and Exchange Board of
India." I think, Shri Jairam Ramesh, the word in the Ordinance was, "has been prohibited".
So, from the Ordinance, it has been changed to "is prohibited" which means that the
tenure of prohibition must be currently on. The Ordinance was a little too wide that if you
have once been prohibited, you are lifelong prohibited. That we have changed. I think
the spirit of what Shri Chidambaram tried to suggest has been captured by making this
particular change itself.



Government [2 January, 2017] Bills 725

With regard to the corporate guarantors, clause (h) is that you have given a guarantee
in a case wherein an insolvency petition has already been admitted. So, you are already

before the NCLT in another insolvency case.

You are facing an insolvency proceeding. You are before the tribunal and, therefore,
you start bidding either for the same company or for another company. Now, would we
allow people with such questionable credentials to come in having had such a bitter
experience of how these NPAs themselves have been created and allow people with this
kind of a doubt?

Now, as far as connected people are concerned, I agree that when you go to Clause
5, Section 29 A and its sub-Sections, the related party definition is fairly lengthy. But, an
exception has been carved out, in the Section itself that scheduled banks, asset recreation
companies, reconstruction companies and alternative investment funds, these are all being
excluded and, therefore, these would continue to bid. I am quite sure and let us see the
experience of these 12 companies which, in the first instance, have now come up before
the Board. In any case, there is a corresponding amendment to Section 30 which is also
being made that the Committee of Creditors is not bound to accept any and every bid. If
they find that the universe of bidders has been narrowed down and in this narrowed down
universe of bidders, adequate bids are not coming, a viable bid is not coming then Section
30 has also been amended that any bid which is not viable or feasible can be rejected by
the Committee of Creditors. Ultimately, it is the creditors who have to decide what their
future is. Whether they want a particular haircut or they don't want a particular haircut,
whether a bid is viable, reasonable or not. It is the creditors who are going to decide under
this Act.

Therefore, my suggestion is, let us see the experience of this and if we find that
there is an adequate number of bidders who are coming and I do hope that, particularly,
in relation to the asset owning companies, that is, the steel companies and other factories
etc., which have real assets on the ground, which are functional mills, there is no reason

why we should not get people to bid. But, as far as trading companies are concerned...

SHRI ANAND SHARMA (Himachal Pradesh): Haircut should not become a head

shave. That is of concern.

SHRIARUN JAITLEY: Anandji, I put a caveat in the beginning that since everybody
has supported this and expressed concerns; I don't want to be sounding adversarial. 1

think, one of the lessons for us—when I say, 'for us', it is for the banking system in India
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in particular—is, when large amounts are given, this is a decision, consideration they
will have to keep in mind at that time. Did the bankers at that time think, when they were
giving it to these EPC contractors and trading companies that without any security on the
table you are giving hundreds and thousands of crores to those people? And ultimately, if
those companies don't function and they go into insolvency, what will the potential buyer
buy? Is he only buying a corporate entity or is he buying a corporate entity with a running
business or is he buying a corporate entity with certain kind of assets? There is no bank
guarantee. There is no guarantee of properties. There are only personal guarantees of

insolvent persons.

2} TR9T IETA: SR §b I N B forer war?

sfY areur Seett: AR SfY, I waTa 91 99 999 869 & T A g arfey o #
I Bl g 6 9fasy | Jo4 a1 I Sta1e 12 b a8 $ul fafaaser # =l sig, a1
FIT TIRBT BT AR A1 frelm? a8 T o F I I T ... (FFE)....

sft e swETe: gARde B gRwTY g1 ISy, I7 § 991 X 9 g @ g
..(FAL).... IE IR-IR BTN 11 81 T ¥’ HEl | AT 22 S0P Wl 37 B39 Bl
Fargm & ol aret e st U 7T B

3ft 3601 Sicel: $9 TIRET B I91 W A4 &, S (Y WA WiEd o, 9 B
AT A1 S A1 g1, foraeT fearferan g1 < o, @190t 3§ IR 31 fiel, s
# w8 oM fAeld, @ ! TR o firel, STd a1 aRE 37 $T SIS B T AT
D! G 99T H GRUTYT &, I8 $9®1 2 21 safeiy {6 31 # S8R @ 8T § 3R foa
3MIR TR < IET &, I A1 IR A aTel B Ara1 a1y 1l 31TsT Hel % a8 U1 v
T H Tl T, A 39 ga g1 RegReE ol o2 § wwer wedn € 5 B ) 9
FUS B! (7 2, Wi B (el & AT PIg 954 g1 SN 8, 1 $F A B IGD] g ST
ofl, thaed off, TieH o, @i o1, dfbd a1 o 781 o1 iR 59 3me a8 [, a1
$Hac SAD] TR, fhdTd 3R BraRe et f[adh, el 9gd oo ... (agm)...

sft a1fira arfret av% w1mE: ®C gU I B ... (FEET). ..
sft e spraTe: UE o1 fefuwma a8 =l

SHRI ANAND SHARMA: Arunji, you were just referring to the loans which were
given to the EPCs or to the trading companies. That is fairly understandable and it is also
fair that if they rtave no assets or personal guarantees, then what can be realized by the
Committee of Creditors? But the lists of these first twelve companies which have been
sent to the IBC and which is as per the order dated 13th June, 2017, where the RBI has
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sent these companies; these all are companies with tangible assets. These are major steel
companies, power companies and of the total NPAs of T 9 lakh crores, T 3,13,000 crores
are of these companies. Is there any benchmark or any limit that how big should be
haircut for those who have the assets, whether 50 per cent realization should be there or
the bids? Because, though the money belongs to the banks...

SHRI ARUN JAITLEY: Anandji, this decision is neither taken by the Government
nor by the burcaucracy, nor by the political establishment. This has to be taken by the
creditor. Therefore, these commercial transactions, whether the creditor must allow
hundred per cent of it to go down the drain— if I may use that word—or recover 70 per
cent or 80 per cent or 60 per cent, the Committee of Creditors will decide this. And if the
bid is inadequate, then Section 30 now says that it has to be feasible and viable. If the
creditors feel that some bid is exceptionally low, the creditor will say, "Sorry, we are going
for re-bidding". They probably may change some criteria, etc. That is why I said that I am
not taking this debate to be either political or adversarial because it is a problem facing
the banking system, which we have to resolve. It is a learning experience for us. Let us
see what experience we have in these cases and once we have that experience, the banks
would then recover the best that they can recover, not only the banks, the other creditors
also, so that the assets itself are saved and the jobs itself are saved. It is this object that we
have in mind. With regard to MSME, I have already said that we are separately looking

at it. As far as the Ordinance is concerned...

DR. T. SUBBARAMI REDDY: Just a minute, hon. Finance Minister. I am talking
about Section 17. When an interim observer is appointed with sweeping powers for any
small creditor in a big company, that fellow would freeze that company and banks would
lose their money. That is the biggest loophole in the Bill. It is very important. There
have been many cases where a person who has credited just ¥ 10 lakhs for a company....
SHRIARUN JAITLEY: Iwould certainly examine this point, but since it is at a preliminary

stage where....

DR. T. SUBBARAMI REDDY: Let me tell you that this is a very important point.

Please examine this and see if this provision could be deleted.

SHRI ARUN JAITLEY: Sir, as far as the Ordinance is concerned,

...(Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, under Section 17, even a small creditor who has
invested just T 10 lakhs in a company could smash the company by getting appointed an

interim observer with sweeping powers. How are you going to set this right?
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SHRI ARUN JAITLEY: Dr. Subbarami Reddy, I think that provision is in the Act
itself because in the Act, if somebody has run the company down to this extent and the
company has gone into insolvency, then, is it desirable or not for the management to

continue to rip off the assets of the company?

DR. T. SUBBARAMI REDDY: Sir, this is a very serious matter. This would affect
the economy. I am also an economist and I am aware of the details.  have got an experience

of 55 years of having worked in the economy. ... (Interruptions)...

SHRI ARUN JAITLEY: Sir, as far as the Ordinance is concerned, since some of
these important cases are reaching a stage where resolution proposals were to come, and
the resolution proposals had to introduce this inevitability criterion, it was extremely
important that the Ordinance be brought in at that stage so that the process is not delayed
further. The Act itself says that we must endeavour to complete it within 180 days and that

was the necessity as far as the Ordinance is concerned.
With these observations, I commend this Bill to the House.

SHRI TAPAN KUMAR SEN: Sir, I have a small point. I think we are collectively
learning on an unchartered path. Out of the two categories of debtors, the first one being
those who have sufficient landed assets. Now, there the haircut is 75 per cent-plus. What
is the justification? Should there not be any benchmark for that also, even in companies

with sufficient assets? That is the point, and that is the worry.

SHRI ARUN JAITLEY: If the offer is low, it is for the creditors whose money is

there to say no to that offer!

SHRI TAPAN KUMAR SEN: The creditors are mainly public sector banks.

...(Interruptions)...
MR. DEPUTY CHAIRMAN: That is fine. I shall now put the.. ... (Interruptions)...
DR. T. SUBBARAMI REDDY: But he has not replied to my question.

MR. DEPUTY CHAIRMAN: He has replied. ... (Interruptions)... He gave a reply.
I heard the reply. ... (Interruptions)... He replied to you. Therefore, Dr. Subbarami Reddy,

are you withdrawing the Resolution? He has replied.

DR. T. SUBBARAMI REDDY: Sir, before my decision, he was about to say
something. I am interested in some more points. Please ask him why an Ordinance was

brought and, then, I would tell you about my decision.
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MR. DEPUTY CHAIRMAN: He has already told you that.

DR. T. SUBBARAMI REDDY: Let him answer the point on the Ordinance. Sir, 1

have got the right to ask questions as a Member of Parliament.
MR. DEPUTY CHAIRMAN: You have asked; the Minister has explained.

DR. T. SUBBARAMI REDDY: No, Sir. I am on some other point. I didn't ask him
about the Ordinance. Now I am asking that.

MR. DEPUTY CHAIRMAN: He said why an Ordinance was brought.

DR. T. SUBBARAMI REDDY: Sir, he didn't; he was about to talk about the
Ordinance, but then I diverted the subject! Please let him talk about it.... (Interruptions)...

MR. DEPUTY CHAIRMAN: OKkay. ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, let him answer my question on the Ordinance
route. Why is the Chair not allowing me to hear from him? I will have to ask the House.

...(Interruptions)...
MR. DEPUTY CHAIRMAN: I am not objecting to anything. ... (Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, I am not raising objections; [ am supporting the

Bill. T want to know why the Ordinance was needed. ... (Inferruptions)...

MR. DEPUTY CHAIRMAN: That is what I heard too. ...(Interruptions)... 1 also
heard him explaining. I heard it.

DR. T. SUBBARAMI REDDY: Sir, if the House is satisfied with the hon. Minister's
reply, then I would withdraw the Resolution.

MR. DEPUTY CHAIRMAN: Dr. Subbarami Reddy, the Chair is satisfied. The
House is also satisfied. ...(Interruptions)... So, the Statutory Resolution, which was

moved, is being withdrawn. So, are you withdrawing it, Dr. Reddy?
DR. T. SUBBARAMI REDDY: Yes, Sir. ... (Interruptions)...
MR. DEPUTY CHAIRMAN: He said, he is withdrawing it; I heard it.

The Statutory Resolution was, by leave, withdrawn.
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MR. DEPUTY CHAIRMAN: I shall now put the motion regarding consideration of
the Insolvency and Bankruptcy Code (Amendment) Bill, 2017.
The question is:

That the Bill to amend the Insolvency and Bankruptcy Code, 2016, as passed
by Lok Sabha, be taken into consideration.

The motion was adopted.

MR.DEPUTY CHAIRMAN: We shall now take up Clause-by-Clause consideration
of the Bill.

Clauses 2 to 4 were added to the Bill.

MR. DEPUTY CHAIRMAN: In Clause 5, there is one Amendment (No. 1) by
Dr. T. Subbarami Reddy.

DR. T. SUBBARAMI REDDY: Sir, regarding the Amendment, I would like to say
that punishment with imprisonment for two years or more is very vague. It is better to
stick to the specific period of two years or another specific period. Please bear this in

mind and I am not moving my Amendment.

MR. DEPUTY CHAIRMAN: Amendment not moved. There are two Amendments
(No. 4 & 5) by Shri Sukhendu Sekhar Ray. Are you moving, Mr. Ray?

SHRI SUKHENDU SEKHAR RAY: Sir, I am not moving.
MR. DEPUTY CHAIRMAN: Amendment not moved. So, I put Clause 5 to vote.
Clause 5 was added to the Bill.

MR. DEPUTY CHAIRMAN: In Clause 6, there is one Amendment (No. 2) by
Dr. T. Subbarami Reddy.

DR. T. SUBBARAMI REDDY: Sir, this is important. You have given the time for
payment of the overdue amount as thirty days. It is too little a time. The time is too short
because the company will be under stress. Therefore, you may give fifty days. Please bear

this in mind and you may examine this. I am not moving the Amendment.
MR. DEPUTY CHAIRMAN: Amendment not moved. So, I put Clause 6 to vote.
Clause 6 was added to the Bill.

Clause 7 was added to the Bill.
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MR. DEPUTY CHAIRMAN: In Clause 8, there is one Amendment (No.3) by
Dr. T. Subbarami Reddy.

DR. T. SUBBARAMI REDDY: Sir, in this, I would like to say that the fine of
¥ 2 crore provided is disproportionate to the offence which the person may have committed
in contravention to the code or regulations. I want the Minister to bear in mind these things
because for each violation, you have not defined the quantum of penalty. You are simply
providing a general clause. Therefore, the fine should not be more than one crore rupees

as maximum. The Minister may bear this in mind. I am not moving my Amendment.
MR. DEPUTY CHAIRMAN: Amendment not moved. So, I put Clause 8 to vote.
Clause 8 was added to the Bill.
Clauses 9 and 10 were added to the Bill.

MR. DEPUTY CHAIRMAN: In Clause 1, there is one Amendment (No. 6) by
Shri Arun Jaitley.

Clause 1

SHRI ARUN JAITLEY: Sir, I move:
(6) That at page 1, line 3, for the figure "2017", the figure "2018" be substituted.

The question was put and the motion was adopted.

Clause | as amended was added to the Bill.

The Enacting Formula and the Title were added to the Bill.
SHRI ARUN JAITLEY: Sir, I move:
That the Bill, as amended, be passed.
The question was put and the motion was adopted.

MR. DEPUTY CHAIRMAN: My special thanks to everybody because we completed
it in two-and-a-half hours. Thank you.

Now, Shri Rajen Gohain to move the Resolution of the Railway Convention

Committee.



