The Criminal Law (Amendment) Bill, 2018

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS (SHRI
KIREN RIJIJU): Sir, I move:

That the Bill further to amend the Indian Penal Code, Indian Evidence Act, 1872, the
Code of Criminal Procedure, 1973 and the Protection of Children from Sexual
Offences Act, 2012, as passed by Lok Sabha, be taken into consideration.
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MR. CHAIRMAN: Ministers and Members, please sit in your places. What 1s
happening to this House? I am not able to understand this. I thought it was the Rajya
Sabha.

SHRI ANAND SHARMA: Sir, there is no order.

MR. CHAIRMAN: No, no. But this 1s not the order. I have been telling the Ministers
also. Next time I will have to name them. Don't create that situation. One has to come
quietly into the House, take his seat, do his work and then, quietly leave and do whatever
he wants to do outside, not inside. 1 have said this at least three times. I really feel sorry
for everybody, including Members. Some Members have developed a new problem of
sitting and standing. Sitting and standing cannot be done together That is known to
everybody. I have been in this House for the last 19 years. | am seeing a new trend here.
Some people are also trying to teach me what the Chair needs to do, by preaching against
the rules. Teaching and preaching against the rules is not allowed. That should be noted
by everybody. Whoever has got a problem can go out; there is no problem at all. Now, the
Minister, Shri Kiren Rijiju.

SHRI KIREN RIJIJU: Sir, for the information of this august House, since the
Government had brought the Criminal Law (Amendment) Ordinance, 2018, four States
have already brought laws in their respective Assemblies, awarding capital punishment

for those who commit rape on a girl child under the age of 12. Those States are Madhya
Pradesh, Rajasthan, Haryana and Arunachal Pradesh.
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Sir, briefly, I would like to inform this august House that we have introduced certain
amendments in the Indian Penal Code, the Criminal Procedure Code as well as the Indian
Evidence Act. Also, there are consequential effects on the Prevention of Children from
sexual offences law as well. So, without going into details, T will be responding to the
interventions from the various hon. Members. I would like to place the Criminal Law

{Amendment) Bill, 2018 before this august House for consideration.
The question was proposed.

MR. CHAIRMAN: There is one amendment by Prof. M.V Rajeev Gowda.
...(Interruptions)...

SHRI NEERAT SHEKHAR (Uttar Pradesh): Sir, Vandana Chavanji wants to say

something. ... Interruptions)...

SHRIMATI VANDANA CHAVAN (Maharashtra) Sir, I want to make a request to
the Hon. Chairman. ... {Interruptions)...

MR. CHAIRMAN: Vandanaji, what 1s the issue?

SHRIMATI VANDANA CHAVAN: Sir, I want to make a request that this Bill is
an extremely sensitive Bill which seeks to address the atrocities on children. Sir, earlier
there was Indian Penal Code but very lately we have formulated a special provision for
children, that is, POCSO. Sir. in this Bill, we are seeking to move amendments being
brought under the Indian Penal Code. Since there is a special provision for children. I
seek your intervention, Sir, that this be sent to a Select Committee. These amendments
should come under the POCSO and not under the Indian Penal Code. Therefore, it should

be sent to a Select Committee. That is my request. ... (Interruptions)...

MR. CHAIRMAN: You have got vour right to request but it is for the Government
to accept it or not. Now, Shri Ravi Prakash Verma to speak on the Bill. 319 @ = T
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MR. CHAIRMAN: One minute; I have asked Prof. Rajeev Gowda to move the
amendment. €1 # disturbance Eﬁ?ﬁ %, TR golg 9 diversion ‘EﬁﬂT %\'I aut Gﬁ, Y Uz
e 35 w1yl H 2T gHG 916 e )

PROF. M. V. RAJEEV GOWDA (Karnataka): Mr. Chairman, Sir, this is an extremely
important issue and we must take serious action against offenders who victimise children
and perpetrate sexual offences against them. But there are certain failings in this Bill
which is why [ am urging that the Minister and the House sends it to the Select Committee.

I want to make three or four points very quickly. ... (Interruptions)...
MR. CHATRMAN: No. That 1s later on. ... (Interruptions)...

PROF. M. V. RAJEEV GOWDA: Sir, if I cannot convince the House, how can [ urge

the House to pass my amendment? ... (Interruptions)...
MR. CHAIRMAN: You understand ... (Interruptions)...

PROF. MV. RAJEEV GOWDA: For that to happen, I have to convince the House.
...(Interruptions)...

MR. CHAIRMAN: We have been there in this House. ...(Interruptions)... You
have to follow the procedure. ...(Interruptions)... There is one Amendment by Prof. M.V
Rajeev Gowda for reference of the Criminal Law (Amendment) Bill, 2018 to the Select
Committee of the Rajya Sabha. The Member may move his Amendment at this stage

without any speech. That is the rule position. Are you moving your Amendment or not?
PROF. MV. RAJEEV GOWDA: Sir, I am not moving it.

MR. CHAIRMAN: Thank you. The motion for consideration of the Criminal Law
{Amendment) Bill, 2018 is now open for discussion. ... {Interruptions)... | have no other
way than going by the rules and procedures laid down so far. Now, Shri Ravi Prakash
Verma to speak on the Bill.
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MR. CHAIRMAN: Let us not quote those reports which are not substantiated and

unnecessary ruin the image of our country.
SHRI RAVI PRAKASH VERMA: Sir, it 1s a news item.
MR. CHAIRMAN: You do not understand the consequence. 731 @1 3MTfI 81 ol
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MR. CHAIRMAN: But we ourselves should not encourage ...{Interruptions)... ‘1?
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PROF. MV. RAJEEY GOWDA: Sir, I represent Karnataka in this House, which
has enacted a very progressive child protection policy. Having said that, it is a matter of
great concern, 1n fact, | must say that it is a matter of great shame that we have sexual
offences against children. Our conscience 1s shaken every time we hear about such stories
that demonstrate that there is a sickness in our society. It is urgent that we enact laws

that address this problem. But, earlier, I was trying to argue that the Minister should
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work with the House and refer this Bill to the Select Committee, not just for the sake of
Parliamentary scrutiny, but because we also want to improve the law in numerous ways.
This opportunity to speak now is giving me a chance to elaborate, which, in your wisdom,

you did not give me earlier.

MR. CHAIRMAN: Rules did not provide for that. You now have ample opportunity.
Go ahead.

PROF. M. V. RAJEEV GOWDA: Sir, my first argument is that, as Vandana Chavanji
has already pointed out, there is a law, the POCSO law, which deals with these particular
kinds of offences. Now, when you look at the evidence of the implementation of the
POCSO law, there 1s a lot to be desired. Even before that, let me point out that here, we
are focussing on the accused, but we also have to focus on the victims - how to prevent
not just the atrocities but also how to prevent further victimisation through the process
that will be put in place by the changes that we are bringing in. Sir, under POCSO, what
you find is that the rate of conviction has fallen from 32.6 per cent to 28.2 per cent; the
pendency of cases has risen from 81.3 per cent to 89.6 per cent; speedy justice is not
being delivered by the Special Courts and the Special Prosecutors are not being assigned
to these cases. And, we must understand that the victims are children. When they are put
n a situation where they have to attend court proceedings and have to face the people
who have harmed them or are accused of harming them, they can often turn hostile. They
find that situation extremely difficult to cope with. Sir, there 1s also a situation that a lot
of children discontinue their education, they are maimed and scarred for life as a result
of this. They may have to move and their families may have to move. So a lot of issues
need to be considered while passing these kinds of amendments to the criminal laws and
that is one of the reasons why I say let us go deeper into this. My suggestions are very

constructive, please pay attention to these.

The second reason, as also been raised by the previous speaker, Shri Ravi Prakash
Verma, and that has to do with male and female victims. Sir, you cannot create a
discrepancy in the law. If you look at increasing punishment for offences against minor
girls, there are minor boys also who are affected as victims of sexual crimes. In 2007,
the Ministry of Women and Child Development did a sample study of 12,000 children
and found that 53 per cent of the victims, the majority of them were boys. Why 1s the
Minister not paying attention to these kinds of statistics that are out there in the hands

of different Ministries? Sir, we have also paid attention substantially in this House, to
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the third gender. The third gender is also affected by sexual offences, and we must pay
attention. [ urge the Home Minister, to pay attention to these kind of changes that need to

be addressed in this criminal law amendment.

Sir, the third major reason has to do with how the Bill discriminates between the
punishment for sexual offences against girls under sixteen and other vulnerable sections
of women. Sir, these women could be pregnant women, women with disabilities who
are also victims of sexual crimes. How come we have a set of punishments different for
sexual offenders of those vulnerable groups when they are victimised, while a different set
of punishments for sexual offenders of girls under sixteen? Sir, those are also vulnerable
communities. We must pay attention to their needs and ensure that there 1s equal protection

given to them.

Sir one more thing, in terms of practical reality, sentencing is at the discretion of
judges. When there is a very long sentence that is prescribed, typically judges will go
for a minimum sentence. When something like that happens, the purpose of this whole
amendment and the desire of society to unleash the power of law on these perpetrators
is lost. Further, the death penalty can result in again a higher standard of evidence, etc.,
being required which could also result in perpetrators getting off. So, these all are the
issues that could have been taken into consideration. We could have brought experts in to
testify before the Select Committee and, Sir, even now [ urge the Minister and the Mimster
of State for Home Affairs to think about the fact that this law needs to be strengthened and
what we are saying is very much in the spirit of improving the law and making sure that

we have a better protection regime for sexual crimes against children.

Shri Ravi Prakash Verma talked about how lowering the time for investigation
from three to two months 1s a good thing. I would like to argue that these are complex
1ssues and I am not sure that in a hurried manner we will be able to pay attention to
all the complexities, level of evidence required etc., and, therefore, I am not sure that
this had to be the case all the time. So, I would urge the Government to consider these
constructive points that I have made and even now refer this Bill to the Select Committee.

...(Interruptions)... Let me just finish. T am finishing.

MR. CHAIRMAN: He 1s just finishing.
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6.00 p.
SHRI BHUBANESWAR KALITA (Assam): Sir, if more time is needed on this Bill,

We cdn go on.

PROF. M. V. RAJEEV GOWDA: Sir, I just want to summarise. We are all supportive
of action against those who perpetrate sexual crimes on children. However, the Bill can
be strengthened, the rights of the victims can be addressed, discrepancies between boy
and gir] victims can be addressed, vulnerable groups can also be given equal protection
and practical aspects of how the law 1s actually implemented can be considered. I urge the
Minister to even now move it to the Select Committee, and we will ensure that we will

have an even stronger Bill.
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SHRI A. NAVANEETHAKRISHNAN (Tamil Nadu): T think because of recent

incidents the Government issued the Ordinance and now it 1 has brought the Bill.

Subject to correction, under section 173 of the CrPC, the investigation has to be
completed within a pericd of two months for the offences for which the Bill has been
brought. I think it is a double-edged weapon. One way to see it 1s that it may be concluded
without finding out the real culprit. Another way to see it 1s that in haste a wrong person

may be implicated.

Clause 23(1A) says, "The presence of the informant or any person authorised by
him shall be obligatory at the time of hearing of the application for bail to the person
under sub-section (3) of Section 376 or Section 376AB or Section 376 DA or Section
376DB of the Indian Penal code.” T think the victim must be given an opportunity. It

should not be the informant.

The conviction rate is very, very low in our criminal justice delivery system. It is
a well-known fact. The main fact for the low rate of conviction in our criminal justice
delivery system is witnesses turning hostile. Initially witnesses support the prosecution,
but during the trial they tumn hostile. That 1s why prosecuting agency is not able to secure

conviction. Also, in this kind of an offence, the informant may support the victim or may
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not support the victim. Initially he may file a complaint and finally he may turn back. So,

the presence of the informant or any person authorised by him is also a welcome one. At
the same time, I hope the victim or the guardian of the victim may be given an opportunity
to be present at the time of consideration of bail. The opportunity to oppose or to make her

submission 1s a must, subject to correction, and I leave it to the Home Ministry.

There are other aspects where enhanced punishment has been contemplated and
mandatory punishment has also been given. Remission 1s a constitutional right. Under
the Indian Constitution, in certain cases, the President or the Governor has been given
the power to remit the sentences. Even after a sentence is confirmed by the Supreme
Court, it can be altered or reduced by the President or the Governor which in turn is the
Government. But now there is this mandatory provision which [ may be permitted to read.
For example, Section 376AB says, "Whoever commits rape on a woman under twelve
years of age shall be punished with rigorous imprisonment for a term which shall not be
less than twenty years, but which may extend to imprisonment for life, which shall mean
imprisonment for the remainder of that person's natural life, and with fine or with death.
Provided that such fine shall be just and reasonable to meet the medical expenses and
rehabilitation of the victim. Provided further that any fine imposed under this section
shall be paid to the victim." So, now, subject to correction, the issue is, whether the
Constitutional power given to the President and the Governor 1s taken away or not. It
18 very clearly mentioned that the imprisonment for life means imprisonment for the
remainder of the person's natural life. So, under the provision of the Criminal Procedure
Code, normally the State Governments detain a person convicted for life sentence only up
to 12 years. Depending upon the facts and circumstances and the conduct of the convicted
person, the sentence 1s reduced to 12 years. If a person is confined to jail for a maximum
period, he 1s released; that too, on birth anniversaries of great leaders. That is happening,
It 1s an annual event or feature. In our State also, it is happening. Now, my humble
submission to the hon. Home Minister is this. He is a great leader. I want to have some
clarification. Is the remission power conferred under the Constitution to the President and
the Governor still available or not? ... (Interruptions)... He is a great leader. He is present. I
can't say like that. It is my doubt. Subject to correction, I may be wrong. Even if the death
is awarded which is confirmed by the Supreme Court, the President can intervene. There
is no doubt about it. Also, subject to correction, the term 'woman' has been employed in
certain expressions in the Bill. I think a girl below 12 years cannot be termed as woman.

She is a girl child. I think that is appropriate. I may be wrong.
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Sir, T support the Bill because of what is happening now and also at international
levels, there 1s no safety for women. That is the view propagated. [ welcome this Bill.
Thank vou.

MR. CHAIRMAN: Now, Shri Sukhendu Sekhar Ray. Originally, you had eleven

minutes, but now there is a suggestion. I leave it to your better sense.

SHRI SUKHENDU SEKHAR RAY (West Bengal): Sir, Lawyers should get some

more time on such Bills.

Sir, whatever Shrimati Roopa Ganguly, Prof. Rajeev Gowda and Shrimati Vandana
Chavan have said, I concur with their views. However, I would like to make a few
points. As my good friend, Mr. Navaneethakrishnan, has rightly pointed out, in Clauses
4, 5 and 6, the expressions which have been used are 'woman under sixteen years of
age', 'woman under twelve years of age', etc. Now, Sir, according to the Oxford English
Dictionary, an adult human female is a woman and a girl is a female child. Then, as per
definition, a child is a young human being below the age of puberty or below the legal
age of majority. Keeping in view all these expressions and definitions provide of or in the
English Dictionary, I think this word 'woman' should be replaced by appropriate words.
There are certain more legal shortcomings in this Bill. I support the request that has been
made by Mr. Gowda that the Bill should go to the Select Committee because there are so

many shortcomings.

Take for example, — this 1s my personal view on this Bill — in case of rape of
a woman below 12 vears, the punishment is minimum 20 vears and maximum life
imprisonment or death whereas in case of 'below 16 years and above 12 years' and '16
years and above' the punishment 1s lesser. Why? If the crime is the same, then, why
should there be discrimination in case of punishment? That should not be there if you
want to imitiate a deterrent law. Somebody may agree or may not agree. Reports are
published in a routine manner as if India is a rape country, which it is not. But, there 1s
no doubt about it that the incidents of rape are increasing alarmingly in different parts of
the country. Therefore, Sir, this is my humble submission to the Government. There are
certain other things to be considered. Suppose, today, we pass this Bill, what would be its
effect subsequently? This Parliament passes so many Bills but is the implementation part
taken care of adequately? That is the moot question. How many cases are pending in the
courts? How many cases? In the High Courts, 23 per cent of the cases have been pending
for over ten vears. Sir, 29 per cent of all cases have been pending between 2 and 5 years

in High Courts. In the subordinate courts, over 8 per cent cases have been pending for
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over 10 vears. A maximum number of cases in subordinate courts, that is, 47 per cent have
been pending for less than 2 years. Total number of pending cases in the lower courts is
1.2 crore. I am not giving the figure of High Courts. How many vacancies are there in the
courts? We require more courts. We require more judges. Otherwise, we would pass this
law and this law would never be implemented in the long run whatever we provide for,
that within two months inquiry 1s to be completed, that within six months the case 1s to
be disposed or whatever. This would have no impact because there would be no judge to
decide upon. What s the case of Kolkata High Court? The highest proportion of vacancies
among the High Courts, where sanctioned strength is over ten judges is in Kolkata, that
18, 58 per cent vacancies. The total number of vacancies of judges 1s 42, highest in the
country followed by Kamataka. This is an alarming situation in the courts. They do not
have infrastructure. They do not have judges and cases are mounting. We are passing
laws, there is no implementation and everybody is raising fingers at the parliamentarians.
Everybody is pointing fingers at the Government. What would the Government do unless
these things are improved? This will be a myth.

So, my suggestion would be — I am not mentioning the other legal points; there are
so many legal points to discuss — that this Bill be referred to the Select Committee, Sir.
That would be the best thing at the moment. Thank vou, Sir.

MR. CHAIRMAN: Shri Ram Chandra Prasad Singh, not present. Now, Shrimati

Jhama Das Baidya. Madam, you have four minutes.
SHRIMATI JHARNA DAS BAIDYA (Tripura): Sir, please give me five minutes.

MR. CHAIRMAN: No, no. We have to pass the Bill or take a decision either way.
...(Interruptions)... Shri Navaneethakrishnanji, please. ...(Interruptions)... I know that.

...(Interruptions)... That would be seen.

SHRIMATT JHARNA DAS BAIDYA: Sir, in the Criminal Law (Amendment) Bill,
we reiterate that the opportunity to provide comprehensive justice for women, who have
been subjected to sexual violence, should not be lost and call for their inclusion even at

this stage. Some of the objections to the Bill, I would like to mention.

Sir, before going into whether death penalty would help matters, let us examine the
existing State of affairs. After a long struggle, the Protection of Children from Sexual
Offences (POCSQO) Act was passed n 2012. It provides for punishment of up to ten years

for 'aggravated penetrative sexual assault' and up to five years for 'aggravated sexual
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assault. It lays down that special courts be set up, investigations be completed in three
months, and trials in one year, as far as possible. Moreover, it lays down conduct of

media, the need for in camera trails and includes a slew of measures to protect the child.

Sir, what 1s the experience? In 2016, a total of 36,022 cases were registered under
the Act in India. The Police already had over 12,000 pending cases from 2015. So, in
all they were looking at over 48,000 POCSO cases in 2016. They managed to dispose
of nearly 33,000 of these cases by completing nvestigations and either by filing charge
sheets or by other means. A third of the cases were pending again, to be carried on to the
next year. This data from the National Crime Records Bureau is available till 2016 only.
At the level of the courts too, pendency of cases has reached alarming proportions. The
courts already had over 70,000 cases of child sexual abuse and rape pending, when nearly
31,000 more cases were added in 2016. So, they were facing over a lakh cases. They
disposed of just about 11,000 cases, leaving 90,000 cases still pending. But, the worst part
1s that courts were able to convict the offenders only in three per cent of cases. Sir, that
means seven in ten people accused of raping children are going scot free under the special

law framed to deal with this heinous crime.
MR. CHAIRMAN: Right. Please complete.

SHRIMATI JHARNA DAS BAIDYA: The number of judges, courts and personnel

required to deal with the cases 1s woefully inadequate.
MR. CHAIRMAN: Thank you. Please conclude.

SHRIMATI JHARNA DAS BAIDYA: Sir, I will take only one minute. In particular,
the Ordinance seeks to cover up the deliberate delay and inaction by the Government
in both the horrific Kathua and Unnao cases, in which the rapists acted with complete
impunity as they were in a position of power. Both cases involved a complete breakdown

of law and order.

MR. CHAIRMAN: Please, please. You are not supposed to read. =9 1, 2qep|
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SHRIMATI JHARNADASBAIDYA: Sir, apart from this, we demand that command
responsibility must be recognized as recommended in the Verma Committee Report, and

also demand that these changes should be incorporated in the final Act. Thank vou, Sir.
MR. CHAIRMAN: Now, Prof. Manoj Kumar Jha. You have four minutes.

PROF. MANOJ KUMAR JHA (Bihar): Sir, I will probably take less than that. Sir,
on the Criminal Law (Amendment) Bill 2018, T have a couple of issues which I am
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flagging and putting before the two hon. Ministers here. Sir, the first is, the death penalty
provisions, I have a fear, might endanger victim girl's life because the rapist might want
to destroy the evidence if the punishment for murder and rape is one and the same. That is
my fear. T do not know. The collective wisdom of the House shall deal with it. The rate of
conviction in rape cases is already very low. Increasing the quantum of punishment might
make the situation a little more precarious. New offences have been listed under IPC.
When we go for any such move, do we undertake any study to show how and whether
it will be more effective in new offences not being committed? I came across a fact that
the prior sanction for prosecution of public servant for rape was earlier not there. 1 do
not see any rationale behind it. Funding of legal and welfare services in tune with our
mandate probably would have been much more appropriate. Sir, is it not a matter of
collective shame for all of us that rape victims are not given a fresh piece of cloth when
their clothes are collected as evidence? Sir, I think it is a matter of collective shame for us.
Sir, T also remember that a rape kit was promised long ago. The whole generation which
came on road in the name of Nirbhaya feels that they have been deceived. They feel very
disappointed. In that context, if I look at the budgetary provisions made for Nirbhaya
and what we have got,—what is very important and as one of my fellow Member has
said here—1I think we should have opted for engagement with POCSO which 1s, actually,
gender-neutral. There are instances of massive sexual abuse with boys. That does not
figure out there. These are the points of submissions. I am putting before the House and
before the two hon. Ministers. Probably, they will take cognizance of it and something

better would come out.
MR. CHAIRMAN: Now, Shri K.T.S. Tulsi. You have three minutes.

SHRI K.T.S. TULSI (Nominated): Sir, [ am not opposed to enhancing punishment.
But T believe that simply enhancing punishment does not solve any problem. Criminal
justice machinery is in shambles and if we do not think of streamlining criminal justice,
this will be another law which will become a paper tiger, and for that, merely prescribing
time limit in law, has never proved to be sufficient. We have the experience of election
petitions being decided after five years. We have the experience of people seeking divorce
spending half of their lives despite the fact that the statutes in both these cases prescribe
the time limit of six months. We cannot think that we have prescribed the time limit and,
therefore, by some magic, justice will be done. Unless we provide tools of technology,
justice will continue to move at a bullock cart's speed And if it moves at a bullock cart's

speed, there 1s no way we are going to be able to control crime or reduce crime. I submit
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that there are various aspects of this law which have not been taken into account. We need
to have very effective witness protection. Without the witness protection programme,
courts will not be able to streamline justice. We also need every police station in the
country to be provided with mobile forensic vans which will accompany the homicide
teams to the spot and where all the evidences will be collected scientifically because it
is only by reducing the dependence of oral evidence that criminal justice can actually be
done. We cannot see this in compartment of criminal justice with regard to young girls.
It is most heinous crime. But mere enhancement of punishment is not going to change
anything on the ground. We need special courts, where the girls are protected in the sense
that they can make a deposition in court without being confronted with the perpetrator of
the crime. We also need protection homes not of the kind which are in news these days
where every day we discover that in one State or the other, the girls who are meant to be
n protective custody, are being exploited. So, unless there 1s a comprehensive plan drawn
up, I don't see that there will be any concrete change in the ground reality, and for that, I

submit that it will be for the good of the country if we refer it to a Select Committee.

MR. CHAIRMAN: Thank you. Now, Dr. Amee Yajnik. You have two minutes' time.
I feel sorry. But, your party has got another three Members.

DR. AMEE YAINIK {Gujarat): My name 1s there in the list.

MR. CHAIRMAN: Yes, your name is there. But, the only thing is, I have to give

opportunity to others also. Your name 1s there in the list.

DR. AMEE YAINIK: Thank you, Hon. Chairman, for giving me this opportunity.
have been hearing all the speakers, and I have also seen the Bill, and the amendment that
18 suggested. Sir, I think, it should be referred to a Select Committee for several reasons.
We need some comprehensive submissions to be made in this Bill, because the time limit
15 prescribed for an appeal after the sentence 1s declared, but, there is no time limit {or the
trial. If the trial goes on for several years, what is the sense of having an appeal within
six months, and then, we go to the Supreme Court. So, the multiplicity of appeals has not
been dealt with here. That is one part.

Shortening the time of investigation, but, the investigation is done by the same
officer who 1s also mvestigating the economic offences. The sensitivity part is not
discussed anywhere. [ think, that angle should be brought into this Bill, and that also 1s
coupled with the fact that when the investigation is not over in two months, sixty days,
there is a default bail, and the accused goes scot free, many of them. So, that is a second

part. The third part 1s, what happens to the victim? In the POCSO Act there are elaborate
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provisions that the small girls, victims, have to be kept away from the perpetrators when
they are brought to court. They have to be rehabilitated; they have to be counselled by
psychologists and by people who can protect them, give them some assurances. Nothing
13 being done. Apart from this, the witness protection - that they are afraid of coming and
deposing in the trial courts - these two aspects have to be dealt with very severely, in a

very comprehensive way, and in detail.

And the last aspect that what happens when the courts are not there. The piling up of
POCSO cases from the State | come, and the court 1s not there. These children are always
brought in a huddle. They are put into the shelter homes. They don't know their fate. They
don't even have come out of the trauma they have undergone. So, where are these aspects?
How are we going to deal with it just by bringing an amendment, of bringing harsher
punishment? So, this should be referred to a Select Committee, and all these objectives
should be dealt with in a very detailed manner. Thank you, Sir.
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SHRIMATI VANDANA CHAVAN: Sir, The crimes against women and children are
on the rise in the country and the horrific nature of incidents has shocked the nation ime
and again. There can be no two thoughts that we have to protect our women, and children
against all kinds of violence. Sir, I feel that at such times we tend to give a kneejerk
reaction by enhancing punishments with little or no consideration to the ground reality
whether the implementation of the present laws is being done properly. Sir, the issues,
which I want to raise in this connection, 1 will make in bullet points so that T keep myself
short. Sir, [ have already submitted that on the one side we had the Indian Penal Code
earlier, later noticing that there are several violence cases against children, the Legislature
came out with special provisions, special legislation and the POCSO, which 1s meant
only for children. Sir, in this case we see that most of the amendments that we seek to
make under the Indian Penal Code are about rape on women below the age of 12, rape on
women below the age of 16 vears. So, Sir, I feel that instead of bringing an amendment
m the Indian Penal Code, these amendments should have been under the POCSO because
law has to have clarity. If you want to see any provision concerning children, it should
have been under one law. Unfortunately, the lawyers or the people who want to defend
or fight or prosecute will have to see two laws which was really not required. That is my
submission. Second point, Sir, as some of my colleagues have already said, the provisions
have mentioned the word 'woman'. Yes, it 1s true that under the TPC, under Section 10, a
woman has been referred to as a 'female human being' of any age. But, Sir, in common
parlance we see that a woman is an adult female. Therefore, in those days probably when
the Indian Penal Code was there, there were not so many offences against children. Now
with changed times, with changed number of offences happening against the children,
number of legislations that we are making for children, Sir, 1 feel that the term "woman'
should be deleted because we cannot say when a two year old or a six year old child 1s
raped, will we ever say that a woman has been raped? I think 'the child has been raped'
will bring more consciousness and sensitivity amongst the people and legislators than
saying that a six year old woman has been raped. Now we know, Sir, even a few months
old children are raped, which is a very horrific thing. So, I make an appeal to the hon.
Minister that this term needs to be changed. Even in the changed world, today the United
Nations also talks about women and girls. Even the SDGs, for that matter, talk about
women and girls. So, in that case that needs to be done. My third point again is that that
this provision is gender bias. Why have we not applied this provision to the boys? Sir, in

arecent survey in 2007 by the Ministry of Women and Child Development with sample of
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12,447 children in families, schools, at work and living on streets, it was found that more
than half had faced sexual abuse, and, shockingly, Sir, 53 per cent of the victims were
boys. Even in my public life I have seen lesser number of girls who have been subjected
to rape than the number of boys in the Observation Homes and Children's Homes. So, I
think the boys need to be included. I don't know what kind of amendment probably in the
near future the hon. Minister can bring about. Fourthly, Sir, for offences of rape on women
under the age of 12, the legislation has prescribed death penalty, and, in this connection,
Sir, I would make an appeal whether this will really help us to meet the ends of justice.
Sir, T will like to draw the attention of the House and yourself to an NCRB Report, 2016
which reveals that 94 per cent of all cases registered under rape, rape with penetrative
sexual assault on children were committed by people known to the victims such as family
members, relatives, neighbours, employees, coworkers or other known persons. So, the
person who helps the child to lodge a complaint is the parent and if the parent realises that
it is a close relative, will he or she pursue the prosecution? So, I feel that this is something
which will deter the parents from lodging the complaint. The Bill has already defined life
imprisonment to mean the remainder of that person's natural life, meaning that there 1s
no chance of releasing the accused early or on good behaviour which normally is done
under life imprisonment. Why, Sir, should we slap a death sentence on such a person?
My fourth submission, Sir, 1s strict and harsh punishment —there are so many lawyers
here who will subscribe to my view — which means greater and stronger evidence on
the one side, whereas under POCSO the law calls for child friendly procedures and to
record evidence. Sir, in cross examinations in this case, if my client is going to be cnarged
with life imprisonment or death, the lawyer in that case then, would go to any extent to
cross examine the child and bring terror and fear in his mind and T don't think we will
really be achieving the kind of benefit that we are looking for the victim. Sir, we are a
country which respects human rights. There are some interesting statistics which show
that death penalty falls on the marginalised and vulnerable due to police excesses. Those
who have the economically deprived background, those who cannot afford lawyers, those
who have undergone custodial torture and said to have given forced confessions, even
Justice Verma Committee, Sir, in 2013 had deliberated on whether death penalty should
be awarded. The Committee acknowledged that rape was indeed a violent crime, but it

was possible. ..
MR. CHAIRMAN: Vandanaji, please conclude.

SHRIMATT VANDANA CHAVAN: Sir, please allow me to speak for just two

minutes. This is a very important Bill.



MR. CHAIRMAN: Even the BIP has offered to give you three minutes. That is also

over. Please conclude. You are making good points, but please conclude.

SHRIMATI VANDANA CHAVAN: Please, Sir, this is a very important issue and
[ would like to raise this. Otherwise, I will feel that [ have not done my duty. Sir, please
bear with me. The Committee supported enhanced punishment extending up to life
imprisonment for rape, but not death penalty. Here we have enhanced the punishment,
Sir, to remainder of that person's natural life. So, why hang him? That is my question.
Sir, my last submission 1s, several other provisions regarding reducing the time limit for
investigation from three to two months will result, according to me, in more acquittals as
it will result in haphazard investigation or incomplete charge-sheet and all these will be
detrimental to the outcome of the case, even the provision, Section 309 of the C1PC, and
making it mandatory for the trial court to complete the trial in cases within two months.
Also, Sir, trial courts have not been able to adhere to the time schedule even under the
POCSO if we take review of that. I will not go into the details, but there are several
aspects because of which the cops are not able to finish their cases even in one year. So,
how can they do it in two months? These are some of my submissions. I make an appeal,
Sir, that this Bill should be given to the Select Committee and a proper study is made.
Thank vou.
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SHRI TIRUCHI SI'VA (Tamil Nadu): Sir, this amendment 1s the need of the hour. 1

welcome this Bill, but with one or two reservations.

Sir, T don't want to say that the changing society is a deteriorating society. The
victims of rape are not only female but also male. So, I think, rape should be defined
gender-neutral. Many of my colleagues have expressed it earlier. But, 1 thought that it is

a very important one and hence I am mentioning it again.



SHRI ANAND SHARMA: Sir, even transgenders are raped.
SHRI TIRUCHI SI'VA: T am coming to that.

Sir, the Bill deals with rape on a woman under the age of sixteen vears and girls
under twelve years of age. However, the definition of 'rape’ should be made gender-
neutral. Even the Law Commission of India in 2000 and Justice Verma Committee in
2013 recommended for provisions regarding rape be applied equally to both male and

female victims. But, the Bill, however, did not take it into consideration.

The purpose of a policy intervention should be to address the concerns of all,
irrespective of gender. In this regard, the law 1s not inclusive. While the concern of the
Bill to address the safety of girl child can be understood, this does not justify the Bill
leaving out protection of males and transgender from rape. Sir, they are also subjected
very much. The recent incidents across the country have raised a very big outery from
public and the Government, at the right point of time, has brought this amendment.
But the difference is this. In the Act, punishment for raping a boy was seven years' life
imprisonment. In this amendment, the punishment for raping a girl has been increased to
ten years; whereas, for boys it remains the same — seven years! So also, for below twelve
years, the imprisonment for raping a boy is ten vears to life imprisonment. But, now, it is
proposed to increase it to twenty years to life imprisonment when a girl is raped and not
in case of boys. So, this should be taken into consideration. Despite the crime is similar,
difference exists in imposing penalties. This difference is based merely on gender. This
shows a lack of sensitivity on the part of the Bill not giving justice to minor male rape

victims.

Sir, another point is relating to death penalty for rape and gang rape of girls of less
than twelve years. Yesterday, there was a seminar conducted in Chennai about the abuse
against girl child. What the women, in general, expressed was that death penalty means
that the accused will immediately be hanged and there would not be any time for him to
repent. He should be in prison lifelong only then no other person will dare to commit such
crime was the observation made not only by NGOs but also by many parents. Suppose
a person 1s punished with death penalty, he will die as soon as he 1s executed. There will
be no time for him to repent. So, he should rather be put in prison for life. Only then the

law will serve the purpose.

I will take just one more minute, Sir. The Criminal Law {(Amendment) Bill, 2013,
was passed by the Parliament in March, 2013, to amend the IPC in order to allow death

penalty only in rape cases, where the accompanying brutality leads to death of the victim
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or leads the victim into a persistent vegetative state, and also in case of repeated offences.
Over the years, various court judgements have narrowed the application of death penalty
only to the 'rarest of rare' cases. What I would suggest is, as have been proposed by
many people across the country, such people should suffer in prison till their life, instead
of hanging them to death. The death sentence 1s not a deterrent to committing crimes
because of various socio-economic and procedural reasons. People tend to estimate that
the probability of their being sentenced such a grave penalty is minimal. So, instead of

punishing them with death penalty, they should be put in prison for life.

S0, these are the two observations that I wanted to make for the consideration of
the hon. Minister.

MR. CHAIRMAN: Now, Shri Husain Dalwai. You have only two minutes because
four people have already spoken from your party.
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MR. CHATRMAN: Shri Binoy Viswam. You have only two minutes.

SHRI BINOY VISWAM (Kerala): Mr. Chairman, Sir, one more stringent Bill has
come before us. We already have the POCSO Act and the Nirbhaya Act. And, now, this
one 1s before us. But, it fails to address the real issue. The real issue 1s, the ideology of
a patriarchal society 1s not good for women. This 1deology has now become even more
atrocious to everybody in the society. All the human values have today been overtaken by
the market values. In markets, love, affection, the concept of family, everything has been
thrown to the winds. So, nobody 1s safe even in their homes. The figures are very clear.
In 94.6 percentage of the cases, who are the culprits? The victims are tortured by their
close relatives, the men known to them. All those figures were mentioned here. I don't
want to repeat them now. This is the real issue. So, with a major step of death penalty,
we are not going to solve the i1ssue. We want something more, something more objective
and something more effective. So, the point 1s that this Bill needs a more study and a
more careful observation about that. So, I request the House to refer this Bill to a Select

Committee, which many Members have sought for.
MR. CHATRMAN: Thank you.

SHRI BINOY VISWAM: Sir, there is one more point. Once it happens, the victims,
26 percentage of them, are dropped out from their schools. About 50 per cent of them and
their families are forced to move away from their villages. They almost become refugees
somewhere else. So, the social impacts, the psychological impacts, the human impacts,
all these have to be considered with all seriousness. Sir, only for a propaganda leverage,

such a Bill cannot be adopted.
MR. CHAIRMAN: You have made very salient points.
SHRI BINOY VISWAM: Thank you, Sir.
MR. CHAIRMAN: Now, hon Minister.

SHRI KIREN RIJIJU: Hon. Chairman, Sir, first of all I would like to extend my
gratitude to all the hon. Members who have given very substantive suggestions and
contributing a lot to our understanding in dealing with this very sensitive matter. This 1s
an extremely important subject. This is not a political issue, but this is a national issue,
concerning our society, the morale of the society. So, cutting across the party lines, we all

have converged together in talking about this important issue and coming together to pass
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this important Bill. Sir, before coming to some of the important amendments which we
have brought, let me quickly touch upon the objections being raised, not about the law but
about some of the provisions and their request for submission to the Select Committee.
Sir, this Bill has been extensively discussed in the Lok Sabha, and, now, it has come to this
august House. First of all, Sir, the matter being raised about is the definition of — 'woman'.
Sir, the term 'rape’ traditionally had been focussed on woman. The Tndian Penal Code
has, specifically, dealt with the term 'woman'. That 1s why we have brought this particular
amendment with the same word as 'woman'. It has already been mentioned, but let me
repeat this. As per Section 10 of the [PC, the word 'woman' denotes a female human being
of any age. So, flowing from that definition, we have come to this particular term in this
particular amendment. But, I can assure the august House that it has been a long time
since that we have this IPC, defimitely, there will be a discussion in the Government, and
we will give a relook and thinking about how this definition must be brought in the Indian

Penal Code. Sir, with regard to the question on why only woman,
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shall be extended to the victims under the new proposed categories.
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IO 81 9, H g AL | WG bl I aTsdl 8 [ 219 8 Harerd H g9 forg um
fediorT fopue faram i 2, 9t sraT-araw fSurdficsr 81 2, O7 U Special Division
create TRl 20T %, SiT HPE!?'ITGﬁ éﬁﬁvﬂq dedicated ?%WTI FHRT A Women Safety Division
21 wfaman I wafera o | aRt ol 8, $9d [T 981 U 3 9 Ud dedicated Joint
Secretary (Women Safety) appoint Db a8 e 3Tl Division create fehr =1 2l Eﬂ%ﬁ
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H¥, H anRax # as adFr dredl § fb gar i 3 o o1 [ 9 digarad &
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ﬁWﬁ‘TW@W@WWWWé%SQeM Commitiee § 39
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S Sl S 27 UTAET 9121 ©, Sch 91 H 39| G&Y § 9121 ©, $9b 3relrdl, 2019+
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ol ure o sy, avaer & forg ) 95 2rew ST 2fR uw eroeT " e g erdle
& e, H 59 fad @1 g wee B g wear gl

MR. CHAIRMAN: Now, the question is:-

That the Bill further to amend the Indian Penal Code, Indian Evidence Act, 1872, the
Code of Criminal Procedure. 1973 and the Protection of Children from Sexual Offences
Act, 2012, as passed by Lok Sabha, be taken into consideration.

The motion was adopted.

MR. CHAIRMAN: We shall now take up Clause-by-Clause consideration of the
Bill.

Clauses 2 to 26 weve added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill.

MR. CHAIRMAN: Now, Mr. Minister.
SHRI KIREN RIJIJU: Sir, I move:
That the Bill be passed.

The question was put and the motion was adopted.

SPECIAL MENTIONS

MR. CHAIRMAN: Now, Special Mentions. Shri PL. Punia, not present.
Shri Sambhaji Chhatrapati, not present. Shri R. Vaithilingam, not present. Shri K.

Somaprasad.



