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SHRI RAVI SHANKAR PRASAD: Sir, let us extend it till 6 o'clock

...(Interruptions)... 1f need be, at 6 o'clock, we will decide ...(Interruptions)...

SHRI JAIRAM RAMESH (Karnataka):.. What happened in the past and what
is happening now; but there was no Bill of major significance that did not go
through the Standing Committee process during 2004 to 2009 and 2009 to 2014
...(Interruptions)... 1 challenge the Minister who has just made a statement to give
the example of any important Bill which did not go through the process of scrutiny

...(Interruptions)...

MR. DEPUTY CHAIRMAN: The Statutory Resolution and the New Delhi
International Arbitration Centre Bill, 2019 to be discussed together. Shri D. Raja—not
present. Shri Binoy Viswam-not present. Shri Elamaram Kareem. Do you want to

speak?
SHRI ELAMARAM KAREEM (Kerala): Yes, Sir.

Sl ST geEd (SR URR): W, YH B b UB B 3T 'orief’ Il 4 T
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st SgHTIf: ﬁ@‘:[, IR S97h U fbx gt &1 HIdT 21 Please take your seat.
Both the Bills will be taken up together.

STATUTORY RESOLUTION AND GOVERNMENT BILLS

Disapproving the New Delhi International Arbitration Centre
Ordinance, 2019 (No. 10 of 2019);

(i) The New Delhi International Arbitration Centre Bill, 2019; and
(ii) The Arbitration and Conciliation (Amendment) Bill, 2019

SHRI ELAMARAM KAREEM (Kerala): Sir, I move the following Resolution:—

“That this House disapproves the New Delhi International Arbitration Centre
Ordinance, 2019 (No.10 of 2019) promulgated by the President of India on
2nd March, 2019.”

Sir, I am not opposing the Bill but only opposing the route of Ordinance. What
was the extraordinary situation to promulgate an Ordinance on 2nd March, 2019,
just before the declaration of General Elections? As our leaders point out here, the
Committee scrutiny is not taking place. Only the debate in this House is taking

place. This is an important Bill. There would be so many implications. It has to be
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discussed and debated in the Committee and the House. We have to discuss with
the stakeholders also. The opportunity is lost when an Ordinance is issued. So, I

oppose the Ordinance.

THE MINISTER OF LAW AND JUSTICE; THE MINISTER OF
COMMUNICATIONS; AND THE MINISTER OF ELECTRONICS AND
INFORMATION TECHNOLOGY (SHRI RAVI SHANKAR PRASAD): Sir, I move:—

“That the Bill further to provide for the establishment and incorporation of
the New Delhi International Arbitration Centre for the purpose of creating an
independent and autonomous regime for institutionalised arbitration and for
acquisition and transfer of the undertakings of the International Centre for
Alternative Dispute Resolution and to vest such undertakings in the New Delhi
International Arbitration Centre for the better management of arbitration so as
to make it a hub for institutional arbitration and to declare the New Delhi
International Arbitration Centre to be an institution of national importance
and for matters connected therewith or incidental thereto, as passed by Lok

Sabha, be taken into consideration.”
Sir, T also move:

“That the Bill further to amend the Arbitration and Conciliation Act, 1996,

be taken into consideration.”

Sir, very briefly, may I just share with this House what the two Bills are
about? I will surely be guided by the wise counsel and interventions by the hon.
Members present here. Our Government is very keen that India must become a
hub of domestic and international arbitration. Globally, institutional arbitration is
the order of the day. There was a conference with the Chief Justice of India. The
Prime Minister was there, other functionaries were there. There was a consensus that
we must try to make India a hub of arbitration because dispute resolution should
be faster. Thereafter, I was handling this portfolio. We set up a committee headed
by a very distinguished retired Supreme Court Judge, Justice Srikrishna. The other
members in the committee were Justice Ravindran, retired Supreme Court Judge, a
very distinguished judge in the field of arbitration; then, Shri K.K. Venugopal, the
Attorney General of India; Shrimati Indu Malhotra, presently an hon. Judge in the
Supreme Court--as a senior advocate, she has written books on arbitration; Shri
Narasimha was the Additional Solicitor General of India; then we had Shri Arghya
Sengupta, a very good academic mind in this field; and, we had representatives of
FICCI and CII, the two trade bodies.
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Sir, close to a year, they had the widest consultations with the stakeholders.
Shri Ravindra Bhat of the Delhi High Court is now Chief Justice of Rajasthan High
Court and he was also there; he is another very well informed judge in the field
of arbitration. They took feedback from all over the country. They consulted the

stakeholders including the arbitration institution. Thereafter, they gave recommendations.

Sir, the two Bills contain the substance of their recommendations. I would first
convey to this House what the main Bill is about, the Amendment of Arbitration Act.
The recommendation is that to promote institutional arbitration in the country, there
must be a body to accredit proper institutions. Therefore, the Amendment law, basically,
establishes an Arbitration Council of India which shall accredit proper institutional
arbitrators for domestic and international arbitration. This Arbitration Council of
India, Sir, shall be headed by the retired Supreme Court Judge including the CIJI,
or a High Court Chief Justice or a Judge or an eminent academician in the field of
arbitration. There shall be Law Secretary, there shall be someone from the Ministry
of Expenditure, and then there would be representatives of the trade bodies. What
will they do? They will grade the institutional arbitration centres, institutions dealing
with arbitration, whether they are okay, whether they are meeting the standards, what
is the quality of arbitrators. All these things they will do and once proper accredited
arbitral institutions are there, the High Court and the Supreme Court will designate
them. The High Court will designate them in the case of domestic arbitration and the
Supreme Court will do so in the case of international arbitration. Now, what is the
benefit of this? Presently, as Sukhendu Babu and Mr. Navaneethakrishnan would be
aware, you have to go to the court to get the arbitrators. Now, you need not go to
the court. There are properly designated arbitration institutions. You can straightaway
approach the institution to get arbitration proceeding comments and select the arbitrators.
The first major thing has been done and they have been allowed to credit arbitrators.
For instance, Sir, one of the reasons as to why arbitration has failed in India is
because time schedule has not been adhered to. That is, institution can also grade
arbitrators like, "He is too lazy. dgd X B & T We will not grade him well."
Therefore, some degree of benign regulation will be there by the statutory body upon
the performance of arbitrators. The second thing is, and I personally took interest
in that, India's arbitration eco-system is changing. Therefore, I was very keen that
judges are all right, but we must have good arbitrators from diversified fields. Sir,
for handling the telecom and IT portfolio, we need bigger dispute centres in these
areas. There must be proper technical experts, IT giants, CEOs, who can work as
arbitrators, decide on, say, Intellectual property, law of patent, etc. Therefore, experts

in these fields should also be there. Secondly, Sir, I also felt that we have very good
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civil servants, who have been finance secretaries, who have been banking secretaries.
Why can't their services be taken into account to facilitate India as a good hub of
arbitration? That is the eco-system which we have sought to amend in this. The second
is, time-frame has been indicated. You must complete the claim and defence within
six months and the arbitrator must complete the proceedings in twelve months. Sir,
under 29A, another provision is there that if an arbitrator does not complete within
that time, he will also be penalised in his fee, and in the event if he does before
the time prescribed, he will be given incentive in his fee. That scenario is already
there. Lastly, Sir, this whole training of lawyers, quality of arbitrators, training of
arbitrators are all issues which the Arbitration Council of India must also consider.
Sir, the whole idea was that arbitration in India must get proper encouragement. Sir,
a question arose when I was framing this law that about 36 institutions are there
in India, but there are areas also when there is no institution of arbitration. How to
go about that? We have made a provision that in areas where there is no institution
delivering arbitration proceeding, then the Chief Justice of the High Court will keep
a panel of arbitrators from which you can choose. They will be like institutions
which will keep on changing from time to time depending on performance unless
the institution also comes there. This is, Sir, by and large the eco-system as far as
the first particular part is concerned. There was one provision about Section 26A
of the Amendment Act. It will come retrospectively or prospectively! There was a
dispute in law. We have clarified that. It shall now only be prospectively. Old law
shall be covered by the old law of arbitration before the 2015 Amendment. This
is the eco-system of the main Amendment. If more issues are raised, I will reply
to that in my reply subsequently. What is the second one? This is ICADR (Indian
Council for Alternative Dispute Resolution). Sir, it is a very sorry state of affairs
which I wish to share with this House. The Government of India had given X 30
crores, including land. This body, which has 700 members, did only 55 arbitrations
in 27 years and that too not all of them completed. In the last three years, two
or three arbitrations were going on, but yes, lots of jet-setting was happening in
seminars etc. Beyond this, I have nothing more to say. Therefore, we want that body
— not the body, Sir, the Centre, because the body remains the Society, nothing to
do about that — to develop as the New Delhi Centre of Arbitration, as an institution
of national eminence, because Srikrishna Committee Report has said that this centre
should be promoted as a centre of national eminence. Therefore, we are very keen
that the New Delhi Centre of Arbitration should develop as a proper centre of
national eminence because the centres are being watched globally as to what their

performance is. Therefore, to make this body professionally competent, what we are
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doing here is this. Here, it is to be headed either by a retired Supreme Court Judge
or a retired High Court Judge or an eminent arbitration professional. And, then, you
will have representatives from law, finance, etc. Again, this body will set up, will
make a catalogue of arbitrators, give them training to make the NCDAR a properly
professional body. I am very keen — and we will have a very expert CEO also —
because, of late, Sukhendu babu and my other friends who are dealing with law
will know it that a lot of Indian arbitration is happening in Singapore, a lot of this
is happening in London. I have no objection to anyone going outside. But, what is
important is, Sir, India has got some of the finest judges, some of the finest legal
minds. So, why should the cases of India go outside? It is a matter of great surprise.
The problem was lack of good institutional arbitration. And, my vision is, I am sure
the House will appreciate, the sheer quality and stent of arbitration proceeding in
India is so overpowering that if they are able to develop a good eco system, we
will have a new bar of arbitrators; we will have new teachers, teaching arbitration,
in India in a more focussed manner. And, this whole thing would develop as a very
powerful instrument of alternative dispute resolution mechanism. These are the basic
nuances that we have taken, based upon the recommendation of a very high-powered
committee. I am sure the House will appreciate this. And, I am willing to hear their
views as elaborately as possible. But, surely, these two legislations are the order of

the day to take India forward.
Thank you.
The questions were proposed.

SHRI ANAND SHARMA (Himachal Pradesh): Sir, the two Bills — the New
Delhi International Arbitration Centre Bill, 2019, and the Arbitration and Conciliation
(Amendment) Bill, 2019 — are being discussed together. ...(Interruptions)...

Sir, the hon. Minister has already explained the purpose and the objectives. And,
that’s there in the memorandum also, which is a part of the Bill that has been moved.
There cannot be two views when it comes to improving arbitration, infrastructure,
and the entire eco system in our country. Being one of the largest economies —
the sixth largest or the seventh largest, to be precise — it is important for India to
create that eco system to re-assure the foreign investors, domestic investors and all
those who are engaged in the commercial exercise for the expeditious settlement of
the commercial disputes. The efforts, which have been made for over decades by
the Governments, corporations, and legal profession, trying for improving the entire
system ...(Interruptions)... Sir, if there is so much of noise right in front of me,

it will be impossible to speak. There has to be some order, please. But, all these
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efforts have met with failure. The Minister, I am sure, is conscious of it. Why? Is
it because of the inadequate infrastructure facilities for arbitration, the uncertainty
of laws, unconscionable delays and ambiguous judgments? That is a fact. Various
Governments have tried it. It is not a question of the present Government bringing
forward these Bills. In the past also, efforts were made to improve the laws, but

the desired results were never achieved. ...(Interruptions)...

3t SuwaTaRT: YETg 99, PUAT 989 ol | ...(FAUH)... I 91€ H B Fball
gl ...(aEmM)...

SHRI ANAND SHARMA: Sir, I think, you should resolve if they have some issue.

SHRI SUKHENDU SEKHAR RAY (West Bengal): Sir, I am walking out of
the House.

(At this stage the hon. Member left the Chamber)

SHRI ANAND SHARMA: No; this issue should be resolved. If he has some

issue, that issue must be resolved. ...(Interruptions).. There is some dispute somewhere.

MR. DEPUTY CHAIRMAN: I think it is regarding some time mechanism. They

are correcting it.

SHRI A. NAVANEETHAKRISHNAN (Tamil Nadu): Here also, arbitration required!

...(Interruptions)...
MR. DEPUTY CHAIRMAN: Anandji, please.

SHRI ANAND SHARMA: You have brought forward the New Delhi International
Arbitration Centre Bill, 2019. The Minister has explained the reasons as to why the
alternative centre has not succeeded. The Alternative Dispute Resolution Mechanism
has been there for decades or a number of years, as the hon. Minister has said. Well,
there are many observations on that, in addition to the observations made by the hon.
Minister, that it, actually, did not take off due to the Government’s obduracy as well
as the fact that the initial law had some lacunae; I will concede to that. But when
it comes to the arbitration award, there is a real issue here, that the Government is
the biggest litigator. What has happened, Sir? It is a matter of fact that whenever
the arbitration awards go against the Government or a PSU — in recent memory, they
have been big ones — whether it is the ONGC-Reliance or Tata-DOCOMO, it is the
Government which then litigates and goes to the court. So, one has to be very fair and
objective when it comes to the reasons or the factors that have led to the situation,
or the failure even of the Alternative Dispute Resolution Mechanism. Internationally,

the Governments keep away when it comes to arbitration. It is a good intention
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that you want India to be the international hub and why not. The Minister referred
to London and Singapore. Yes! even our own entities, our PSUs or our corporates,
then, finally have to go there or it is in-built in the Memoranda of Understanding
or the Agreements or the Investors’ Agreements as to which the place of arbitration
will be. Now, that is again an issue, which I want to draw hon. Minister’s attention
to, because this is not something which has been addressed in the Bill, which you
have brought. You are referring to ‘place.” Now, there are many judgments even of
our own Supreme Court and many judgments of courts of other countries, on this
particular matter. Even Singapore has realized; that is why they are moving away
from it. That, once you used the word ‘place’, then, it is the application of the laws
of that country. So, whether it should be ‘place’ or the ‘seat of arbitration’, that is
what is being internationally discussed and debated for long. And, if you are going
to bring about a qualitative change and improvement, you need to address this issue
so that what you give actually is better or equivalent to what is being offered by
the International Arbitration Centre which the hon. Minister referred to. I am afraid,
it is found wanting there. The Minister referred to the Srikrishna Report. I would
like to ask what prevented the Government to accept the recommendations in full.
You have accepted, Sir, but there are some important recommendations that you have
excluded. There is an undefined scope, and that is a bad law. The scope of the
powers of the Arbitration Council of India, you have not at all defined. Who will
make? And the words which are used are that the ACI will make policies. Policies
are not made by the Arbitration Council. You had to define the scope. Rules can be
framed thereafter but the scope cannot be left undefined and this may pose, I am
afraid, practical problems and defeat the very purpose of the Bill. It also does not
address the real possibility of delays in completing the arbitration since it proposes
a 'twelve-month' period would now begin from the completion of the proceedings
and not from the date of reference. So, it is after the completion of the pleadings,
which may take time; and there has to be a time-limit. That time-limit is there.
Earlier it was not there. We will support whatsoever is the positive thing. But is that
'twelve month' upon the completion of pleadings 'good time'? It is because delays
are something which investors, Governments, corporates and any institution which
is engaged would avoid but that will add to delays. What is equally intriguing is
that the international arbitration has been excluded from the time-limit. Why? The
Minister needs to educate the House about that because most of the arbitrations, not
all which involve the Government of India or the PSUs, concerning Indian corporate
entities or the foreign investors happen to be international in nature, in character. So,
if you want to become an attractive hub, as a country, for these dispute resolutions

or arbitration, then why not have some kind of a defined time-frame?
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Sir, there are many issues which we have when it comes to the arbitration in
this country. There is no reservoir of professionals, trained professionals in the art of
arbitration in India. Now the Bill says that they will create an academy, they will
try to train people but, as of now, there is a dearth and that is why the choice falls
on retired Judges, as the Minister himself said, and the fact is, with due respect,
that when it comes to the Alternate Dispute Resolution Centre, the hon. Supreme
Court has itself been very keen and rightly so, but, at the same time, there are
certain observations there that you have no other choice but retired Judges or retired
Civil Servants. Once you have trained professionals, you will inspire more trust and
confidence of the investors. The Supreme Court itself has made, in fact, a negative
observation on engaging Judges. It is interesting. The Supreme Court has said that
it is costly. This is not my observation. They have also said that when you appoint
them — whether it was a serving Judge unhappy with someone, I have no knowledge

of that — they have a tendency to drag.

Sir, it is important for arbitration to follow certain principles. To my mind,
the first is that it should be time-bound, result-oriented and disciplined for India to
become a hub of international arbitration. I have already commented and shared my
views that you should call it a seat, and not a place, because of the international
litigations that take place. The second is, respecting the sanctity of the contracts
and honouring the awards which are vital to becoming an arbitration hub. For
that the mindset has to be one of compliance. We do not have that mindset of
compliance. Once the arbitration award comes, the litigation process starts, and given
the pendency of cases in the hon. Courts, there are more delays. Now, you cannot
bind the hon. Courts, whether it is the Supreme Court or the High Courts, and say
that they have to arbitrate in a time-bound manner. We have now put a time-limit.
The proceedings are time-bound and they have said here that that shall happen.
The Minister needs to explain that because we have a long history of Governments
challenging the awards. It is the biggest litigator. The Government would happily
say that it should be time-bound, but then the Government would also become the
litigator and challenge every possible award which goes against it. That mindset
will take a while to change. The third issue is independent and expert arbitrators.
They are much needed. And there has to be stability, commercial certainty and also

upholding the sanctity of the awards that are made.

Sir, as I said right in the beginning, the Government should, at least, assure all
concerned stakeholders that there would not be too much controlling or interfering

when it comes to such dispute resolution arbitration. Does this Bill do that? I am
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afraid, it does not. The hon. Minister referred to Clause 26, which is about the
operation, and which says that it would not apply to past cases. Sir, there is a reason,
and we would be grateful if the Minister explains that. Is it that many PSUs heavily
lost in arbitration awards and thereafter, this issue was taken up, on the petitions,
by the Government, to bring in a new clause? There are certain observations of the
Bombay High Court on that that you exclude past cases, those cases on which there
have been serious challenges made. Now, since they are observations of the High
Court which have not been overruled, particularly about this clause, that it would not
apply to the old arbitration, I would say that unless and until this is clarified today,
it would make a mockery of the arbitration process. It would also deny the Indian
industry tens of thousands of crores that they have won in arbitration awards. So, is
there any justification or would the Government do a re-think on this? The third is,
you have a Chairperson who is again a Government appointee. This is a problem.
You create a mechanism; you want to be an international hub; you want everybody
to come to you for arbitration, but you have a totally Government-controlled and
dominated Arbitration Council of India which is being set up. Who are all these?
Yes, we understand that hon. Judges will be there because you don't have the trained
people. The Arbitration Council consists of 'a person, who has been a Judge of the
Supreme Court or Chief Justice of a High Court or a Judge of a High Court or an
eminent person having special knowledge'. Fine! 'An eminent arbitration practitioner
having substantial knowledge', we have no objection to that. 'An eminent academician
having experience', good luck! It is a positive thinking and I would support that.
But then, Sir, it goes on and brings in three Secretaries to the Government of India,
that is, Secretary to the Government of India in the Department of Legal Affairs,
Secretary to the Government of India in the Department of Expenditure and the Chief
Executive Officer who will be a Member-Secretary, ex officio. So, there are three
serving Government Secretaries which you bring in. How would you reassure the
international community, commercial entities and professionals about the fairness of
your processes where the Government of India being the biggest litigator will have
hands-off approach when it comes to arbitration proceedings? If you pack it with
the Government nominees — [ am not talking or referring to the retired Judges or
Chief Justice or experts alone — you need to have a re-think there and no purpose
is going to be served by merely having this Bill, bringing in changes or amendments.
The last Amendment Bill was in 2015. While supporting the Bill in principle, I would
tell the Government and the hon. Minister that there is always space and scope for
improvement. If it is a step forward, then, do it in a manner that sends a message

which resonates with the stakeholders and not otherwise. Thank you.
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SHRI ASHWINI VAISHNAW (Odisha): Hon. Deputy Chairman, Sir, I rise to
support the two Bills. The first Bill is on amending the Arbitration and Conciliation
Act, 1996 and the second is on setting up a new centre called the New Delhi
International Arbitration Centre. Sir, these are two great steps. These are exactly
in line with our Prime Minister's vision of simplifying the whole legal system and
strengthening the institutions and, wherever there are no institutions, creating the
institutions. Sir, the first Bill to amend the Act of 1996 is a very welcome step in
which an institutional framework is getting created. As hon. Minister said, an eco-
system is getting created. I would like to strengthen that point and say that 'yes',
it is an institutional framework. I thank my senior colleague, Shri Anand Sharma,
for very pertinent points he has raised and I am sure that hon. Minister would
like to address those points. What I would like to speak in this House is based on
my personal experience. I had the fortunate privilege of working on very complex
international contracts having multiple jurisdictions and having multiple challenges of
different countries. For example, today's economy has become very, very complex.
Let's take the simple case of an aircraft door. A simple aircraft door — which
looks like a door; which is opened — has as many as 500 parts. Where do these
parts come from? Certain things will come from Taiwan, some of the things will
come from the US, some will come from China, etc. It is a very, very complex
international commercial scenario. Such international and such a complex scenario
in which there are multiple stakeholders, definitely requires a mechanism which is
very flexible. Our courts and our entire legal system is bound by a particular law,
bound by a particular tradition, which does not have the flexibility which is required
in commercial disputes. I am glad that everybody agrees that in principle, there is
absolutely no disagreement on the way forward. Yes, we need arbitration; we need
a very strong framework for arbitration. This particular Bill is a very good step; it
is a very welcome step and there would be many more steps I hope in the process
of strengthening this ecosystem. Sir, one of the most prominent Arbitration Centres
was set up in London way back in 1892. It is evolved in a way where we can
learn a lot from the international best practices. All the other subsequent Arbitration
Centres like the Singapore Centre, the Tokyo Centre, the Shanghai Centre, the New
York Centre, the Zurich Centre, have basically followed what was learnt in the
London Centre. What are these international best practices? What I would like to
submit, Sir, is that many of these points have actually been included in this new
Bill. That is the welcome step. First and foremost is the setting up of an independent
body which will basically regulate, which would create the whole framework. That

is the purpose of setting up the Arbitration Council of India. It is a self-regulating
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body; it is an independent body. This body will be looking at who should be the
arbitrators. This body will look at what should be the regulations; what should be
the process followed. This is a very, very welcome step. I would recommend to
the hon. Minister, Sir, take this to the next level. This is a great first step, second
step, make it totally independent. I echo Mr. Sharma's point that definitely they
should not have any Government officer serving in it. This should be the next step
which we should take forward. This should be totally independent. Then only the
international investors or even the domestic investors will have the real confidence
in this body. Sir, the second and most important point is, who should be the
arbitrators. Internationally, if you look at it, the arbitration community basically comes
from domain experts. This is a norm which is followed everywhere. Today, if you
ask the chair of the arbitration seat, what is the difference between MMBTU and
MMSCEFD; if you would have explained that, then I don’t think that the judgment
or the award would ever be really in line with what the dispute needs. That is why,
getting the domain experts who understand this subject deeply and who understand
the commercial aspect of this subject, is a very important thing. This Act addresses
that point and creates a panel of arbitrators, who would be impartial, who would
have experience and knowledge. The third thing I would like to recommend to the
hon. Minister is that they should be willing to devote time. It is not a question
of setting up a legal bar at a point of time. It is more important that we should
have people who are willing to devote time to the subject. Today, for example, if I
understand a couple of subjects and if I have to be an arbitrator in those subjects,
I should be willing to put enough time and effort in that particular solving subject,
the commercial dispute, to be able to do justice to it. So, that is, internationally the
three criteria, which are used are domain knowledge, impartiality and willingness;
actually, written willingness is taken, 'Yes, I am willing to devote 72 hours per week,

per month on this particular subject'. That kind of...

SHRI TIRUCHI SIVA (Tamil Nadu): Sir, time and name of Member is not

reflecting on the screen.

MR. DEPUTY CHAIRMAN: He is a new Member. b TR SHAMIY reflect
T8l FR B T, Hifd I ¢ GG T 3R W 9gd IR Y G & AW gl |
Tl Ay 2l

DR. K. KESHAVA RAO (Andhra Pradesh): He is not a new Member. He spoke

very well the other day. His name should be reflected on the screen.

MR. DEPUTY CHAIRMAN: Yes, I know. Hon. Member, please continue.
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SHRI ASHWINI VAISHNAW: The second important point which has been brought
in this Bill is accreditation of arbitrators. That is a very, very important fact. Today,
Sir, if we go by this system, why has this system failed? This system has failed
because we had to actually file an application in the High Court or the Supreme
Court to set up the panel of arbitrators. That is not the way the world works. All
over the world, the basic clause regarding arbitration is kept in the contract itself.
So, that is one more recommendation I would like to make to the hon. Minister
that we need to amend the Indian Contract Act. That is the Contract Act of more
than 100 years legacy. One way to see it is that yes, it has stood the test of time.
The second way to see it is that it has really fallen behind the way the world has
moved. So, in that way, we need to amend the Indian Contract Act and have the

institutional framework of arbitration within that Act itself.

Sir, one very important aspect, which I would like to highlight before all the hon.
Members, through you, is the confidentiality of the commercial contracts. Today, if you
look at the global scenario, Tokyo is a very important arbitration centre, but it has
practically failed. Why has it failed? It has failed because they put every arbitration
award in the public domain, whereas in case of any commercial contract, people
would like to keep it very, very confidential. There are technical aspects, there are
IP rights aspects, there are pricing aspects which people don’t want to disclose, and
which is very fair. That is the way the world commerce works. So, I am thankful
to the hon. Minister that he has brought in this clause of confidentiality in this Bill.

This is definitely going to be a defining factor in making our arbitration successful.

There is a very important point about having electronic depository. This is
very important today in the global commerce. In fact, at one point of time, in my
team, there were people from five nationalities, speaking five different languages.
So, it is very difficult to manage to bring everybody on the same page. So, having
an electronic depository is a very welcome step. This must be supported and this
should be augmented by bringing in video conferencing as a very established mode
of arbitration process. That would be another recommendation that I would like to

make to the hon. Minister.

Sir, today, Mumbai is a well-established centre of international arbitration, and
with this Act coming into force, Delhi will also become a very important centre.
Today, Sir, the way Indian economy is growing, 2.7 trillion dollars, our commercial
complexity requires arbitration centres in many more cities. In Chennai, Bengaluru,
Hyderabad, Bhubaneswar, in all the cities, we really need smaller arbitration centres

which should be self-governed and self-funded. I frankly don’t feel that the Government
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of India should spend even one rupee on any arbitration centre. It should be and it
can be, and internationally, it is a self-funded and self-governed body. Today, there
must be about 40-45 lakh commercial disputes in the country, which are of large
sums. Even if we charge a small fee of ¥ 4 or 5 lakh per arbitration, it can really

fund the entire arbitration process.

Sir, I would like to conclude thanking the Government for this excellent initiative.
I would just like to touch one more point that Mr. Anand Sharma mentioned regarding
the seat of arbitration and the governing law. It is a very complex matter. There
are arbitration centres which have actually been able to resolve it in a very nice
way. | have a personal experience of actually having one arbitration matter in which
the seat was Singapore, but the laws were the laws of England. So, that kind of a
system is available in the world, and if we can just replicate those best practices,
it would be a great thing that will help because today, in the contracts, we actually
define which governing laws would be there defining the contract. It need not be
the laws of India, or it need not be the laws of one particular place. We can today
define the laws of Japan, or laws of any particular country as the governing laws.

So, this is a very important point. We should definitely take it as the next iteration.

I would now like to conclude. This is a great step forward and definitely, this is
going to ease the way we do our commercial transactions. This will definitely reduce
the load on the courts, which is badly needed. We have more than three crore cases
pending in the courts. This will be a great welcome step and I request the House to

unanimously support this step and definitely take this Bill forward. Thank you, Sir.

st Syt JEg IRV, P Y R 3¢ %, RE L7 sitting arrangement
has to come from the parties. J 9R el 3T %, EXS I Sb M reflect A8l 81 I&
gl Now, Shri A. Navaneethakrishnan.

SHRI A. NAVANEETHAKRISHNAN: Sir, the hon. Law Minister has moved two
very important Bills. I welcome both the Bills. But, ‘modern God is success’, every
Indian is loving the litigation. Sir, whether it is a good case or a bad case, it is
immaterial. To my limited experience as a practising lawyer, the common thinking

is that we must win the case.

SHRI RAVI SHANKAR PRASAD: We have appeared together in many cases
in the Madras High Court and in the hon. Supreme Court.

SHRI A. NAVANEETHAKRISHNAN: Our hon. Law Minister has helped me
and taught me the law. I must acknowledge this fact. He is very brilliant and also

magnanimous. He has accommodated to the extent maximum possible.
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Sir, ‘modern God is success’. In the Indian context, every litigant wants to win
the case. This is the whole problem. But arbitration process is defined as consensual,
neutral, binding, pervade and enforceable and also faster and less expensive. Another
method of disposal of disputes is called alternative dispute resolution, namely,
arbitration. Now, arbitration is not possible in sensitive issues. I do not want to say
as to what a sensitive issue is. Even the hon. Supreme Court has appointed well-
known arbitration professionals, but the result is yet to come. Sir, that is why, I am
telling that in Indian context, sensitive issues cannot be settled by way of arbitration
or conciliation or any other method, but only by way of adjudication. A new kind
of arbitration called the investment arbitration is now very, very popular because
our economy is depending upon investment from abroad, subject to correction. In
investment arbitration, the foreign investors exploit the State Governments to accept
an arbitration. It is rightly pointed out by our senior Member, Mr. Anand Sharma that
in Tata Docomo case and in other cases, this has happened. But, according to my
understanding, kindly correct me, if I am wrong, the foreign companies are exploiting
India legally or otherwise. We are being exploited not only by East India Company
but also by the latest new companies. Sir, apart from ‘the Fourth Estate’, ‘the Fifth
Estate’ has also come in place. A book is also published. Sir, the technological giants
are taking over the democracy also. So, now my humble submission would be that
the process of arbitration is good, provided both parties must agree to it and also
it is a welcome feature because there is going to be a selection of the arbitrators.
If we talk about domain knowledge, as our new Member has said about domain
expertise, a person who is well-versed in a particular field can be nominated as an
arbitrator, and expected to discharge his duties independently, without any bias. Sir,
now everywhere is bias. The recent example is the Jadhav case, where Pakistan
member dissented. After all, we all are human beings. But, the welcome features in
these two Bills are that the Arbitration Council is a must. Then, only we can develop
this dispute resolving process. Another Member also mentioned some issue. I would
like to draw attention to this aspect. I thank the hon. Law Minister because there
is a provision in Clause 4(2) which states, "The head office of the Centre shall be
at New Delhi and it may with the previous approval of the Central Government,
establish branches at other places in India and abroad." So, the Central Government
can establish the International Arbitration Centre in Chennai, Kolkata or Mumbai
and also in Singapore or anywhere. There is a provision to that effect, for which
I thank the Law Minister. There are many good features in this Bill. There may
be one or two shortcomings which, over a period of time, can be rectified in due

course.
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In the end, I welcome the Bill and I thank the hon. Law Minister for bringing
these two Bills. Thank you.

SHRI SUKHENDU SEKHAR RAY: Sir, first of all, I condemn the way both
these Bills have been brought before the House without the scrutiny of the Standing
Committee or the Select Committee of the Parliament. Sir, the Government is
repeatedly bulldozing the Parliamentary practices so far maintained by this House

and the other House.

Secondly, Sir, I oppose both the Bills because according to me, both the Bills
are draconian Bills as there is no reasonable nexus between the objectives of the
Bill which have been mentioned here and the provisions of the Bill. That way, it

is totally draconian.

In the morning, I requested the hon. Chairman that some time should be extended
because these are crucial Bills. For those who do not understand arbitration, this
is Alternative Dispute Redressal Mechanism, and, it is not a coffee machine that

someone will push the button and coffee will come; it is something more than that.

I was given to understand that time will be extended. I requested again at
2'o clock. One Member, Shri Bhupender Yadav from the Ruling Party, agreed for
extending the time. From the main Opposition, Shri Anand Sharma also agreed but,

unfortunately, the Minister objected.
SHRI RAVI SHANKAR PRASAD: No, I did not.

SHRI SUKHENDU SEKHAR RAY: Anyway, he has the right to object.
...(Interruptions)... 'Later' means what? After 6 o'clock, it will be considered! That
way, those who will be speaking before 6 o'clock, their cases will not be considered,
and, those who will be speaking after 6 o'clock, their cases will be considered. That

is the outcome. Anyway, admitted, accepted. But both the Bills are draconian.

Let me first talk about the New Delhi International Arbitration Centre. What
does the objective of Bill mentions? It says, "to provide for the establishment and
incorporation of New Delhi International Arbitration Centre for the purpose of creating
an independent and autonomous regime for institutionalised arbitration" but nothing
in this Bill reflects that it will be independent and autonomous. I am coming to
that. But before that, let me tell you the short background of this Bill as to why
this Bill has been brought.

On 2nd March, 2019, the Government of India promulgated Ordinance for setting
up the New Delhi Arbitration Centre, and, on the same day, Joint Secretary and Legal
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Advisor of the Law Ministry was appointed the custodian of the International Centre
for Alternative Dispute Resolution, in short, ICADR, which was taken over by the
Government, even without any consultation with the Chief Justice of India, who was
the Chairman of the ICADR, on the same day, the day Ordinance was promulgated.
My question is: why are you in a hurry? The Ordinance was challenged before
the High Court and the appointment of the custodian was stayed. The Government,
thereafter, filed the Review Petition and the stay, which was earlier granted, was
vacated on the 16th May. The case is listed for further hearing on 25th July, which
is yet to come, and, the Government has no patience to wait for the outcome of
the judicial proceedings. This Government has no respect for the judiciary, and, it
has been established again. This is the hurry. What will the court say, they do not

know but they are in a hurry. There is another angle.

The learned counsel appearing on behalf of the Government contended before
the Court that we have committed before the World Bank that by 19th May, we
shall come out with some positive results. It was regarding Ease of Doing Business
which includes arbitral institution. So, this Government is dictated upon by the World
Bank. That is the main reason, and that is the reason for hurry. The Government
speaks about Srikrishna Committee. The Minister was telling us so many things
about Srikrishna Committee. But so far as the New Delhi International Arbitration
Centre Bill is concerned, two eminent Members of that Srikrishna Committee, Justice
S. Ravindra Bhat, former Judge of the Delhi High Court, and Mr. K.K. Venugopal,
Attorney General of India, disassociated themselves from this part of the Report when
this New Delhi International Arbitration Centre Report was being finalized. They
disassociated themselves from it. I want to know the reasons for their disassociation.

The Government must speak out.

I now come to Clause 5 of the Bill. It says that the Centre shall consist of
the following Members:- (a) a person, who has been a Judge of the Supreme Court
or a Judge of a High Court or an eminent person, having special knowledge and
experience in the conduct or administration of arbitration; (b) two eminent persons
having substantial knowledge and experience in institutional arbitration; (c) one
representative from commerce and industry; (d) Secretary, Department of Legal Affairs;
and (e) one Financial Adviser nominated by the Department of Expenditure. And all
of them will be appointed by the Government. Will they be independent? Will they
be neutral? This is the question. The investors, from inside or outside, who prefer
arbitration proceedings whether they will prefer this New Delhi Arbitration Centre

or London Arbitral Tribunal or Hong Kong or for that matter Singapore or even
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Stockholm. They will not come to New Delhi. This is an eyewash. It is just to fulfill
the commitment before the World Bank and to grab the property and infrastructure
of the ICADR which is led by the hon. Chief Justice of India. That has been taken
over. It is essentially a Government of India Arbitration Centre. Better than naming
it New Delhi International Arbitration Centre, you can call it a Government of India
Arbitration Centre. There will not be any ambiguity left thereafter because it will be
totally manned, managed and controlled by the Government. Where is the investor-
friendly procedural framework? Where is the transparent process for appointment and
removal of the Members? If the Bill in the present form is passed, the independence

and credibility of the institution shall be compromised once and for all.

Sir, now I come to the second Bill. I will abide by your direction and time.
The Srikrishna Committee recommended constitution of an independent body, which
is in the objective but not in the provisions, which will provide recommendations
and guidelines for growth of institutional arbitration in India. I am talking about
the second Bill. The key concern is that it is not independent. That is the major
concern. The Arbitration Council of India as proposed under the Bill consists of
only individuals nominated by the Central Government or ex officio Members.
The Government is the biggest litigator in India. What was the suggestion of the
Srikrishna Committee? All the time you refer to Srikrishna Committee as a High
Power Committee. What was its suggestion? Let us look at the recommendations of
the Srikrishna Committee. The Srikrishna Committee provided that a retired Judge
of the Supreme Court of India or a High Court, who has substantial experience
dealing with arbitration matters or has acted as an arbitrator, nominated by the
Chief Justice of India, will be a member of the Governing Body of the Arbitration
Council. That is the first recommendation of the Srikrishna Committee. Second one
was an 'eminent counsel', not eminent persons of Government's choice or Minister's
choice, having substantial knowledge and experience in institutional arbitration, both
international and domestic, nominated by the Central Government. That means,
Government could nominate only an experienced eminent counsel having special
knowledge in domestic and international arbitration. But, what does this Bill say?
This Bill says that the Council shall consist of following members. A retired Judge
of the Supreme Court or High Court is all right. Then, it says, 'an eminent person'.
'An eminent counsel' has been replaced by the Government with 'an eminent person'.
An eminent person with special knowledge will be there. So, the Government has
not accepted the recommendation of the Srikrishna Committee. It is a total departure

from the recommendations of the Srikrishna Committee. The very first provision says
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that. It is crystal clear. Nobody can deny that. Then, clause 43C(1)(b) provides for

'an eminent arbitration practitioner'. But, in the first one, the Bill has provided that.

Now, there is a provision that the Secretary to the Government of India will be
the ex officio member. Okay, all right. There is no problem. But, proviso to clause
43C(2) says, "Provided that no Chairperson or Member, other than ex officio Member,
shall hold office as such after he has attained the age of seventy years in the case
of Chairperson and sixty-seven years in the case of Member." So, ex officio member
can continue up to 70 years and others up to 67 years. And who is the ex officio
member? Ex officio member is the Secretary. He can also be the Chairperson. It is
not that he will continue as a member. He can also be the Chairperson because in
the definition clause, member includes the Chairperson. So, we have been befooled.

We have been befooled because all the time the Srikrishna Committee is mentioned.

Sir, now, my point is, a Government body that regulates arbitrators and arbitration
is antithetical to the very concept of arbitration. Is it a fact or not? Once upon
a time, I was a legal practitioner, not nowadays. Sitting under a banyan tree, I
used to practise, not like the hon. Law Minister or other senior Members, who
are lawyers. So, a Government body that regulates arbitrators and arbitration is
antithetical to the very concept of arbitration and, for that reason, has no precedent
in any arbitration-friendly jurisdiction. India will be the only exception if this Bill
is passed. Further, in a country where the Government is the biggest litigant, it
cannot act as a supervisor over the very arbitrators who are hearing cases against
the Government. There is a clear conflict of interest where an arbitrator is hearing
a dispute involving the Government if a body appointed by the Government will
also proceed to review grading of the arbitrators, as has been envisaged in this Bill.

Therefore, Sir, I strongly oppose this Bill.

Sir, the date of completion of pleadings is not clearly an identifiable date in all
circumstances. For instance, where there is need for preliminary order on jurisdiction
or where proceedings are bifurcated for other reasons or where a counter-claim is filed
or where a party amends its pleadings, there is uncertainty. Second, an exemption for
international commercial arbitration; there is a time-limit for the domestic arbitration
but for the international arbitration, there is no time-limit. So, that will be an
arbitration unto death. So far as international arbitration is concerned, that will be
the arbitration unto death but so far as domestic arbitration is concerned, there is a

time-limit. That too is very unpractical.

Sir, finally, the Bill wishes to define the proceedings to which the amendments
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introduced on 23rd October, 2015 will apply. In doing so, the Bill seeks to overturn
a recent decision of the Supreme Court, that is, in the case of BCCI vs. Kochi
Cricket Private Limited. We expected that following the Supreme Court ruling, the
Government will pay a serious attention to the judgement and accordingly the Bill

will be changed. It has not been done.

Again, | say that this Government has uncanny respect for the Supreme Court
or the High Court or the judiciary as a whole and this Bill, according to me, is a
draconian Bill. In protest against the way the Bill has been brought in this House

without a scrutiny of the Parliamentary Committee, we stage a walk-out.

(At this stage some Hon. Members left the Chamber.)
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THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Please conclude.

SHRI RAVI PRAKASH VERMA: Sir, I am just closing. Last one point. WY,
IR BT S ASIRAT B, SHB! @ Bl OToxd 8l 3R Hel, AR S A8
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P issues 3MYI, IHH I8 ST IAD! award Bl SITYI, Al S awards BT JATAT BRI
P forg Y smudI, ST8f & 9 T 8, 981 B Governments & ST special agreements
PR DI SRd T IS SB] weal b AP H AU G FHE BRaAT §, gIdIE]

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Now, Shri Prashanta Nanda.

SHRI PRASHANTA NANDA (Odisha): Thank you, Sir, for giving me this
opportunity to speak on this Bill. First of all, I must thank the hon. Minister for
bringing these much-needed Bills, and before going into the details, I would just like
to ask the hon. Minister, through you, Sir, one thing. Why were Justice Srikrishna's
recommendations not accepted in toto? What are the recommendations that the
Government chose not to include? Sir, if India wants to progress economically,
if India wants to be a global leader, the disputes related to money and finance,
need to be handled in a proper manner. It is for this reason that all amendments
in the economic restructuring had have to happen, and it has happened today. We
are seeking global investments when we stand at this position. Sir, improvement is
evident upon 'ease of doing business'. But 'ease of enforcing contracts' still has not
improved. By replacing the Ordinance and bringing it as a Bill, the Government
is definitely attempting to make it a statutory structure. By virtue of making it a
statutory structure, it would make pathway for making it as an international centre

of excellence.

Sir, para 3 of the Objects and Reasons of this Bill says that, 'the International
Centre for Alternative Disputes Resolution, which was set up in the year 1995, with
Government funds, to promote alternate dispute resolution mechanism, has, however,
not been able to achieve the objectives.! Something has gone seriously wrong. What
went wrong? Where did it go wrong? Why have Indians to go to Singapore, to
London, to other places, for an international arbitration? It is because despite the
amendments that we have made to the Indian Arbitration Act, there continues to be

too many lacunae, which the hon. Minister has already mentioned in his speech.

Sir, I commend the Government for making all-out attempts to bring 'ease of
doing business' into India, and to make India an attractive hub for arbitration. But
a lot more needs to be done. We are making amendments, and we are bringing
laws. While practising, we are seeing that some more amendments are required to
be done. So, the Bill which comes today, will become a thesis tomorrow; and the
anti-thesis will come, and then, synthesis. For synthesis, you have to bring another
amendment. So, the beginning is good, and the beginning is absolutely needed, and
it has been done at a time when India wants to be a global power, or, it is going

towards becoming a global leader. Sir, this is a policy move which will change the
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environment and the eco system, in which commercial litigations, and commercial
developments, take place. I think, the hon. Minister, in his reply, will definitely say
about Justice Srikrishna's recommendations. I support this Bill, and I think, this will
definitely attract people from outside, and we will have our own position as London,

as Singapore, and this will definitely take us to a newer height. Thank you.

3t I™ T wae g (9ER): AFHg Suavieel #eied, § e H uwqgd Qi
el @1 Wl BRA b fow @eT gan g1 H A HA S ®1 9gd-9gd gyde odl
g [EACIIRCRASICS I%*gwlﬂ # BHR I8l Alternative Dispute Resolution mechanism
B I URRAT B, I AT PR BT YA {HAT O @ 7, gHDB YA B T &
2, e fofg § I guTs Ia1 g1 Disputes o ¥aid &1 I8d @l BT dispute @1
resolution 31T 3MIH - judicial 3R nonjudicial ST BIT 81 Judicial side § 3TST 3MY
<@ I 9gd CISH T 8, 984 HRC oIl 21 Je §1 919 I8 ¢ 5 99 U ud
ST 8 3R ORI BRAT 21 & I6H finality 1 Il SEH IS8T &1 T T B
a9 faof & arbitration and mediation @1 ST Ufehar %, SUH HH FHI T 379
T Uell & o understanding P 3MYR W resolution T:ﬁ'fﬂl sﬂff S W award ﬁ"ﬂ,
g% fdepd final BT ST 9&ll & 41 9 win-win situation 8T fT ff a1l @1 Qan
& T fF B9 B8R A1 Sl S Ude S99 & AegH 3 g9, S99 U 99 H
U v gt fb Rraw Y J8f commercial disputes ®, ST 31T R Th A,
Jurg Sft 9a1 I8 9, M9 <6 6 R  contracts B &, § I8 IS HI 91 <l
g, 9% H 95 W 99-93 RSH ©, S8l BM 8 I8d ol I contract H foRaT BIAT
2 f& afs uridlsr & g ®1% dispute U1 BT ® 1 SHBT MUESRT civil court § BT
IFH Bl arbitration BT UG &I Bl SHBT result Ig BT & & contractors
B3 HRUNT F BIC H gl ST 8 AR AW Ul b AfRd I8d &1 SR FRART 9
BN & BRI TART fIHr gwifdd 8iar 21 31 Fods cost W 9¢ Sl 81 51 Ufsha
SN B 4 [ w9 W resolution & H™ H Ferar e, fadr § 1 wrIer s
AR I El_e?f qTd, 9 9 o7 ST € {6 S Ease of doing business %, oras
35T B9 AT 774 UM W 8, 3R S99 QIR QI A1 (iead 9 3 9RT avadb!
BRM gafey STesl 8, ST Ay w3t Sft o 98 o 5 9 ugen & ® f5 o
SHINT culture %, ST administration &T eco system %, I9P S gUR o9 fa71 & —
Legislature, Executive and Judiciary — <9I &1 318" ol BT Bl g TIS 1995 H
g1, 2015 ¥ I9H Tdh amendment ATIT 3R 319 Y amendment 31T I&T Bl 9 A
H BH EHIM 9dd Y& U 6 9 W $9 3R better I HI STHRA TS, df g4
fpdl i UBR BT amendment A= H fead-T Tl ﬂ'l%QI Bl Q?T[ framework &THT
e %, Sl ﬁw robust ﬁ, reliable 81 3R o T 5l & "s’?Tﬁf IS IILRAT B
ng Bl ERTIET S Legislature T e %, 99 ) 89 NIY 7 2| Executive & IR ¥ 31T
g ST © b SUT aReqT -1 8l 81 9a g7 el 399 Judiciary BT 81 $HH
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Judiciary T ST motto BIFT ?«lT%K’ — minimum S9®T intervention I8 3R maximum
execution ﬁlﬁwmgﬁ?ﬁﬁwwﬁﬁglﬁmawardﬁw,
frasr idt ==t o T8 fb VAT BHART mindset 9. 3199 I8 mindset compliance T
ﬂﬁ,ﬂ%ﬁ%ﬁ%%ﬁ%ﬁ@bypa% Eﬁ,mmmindset Elﬂﬁlib—l:ﬁ
¥ 3MY mindset &l dad Adhd, AT Sodt & b Fal 81l fTa 39H stakeholders
g, W AN B, STH RER T4l Bl I8 A1y, T @i B w8 6 saR
<9 H 99 commercial disputes %, Ife P71 permanent resolution YT g ar
BAR 99 | I8 919 M1 ET%Q fop ST Y contracts %\f, BY ggdhl IABI sanctity Ea
AT TS 3R BIs award BT & O U AT BRAT TS 9 Tae & AIH A
ST e Bt o W8l & b Riad 89 competent domain experts %, SRED 11'\9[ LAl
T body BRI $HH T 36! 91 I8 8 b S training ¥ &1 SITQAN, HfRreror f&=
ST 599 T 3199 991 & 3R 918} & contracts 81T, 3T T fdh 37ST BARY
economy BB 9¢ B Bl 39T IRT aR% dgd kg P activities B YBI & 3R 30
< H W9 TRE & domain experts%l ¥l BAR el BE B o fh AR I8 D!
A B, U 919 T2 81 DI W Bles o ARy, 4l TA1-931 |F H hies &, &4
ST U AT YRy &1 Sff X8 &, g SiSa1 W fAHCS| el 89 S &= | A1 o
g €, d 981 ¥l R UNT experts @1 B 8] Bis W Bles &I, I8 7, odfbd M
$I®! SRaxd gl § HAT St Bl guTs o1 AR B S/E A S B e
B B, SACIY SHH WH HIP dgd ONT8 el Hed @iel Sl 89 99 @l &l
Je deg B b BR1 g, S oIl & R H Sf1de & § agd Aol &
Wﬂ%@%@?%ﬁﬂﬁﬁ%ﬁgﬁﬂﬁ@@%@ewnomic power d, $P
1%4‘;’ ST B fb gaR uet dispute resolution T ST mechanism 31 de dgd Bl 9IRh
Bl 39 fou I8 9ga & wrfe yare fear W 21 S99 € S6H I8 US el
IR Bl Tl—sf % fb S ft o7 arbitration # G‘Nﬁ, ITH confidentiality BT maintain
fopam STom arer & 9 599 g8 WY € b St amendment 81, 98 time-bound BT,
Ig SN Bl 3R VAT TE B, @ o Rifde eid # giar ® % g1 geen e
B & AR T 3 T JheHT IS Bl €, 981 RANT 81 S| J8i uR g8 AR
SR tIWT‘IBI, Hifp R %ﬁ commercial disputes ¥ decision oI %, dl time frame
Igad ot Bl 39 a1 # =g urau fBar e € 5 6 7 & 3R sl S9!
=5l %, m fa4feaa ©g ¥ 99 W commercial disputes Pl fue™ 4 agg ferh

H AR HA ST ¥ IRIY HRAT AR, b e | J A © SR H off Iorik
{ ATl §, ST 59 |9 S8 ¥e} "ial <Y, a1 (fead wu & urefags § ot ot
=1f2Y, Rifh Y& A &1 g8 seat of power AR seat of learning &1 2l M wa &
I8 W arbitration &1 HT IgT e &1 A BN, Igd-98d &-IaIg|

SHRI K. SOMAPRASAD (Kerala): Sir, I support both the Bills. The New Delhi
International Arbitration Centre Bill is for the establishment of a centre of alternate

dispute resolution mechanism. It is very essential and high time to bring such an
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effective institution. India, especially, is having a fast growing economy. We should
have different types of establishments to solve disputes within the time limit. Our
economy has, already, fully opened to the international community and as a policy
the Government is promoting FDI in every corner of our economy. In this changed
situation, there is ample scope for arbitration and conciliation process. Moreover,
India becomes an international arbitration hub. It is a very good idea. The ICADR
which was established in 1995 was a failure. The aims and objectives could not be
fulfilled by this establishment. Why, Sir? A detailed examination is necessary in this
matter. It had conducted 55 arbitrations within 27 years since it was set up. The
need of an effective centre is the call of the day. I think the New Delhi International
Arbitration Centre can fulfil the necessity of the present day. But, I would like to
comment on certain Clauses in this Bill, Sir. Chapter II, Clause 5 deals with the
qualification of the chairperson and members of the Centre. As per this Clause, "a
person, who has been a judge of Supreme Court or a Judge of High Court or an
eminent person, having a special knowledge and experience in conduct or administration
of arbitration" could be appointed as chairperson. Having Supreme Court or High
Court judges are very good proposals. But under the category of eminent person,
anybody can be appointed as Chairman. Sir, it is very vague and not specific. Sir,
it should not be a political post or political appointment. So the Chairperson post
should be reserved for Supreme Court or High Court judges. The provision for the
eminent person may be deleted. In order to maintain the standard and reliability of
the Centre it is necessary. Another point is related to the proviso of Clause 6. The
proviso deals with the upper age limit of the chairperson and members. Now, as per
the proviso, the upper age limit is 70 years for the Chairman and 67 for members.
It is too much. The retirement age of Supreme Court judge is 65 years. I think,

here also, it should be limited to 65 years. Thank you.

DR. K. KESHAVA RAO (Andhra Pradesh): Thank you very much, Sir, for
including my name. As a matter of fact, I was not a part of it. I just got up only
when I saw people criticising here. I want to support the Bill, I need not repeat,

because that is already there and you have already spoken about that.

I agree with Ashwiniji when he spoke about domain and a few other things. It

is a very rare occasion when I am totally agreeing with a Bill of the Government.

Here, my good friend, Mr. Anand Sharma, raised a few issues. One, about the
corpus of trained arbitrators not being available. The Bill talks about preparing them.
All the issues, which Anandji raised, are the one that the Bill addresses. The Bill
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realizes that these things are not in place, so let them be brought together. That’s
the Bill.

Now, let me go into a few things. Arbitration is not a new thing for us.
Traditionally, we know about this. Our society knows about this since time immemorial.

We have been doing arbitration right from the village level to the highest level.

Certain objections were raised here. There is a habit with us, the Opposition,
when something suits us, we will say why the report of a particular committee has
not been accepted. Well, another angle could be, why should it be accepted. There
are always two parties to any issue. An expert comes and tells you certain things.
An expert committee of a Government makes certain recommendations — I may be
differing here, but you have to have a clear understanding of this — but a particular
recommendation may not be feasible or useful or not acceptable. And, you have
every right to reject that. Only because I have rejected a particular recommendation
of an expert committee, I can’t be held responsible for some wrong doing. It is
the same case with the Supreme Court also. If the Supreme Court gives aders in
adjudication, it is a good thing. But if it recommends a particular thing, we have
every right to say ‘no’. Even if they decide something, we have a right to come

forward with a legislation.

My friend, Sukhendu Ray, has raised certain issues. But, before that, the hon.
Minister must know this. You are trying to factor in international disputes also.
In such a case, they look for a truly independent body. Government is essentially
a litigant, the biggest litigant. The Government is the biggest litigant. What they
expect is a body that is free of Governmental influence, Governmental control,
and Governmental cluture. This is what any industry or any company is bound to
think. And, they are free to think so. But you have brought in the members, like
the Secretaries — if they are retired, it’s another matter — but the sitting or working
Secretaries are brought in the international arbitration, we might be in some kind of
a disadvantage in convincing others that we are independent. Except that, I have no
objection. As Mr. Navaneethakrishnan said, you can create arbitration, but nonetheless

it is between two parties and unless they agree, there cannot be a solution.

Therefore, I have a suggestion to make here. You should have conceptualised a
National Arbitration Policy. And, this is what you are actually trying to do now. The
only thing is, you have given us little details. But, this exactly was the need of the
hour and you have responded to it so well. Generally, arbitration in a country would
have to be coupled with promoting arbitration as a mode of dispute resolution, which

is also factored in. This should include preventing the tendency of private players
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to rush to court without resorting to relevant provisions of the arbitration. What is
happening today is this? Once the arbitration award comes in, failing party rushes
to the court. The moment you go to court, everything is stayed. The entire work
is stayed. Now, in this new Bill, you have brought in an amendment that it is not
stayed, but it continues. You have answered that particular question also. To my mind,

I have tried to intervene with the help of the Chairman, I could say what I feel.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): With the permission of the
Chair, not with the help of the Chair.

DR. K. KESHAVA RAO: With the permission of the Chair, I have done it. But,
the Bill is really good. There are two aspects which need to be looked into. One is
the place. But even the place is not a problem. Just because ‘place’ is said, it does
not mean, we get into same adjudication. Place the agreement that we have, makes
it very clear as to the judication and to which place. So, that is also very clear.
That is not importantly cobbled up. But, what exactly is objectionable; independence
of the Arbitration Council or the arbitrator that you would try to pick up, accredited
arbitrator, for international disputes. Winning their confidence is important and that
confidence comes when we are able to tell than that it is truly independent body.

Thank you very much.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you, Dr. Rao. Now,
Shri Vijayasai Reddy.

SHRI V. VIJAYASAI REDDY (Andhra Pradesh): Mr. Vice-Chairman, Sir, smaller
parties like us are extremely happy with the Vice-Chairmen because they are liberal
and sympathetic in giving time to smaller parties. Sir, we are very happy to support
the Bill. I expected a smile from the hon. Law Minister, but I am not finding it.
..(Interruptions).. The benefits of the Bill are much more than, probably, one or two
infirmities, which I would like to bring to the notice of the hon. Law Minister. Sir,
first of all, if the Bill becomes a law — because it consists of expert arbitrators —

the quality of expertise will, obviously, go up. This is a plus point.

Sir, my second point is about the cost of arbitration. Since I also faced some
arbitration earlier, according to me, it is prohibitively high. Now, with this, there is
every possibility of the cost of arbitration coming down and I expect the hon. Law

Minister to consider framing rules in this regard.

Sir, thirdly, this Bill will facilitate India becoming a hub for international and

institutional arbitration. I expect international companies to come here. As it is in
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the case of London and Singapore, they should choose India also as a hub of the

arbitration.

Sir, the last benefit is burden on the court. As has rightly been pointed out
by the hon. Law Minister, when we want arbitrators to be appointed, we need to
approach the court and the court decides, with the mutual consent of the parties,
the arbitrators. It will reduce the time of the courts and the burden on the courts
will also come down. Sir, there are two infirmities which I would like to bring to
the notice of the hon. Law Minister. The composition of the Board is like this.
The total number including the Chairman and members is seven. The Chairman is
a retired judge and there are seven other members. Three are ex-officios, two are
experts in the field of arbitration, and others are industry and all. Who appoints this
Board? It is again the Government. I really don’t know why the hon. Law Minister
would like to have a control over the constitution of the Board. It could have been
independent, as it is in the case of London and Singapore. Sir, what I find in the
Bill is that it is not only financially self-sustaining, but eventually, I expect that it
will make money and give it to the Government. Now, I am coming to the next
Bill, the Arbitration and Reconciliation (Amendment) Bill, 2019. Only two minutes.

Sir, again it is, Government empowers to nominate — individuals nominated
by the Central Government only, the same point what I have elaborated. There, it
is seven; I think, here it is only one. Arbitration Council has been introduced as
a Regulator and has been given broad powers to frame the regulation. This goes
against the basic tenets of the arbitration because if I am a litigant and with the
other party, both the litigants, they decide on the arbitrators. They sit and decide
on the arbitrators. If they come to some sort of understanding, they go to the court
and then file a petition and the court will ratify it. So, in this case, it is slightly
different. ‘The party decides the procedures which are comfortable to them'; that

objective is lost here.

Sir, I draw the attention of the hon. Law Minister to Section 42(A) regarding the
confidentiality clause. Sir, parties are to maintain confidentiality of arbitral proceedings
except during the award implementation and enforcement. My question is, what about

the enforcement of interim orders and their implementation?

Finally, Sir, arbitral tribunals to make award in 12 months is the law that is
in force. I really don't understand why the hon. Law Minister has excluded the

international commercial arbitration from the time period. Thank you very much, Sir.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you. Mr. Reddy, you
confined to the time, not that I was liberal. Mr. Shwait Malik.
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it vda Afered (UST9): HBIGd, T8 S Arbitration and Reconciliation (Amendment)
Bil ¥ 3R &b AT New Delhi International Arbitration Center Ordinance &, @l S
3MfeT=1 BT A & e § A vere w3 S &R A fafey w3, o Y wiew
TG ST BT MHR THe HRdl gl $9h IN H 9gd 991 gs &b I8 1 oran 1n #
TG YOI B 6 TE TP 18 8% ¢, 39 ¥ Pl gaaardl 3R Fawedl a
%WIWWW@W%WWW,Wﬁﬂaﬁwiﬁrevolutionary
changes APY Sﬂé 3R ST HAl dApY 3, Jg EESIECIES g3, qre Gﬁ.w.ﬁ. ﬁ,
a2 feha & o Rud 8l & %, Make in India, Made in India, Gl Space Science
¥ TgHS B AT visionary approach %, RERIRIN] ﬁ, TiThoaR o conceptual, il
social security 21 ﬁ Nel %\*, social reforms... 3T 70 94 & a1 I reforms IR %*I
Jg ST U B, if it is in London, if it is in Tokyo and if it is in Singapore, why not
in India, il ESRIECEL 97 21 ATST SN B revolutionary change 3T N&T %\*, g A9 3T
JET ¥, Rfh TaHe BT 3R A1 S & ARG I8 § {6 98 <9 wdted g
IIeTl I8 fha g8 auwy o fh 59 & disputes & U gex-9Md ofdd W
S faafrd g &, ST forv sa-i awr 981 oY, S fasraeiiel g 2, developing
countries % oY 980 IS WARIT B, S U o7 @ wARn 1 g1 981 & I,
TR HI dTel, SSTT H ST dTel Al & oy g1 @at a8 o 991 qfenad
2 3R N o=t ST Afpar... H REmgR # =91 @ f% maximum number of cases
are pending in Singapore Arbitration Centre. 3{® dIg Tgede | 9T fh R U™
SO ol Bl g3 PE goll, W9 A= Sl 7 $el b g3 A §... I 39 R
# faar 71 € % a8 98 < &, et Jef¥en off, ug 98 < ¥, gl AT o,
Ig fAvaT s I A1 SR oS g9! ¥F © b Igi <ole W e a1 71 femm a8
ARGl BT Bh & TR fauel & SRd 3R HAIdl TRAHR &1 8H 3l dd v+ #
Bl e 8 2§ fF 8IR UNI... §ART Cofe Al 9R des ¥ STdR & $Y @
Bl 3R 9 99 fudl & AFT T ¥ O 98 WRd & AT T R SNS g7 fauws
T BT 5 g9l &F g ff 9. g6 e | 70 a¥ 9 Y SR 89 3o Tl
BN GU| IS TRBR - AR & v i I 6 g5 5 eforme siad & saHEm
1 8, I8 Bls W@ Ael 21 uid 99 ggdl gRE™ BT o1, IS UREN TEl g
B Ui a¥ # IMA o UR IMAT Bl 3R < W W o I8 ¥ fh gg 5 O
PRIS SIAR DI FHMM! I, Al M1 AT SIQAS], ST W@ Aar AT, YR1 8] 8
R 1, T8 TS SRAHT AT 81 STAC] B HR V&1 &l S 'SMYR' B of oy
'SR DI AT 3! AR FIeAT § - Tl AR H identification & foIy MeR 4471 21
e &1 e fdst fRed o7, ST Ease of doing business %, Y Ao I 8l
9 o] T & 91§ Ease of doing business H EHRT 142a7 AT AT, 98 Y Bl
T I 37 38T © 3R 89 774 WM W 89 o Y ¢ iR A S ed ¢ &5 9gd
STeg &H 50 % 3G MM dTel 21 I8 A gl Mg &7 S gex"9+a dex a9
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ST T 8, IS9P 3G Sl FMINAT & AT, SRR & AR ofd T9T Td dicd
¥ difed ved o, Rider Baar T8 gdr o1, I9¢ U Bl 3k <za a5 RieH
T ® 6 12 78 #§ USRI 811 iR e 91 91 IR &1 7, ke SR &
AT 9o {6 S enfdged B — § A== fafy 5= S & fdes s b s9a)
education & foTg ¥T 89 HTH HIAT BRI I8 UH AT Wies 3N &1 81 W&l taxation
lawyers %, ST criminal lawyers %, STET T professionals %, Telecom Professionals %,
different professionals %, intellectuals %, T W ﬂTﬁﬁEﬁ U dgd dsl PIFNE SR
PR MY 3R S Qe § Ferr A o, 3 ISl &7 98 99 §9R <9 | My
YE A BT B ol 3 ISAI GR 8l 8 I8 A gl W I§ Hedl © b arwid |
3ITS1 9gd B B alell & AR H =< el St 9 fded &% 6 59 W) dwy
T BN RO O 9889 99 3R intellectuals w8l Ix 9T &1 €1 3o &par sfeam
2, TWIC-3U AT Bl I8 AT Ugell IR 3% © [P Ja1 Bl 311 &9 s AR
N 5 98 ...(@age)... § afddey ) & 919 @ § ...(@aue)... & 98 o
H 3| 39 e fhad fofv 82 anfdge &) gl gRYUTT 3R ey <9y I8
Trﬁ%ﬁfﬂT?%T%\*,ﬂ—S’ease of doing business%%ﬁ’%ﬁﬁﬁ@%lﬁﬁﬂﬁﬁw
ease of doing business & HUR B I Bl 3 Sl FIel F1 8, IAH oTai EL—CT =grareier
g, g8 W uferd Ruciefeg ft €, S anfdcem & Bles 9 mdd § fded wom
o g & 9 o ufere Rusiefea €, S9a1 Rusics™ g1 a1y, dife giauRe
T 81l A TTaee 1 IHH I8 oW BT 6 ave Bl 39 Rived W fdeary grml
# g g 6 |9 F 2 H T S revolutionary changes 3T I8 8, 84 IdI
WA BT B 3R § I8 14 & A1 B8 qohdl g (b I8 Sl Afdgerd b1 faweH
T, 98 fava &1 dea RiRed I, g9 99 11 w9 B

DR. ABHISHEK MANU SINGHVI (West Bengal): Thank you, Mr. Vice-Chairman,
Sir. I rise in respect of two bills, both dealing with arbitration, and let me deal with
each separately, though they are, in a sense, connected. The first, you may call the
'Centre Bill' for convenience. Now, basically, it is a one-point, unifocal Bill, a take-
over Bill. It should have been called the 'Take-over Bill', and, as my friend rightly
pointed out, an extremely hostile, directly hostile, take-over, without any of the SEBI
take-over code provisions applying. Anyway, we are using mild words. There are
two or three things which, I must warn the hon. Minister, are an invitation to disaster
even if you want to take over. You know, if you want to do something wrong, do
it the right way. You are taking over in the most brazen manner. Before the ink is
dry on the Act which this Parliament passes, the Court will strike it down. Why do
I say so? I say it with great humility, but it is true. If you see Clauses 7 to 13
— I will not take time on individual Sections of this Amendment — one says, I take
over everything, that is, rights, claims, money, non-money, all things; another says,

all the liabilities prior to the date of takeover will remain yours. The third one says
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that you will not deal with any of the assets; you will hand over everything to me
and you will have no claims of any kind against me plus the new entity which
takes over will have the right to recover all your old claims also. So, this is the
length, width and depth of Clauses 7 to 13. No problem! You give lots of lands;
the so-called earlier Rouse Avenue Road is full of institutional allotments and this
is another institutional allotment. So, it is nothing new if you did for this Centre.
But, remember, apart from land which you give institutionally to this Society, this
Centre has not taken a single penny in terms of running cost or running the thing.
Whatever it has earned by seminars, promotion, education, this, that and the other,
it has used for the Society, and there is no allegation — and this is important — of
irregularity, malfeasance, siphoning, etc. The basic purpose of the Srikrishna Committee,
which you set up and on the basis of which this Bill has come, is very important.
Srikrishna Committee's main recommendation was — of course, there are other
recommendations — declaration of ICADR as an institution of national importance;
take over for national importance. It was not generally to take over. National
importance designations can be given without takeover in this brazen manner. Now
why this brazen manner is likely to be struck down is because there is a delightful
para here in the Preamble to this Bill. On the one hand you take over, and on the
other, you added insult to injury. It says in the Preamble that without affecting the
Society at all, we are taking over. This is a delightful sentence. 'Without interfering
with its activities and without adversely affecting its character or the Society', is the
last para of the Preamble. So, what you are doing is, you are making Denmark
without Hamlet. Prince of Denmark is here, but he has no empire. King has nothing;
he is a hollow king, but you say we have not touched you. You have taken away
everything which was around you, but we have not touched you. So, Society is an
empty shell; it has nothing. Sir, there used to be an Article in the Constitution in
the old days called Article 19(1)(f), Right to Property and for lots of reasons we
deleted it. But we forget that Right to Property is still a constitutional right; it is
not a statutory Right. There are various levels of rights, the highest is basic structure,
next highest is Fundamental Rights, the third highest is constitutional right and then,
below that is statutory right, below that, is rules and regulations. When we took
away Article 19(1)(f), later on, we took care to enact Article 300A which says you
cannot take away my property without authority of law. Now what does law mean?
Law doesn't mean a paper law. Please see your Clause 27 in the amending Act.
You have provided for a takeover and, to add insult to injury, you have said, "To
be assessed by any agency authorised by the CAG in such manner as may be

specified and any payment on a claim to be made shall be settled between the
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Society and the Central Government under the auspices of the CAG." Now, Sir,
when you takeover, takeover is not per se illegal, you normally have an independent
machinery, an outside Commission, a retired Judge. By the evidence led, you have
an assessment of the compensation. What you are saying is, Society and Government
will agree and the CAG will supervise and you will pay ijn in some pennies and
then get lost. This is bound to be struck down as an expropriation, as a takeover
without due process of law, as a non-compensatory, without any procedure, arbitrary,
takeover. Therefore, please amend it to save your own Act. You will get it through
the House, but, you will not get it through the Courts. The rest of the Act is really
not necessary because the rest of the Act is about building and all that. The heart
of the Act is this. The rest of the point, I want to make is that I wish we were
lucky as the previous speaker, that we take over a building and we will make India
the golden paradise for arbitrations. You are trying to create a hub, Sir. In India,
you have to address the larger issues, which you have not addressed. Why is India
languishing for years and decades, not as an arbitration hub? I talk of India; I am
talking as constructive as possible; I am not talking this or that Government. Why?
For example, there are three best known institutions like, ICC Paris. Do you know,
Sir, ICC Paris handles 135 country's disputes. Look at the diversity that is involved!
The total aggregate value of all pending disputes before the ICC was 203 billion
dollar; 'B' for Bombay, as of now. Annually they are getting 36 billion - again a
'B' - US dollars, not rupees. The next best known is our neighbour, as is called
'Johnny-come-lately; Singapore. It was not there seven, eight or ten years ago. It
has done remarkably well and it is almost outstripping one of the London's Chambers
of Commerce Arbitration. Singapore, if you take small numbers, it has increased
more than 300 per cent in the last 15 years. Other Chambers have increased by 80
to 120 per cent. And, similarly, the third one, London Court of Arbitration has huge
figures of revenue cases, matters of importance. We have not been able to do it.
The question is, Why? Now, let me give you three or four quick reasons which
were not addressed in the second bill. If you address it by take over of buildings,
you are not going to have arbitration in India. And, buildings also, mind you, there
are many Indias in one. You are making a building in Delhi, which is already
overstaffed and has the best of everything. You have a Vigyan Bhavan; you have a
new thing on Janpath; and you will have this new building also. But, it is the
Coimbatore's, the Jalandhar's, the Bellary's, which by the way have more Mercedes
and Bentley than Delhi, which need an arbitration centre. They need an arbitration
culture. Kanpur's, that is where the disputes are decided. So, you are focussing on
Delhi and one building in Delhi. Let me give you very quickly, this is a little

technical, some of the reasons why the arbitration has not and will never succeed
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on current paradigns. You can pass all such Acts. You have to address these issues.
Number one, you have to address the fact that we are a federal country with complete
diversity. How a Kerala Civil Judge approaches arbitration, is very different from
how a Delhi High Court Judge approaches arbitration. His interference level is very
different. Or how a Sikkim and a Guwahati Judge does it; there are Civil Judges,
Lower Court Judges here; in Delhi and Mumbai, there are High Court Judges. The
approach and interference is very different. So, the biggest problem is no uniform
ethic. Uniform ethic has to be developed. Less interference, less judicial review; it
is completely not uniform. Second, there are Judges — I am talking about Judges
who are making mistakes, I am not talking about you — Judgments come which
throw a spanner in the law by excessive interference. One Supreme Court's Judgment
which is wrong takes years and decades to be corrected by the Supreme Court itself.
Meanwhile, it creates a progeny of hundreds of cases of the different High Courts
which follow the wrong Supreme Court's Judgment. An excellent example is 'Saw
Pipes'. 'Saw Pipes', Sir, took 12 years to get corrected because the Supreme Court
made a blunder which was acknowledged repeatedly as a blunder, but, it took

12 years. Why could we not bring the Act earlier?

SHRI RAVI SHANKAR PRASAD: I would just like to ask my very good friend

in getting this spanner, how much role he has played in the Court.

DR. ABHISHEK MANU SINGHVI: We do our duty as lawyers there; and as
parliamentarians here. The error lies in the Judges. If they accept a wrong argument
of mine, I am not to blame. As you know well, Mr. Prasad, you belong to the
same tribe. Second, 'Saw Pipes' is an outstanding example. Even now, and this
is absolutely, I would say it is a joke — it took us 13 years. There is another
very interesting provision regarding arbitration awards. If I get an arbitration award
against Mr. Jairam Ramesh, he can challenge it under Section 34. This is there for
years. | understood, five or eight years back, that if anybody has lost an arbitration
against me, he will file it under Section 34. His mere act of filing in Court will
stay the award. So, if I have got an award against him of hundred rupees, I cannot
recover. He will get auto stay. We used to call it auto stay. Your Government, in
2015, brought in an Amendment to correct this obvious fallacy because this is an
invitation to file an appeal to stay the award. It was so badly drafted. I would say
with humility and respect that it took three years to decide whether the Amendment
you brought in 2015 would apply to pending cases, would apply to awards already
passed, or would apply to awards yet to be passed. In 2018, finally, a Bench of
Supreme Court clarified that. Meanwhile, you had ten cases in High Courts, three
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taking one view, seven taking the other view. So, there was utter confusion. This
is directly a result of sloppy drafting in 2015 Act, which made it clear that there
was no auto stay. Year 2015 amendment corrected the error, but it did not say that

it would apply from which date for which category of the cases.

Thirdly, Sir, I will talk about ‘seat’, ‘venue’, or ‘place’. There is a consistent
line of case law that ‘seat’, ‘venue’, or ‘place’ is what broadly may be used by any
name. You may use ‘seat’ sometimes, ‘venue’ sometimes, or, ‘place’ sometimes. And,
there is a line of judgements. I don’t want to bore the House with technicality, but
Reliance 1, Reliance 2, BG, and there are a lot of judgements of Supreme Court.
Six months ago, a judgement has come - Hardy - which has changed the entire
jurisprudence of seat, venue and place. So, you can decide it because once you
decide a venue for an arbitration, the law of that venue applies. So, seat or venue
is very important. Law of Timbuktu may apply as against the law of India. Now,
these are the issues which should have brought clarity in the Amendment. This is all
that I am saying. Today, the so-called Hardy judgement is going to be like another
Saw Pipes judgement till Parliament has time to amend it. I don’t find any of these
Amendments in this. You have amended Section 29(A), which states that time-limits
are put. Now, there are three points that I want to make very quickly on this. One,
previously, time-limit was one year flat, but one year was counted from the date
when the arbitrators entered into the reference. Then, there was one extension of
six months allowed with the consent of the parties. And, then, there was a catch-
all trap, which you have still not plugged. After one year, plus the consent of the
parties for six months further, you could approach the court for extension. No time
limit was put there. Now, you have changed that one year to be six months first
for completion of pleadings and then one year. So, actually, you have given more
time. You have not tightened it; you have loosened it. Second, most importantly,
you have not plugged the loophole of approaching the court. Do you know that an
extension of six months for arbitration may take one year to decide in the court?
This is what your system is because we have got 33 per cent vacancies in the High
Courts, 25 per cent vacancies in the trial courts all over India put together. So, if
you apply for a three-month extension, you may take eight months or six months
in the court to decide whether a three-month extension may be given or not. Now,
you have still not put a plug on Section 29(A) on the court’s time-limit. Section
29(a)(v) allows extension, and this is not a new provision. Even earlier also, you

should have put a plug on this.

Sir, my sixth point is that the most famous institutions are ICC, Singapore,

LCIA (London), and a few others are trying to pick up. Sir, I don’t find any of
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them to be sarkari. Here, you have made this grand Council of seven people, five
of whom are sarkari, four are sarkari and one is semi-sarkari because that one
is a representative of an industry association. So, it is 4+1+2. Now, I would like
to understand from you if you really want to make India a hub where people are
attracted, domestic and foreign, I have never heard such a thing, and this was also
the problem earlier. I am not criticizing sarkaripana, but for international arbitrations
and domestic arbitrations, the approach is all wrong. A bureaucratic approach will
never work. This is nothing but another sarkari Council. It has become a sinecure for
favourites. It will also become a very big jamboree for other things. But, no other
model, which you are trying to copy, has done it. Singapore is the best example,
which has seen a 300 per cent increase and it was born hardly 15 years ago. It
is doing very well. It is even capturing ICC, Paris, arbitrations. Nobody comes to
India from Paris. They go to Singapore. Therefore, you have to replace sarkari not
only overtly, but also covertly and in every way in which it is sarkari, not even a
camouflage of sarkari flavor. 1 don’t think it is bureaucrats’ job. If you are talking
of ‘Ease of Doing Business’, if you are repeatedly using the famous Modiji’s slogan
which states, ‘the business of Government is not to be in business’, then it should
not be the business of Government to be in arbitration also. Sir, the next point is
about a very interesting provision, i.e., 42A. I think, you should check with your
Finance Ministry on this provision. Sir, 42B is a very important provision. It gives
protection to arbitrators deciding in good faith. If there is a dispute between Mr.
Jairam Ramesh and me, the arbitrators decide and give an award. Did you know Mr.
Law Minister that the IT Department under the Ministry of Finance has some cases
now, thankfully a few, where they wanted to go after an assessee, sometimes for
ulterior motives. They go and attack the arbitrator virtually search or raid him on an
award, I am giving you an actual case. An award given 12 years ago affirmed by
reasoned order of the High Court. The man who lost the award went to the High
Court, and the High Court gives a further reasoned order. Please read 42B. What
is the point of saying these nice things, if your IT Department does not know how
to behave? Sir, which self-respecting arbitrator will want to take up arbitrations?
Fortunately, this has not become a disease yet. Sir, very quickly, I will end, you
were very kind with the time, Mr. Vice Chairman, Sir. There are two more things.
One thing is ‘Accreditation’. There is a very interesting provision which says that
you have the right to grade the arbitrators. The word is ‘Grade’. The actual word is
‘review the grading of’. Now, I am personally of the view that we should go away
from this hypnotic hold of having retired judges as arbitrators. Sir, no other country

is so fond of retired judges as our country is to do arbitrations. But, so long as,
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you have this mesmeric hold of retired judges on arbitration, and so long as 80 per
cent of the arbitration, at least, the non-technical ones are run by such judges, then,
I want to understand, I am supporting you on this, do you have the guts to grade
them? You have a provision there and that grading list should be made available.

Please grade them. Do not say that there is an exemption for judges.
THE VICE CHAIRMAN (SHRI TIRUCHI SIVA): There are two more speakers.

DR. ABHISHEK MANU SINGHVI: Sir, I would also add that we must move
away from this judge-centric thinking. Sir, one more minute, and I am done. Lastly,
and most importantly, we have to provide for India as a hub and not for Delhi as
a hub. Hubs are not created by taking over a fantastic five star property near the
Delhi Airport. Nothing is being done for creative hub. As I said, in the beginning,
this is the heart and soul of what we should all be trying; otherwise you would
not achieve the figures of a fraction of ICC or Singapore. The hub is made by
decentralizing and by recognising that there are many Indias in one. A,B,C,D of
arbitration stands for access, backlog, cost and delay of normal litigation. Even,
the 'A' is not reached in the Coimbatores, the Jalandhars, the Belaris, the Kanpurs
which are extremely rich and vibrant cities having big industries. That is where your
efforts must go, and I, therefore, exhort you, Sir, ‘A’ to plug the loopholes, and ‘B’

to move in that direction. Thank you so much, Sir.

SHRI JAIRAM RAMESH: Sir, this Government is known by mergers and

acquisitions in this House. Now, it is resorting to hostile takeover.

SHRI S. R. BALASUBRAMONIYAN (Tamil Nadu): Mr. Vice Chairman, Sir, I rise
to speak on the Arbitration and Conciliation (Amendment) Bill, 2019. The previous
Speaker, Dr. Singhvi, who is a senior advocate, and a senior Member, said that it
is a take away Bill. I do not know how it is a take away Bill and all that. But,
as far as, I know, arbitration has been defined as a procedure in which a dispute
is submitted by agreement of the parties to one or more arbitrators who make a
binding decision on the issue. In choosing for arbitration, the parties are up for a
private dispute resolution procedure instead of going to court. The dictionary says
that the official process of settling an argument or disagreement by the one who is
not involved in both sides in the dispute have agreed to go to the arbitration. Even
now, we have arbitration and conciliation institutions. Sir, what is happening today
is that if people go to these institutions for arbitration, and an award is given, the
man who is aggrieved goes to the District Court. In a capital city, where there is
a High Court, they go to the High Court. When a District Court gives a decision,
they don't stop there. They go to the High Court. After going to the High Court,
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from the Single Judge Bench, they go to the Division Bench. They are not satisfied
with the arbitration. That is what we can take it now. It is not that an individual

is doing that. Most of the people are doing it the same way.

As I mentioned earlier, the Arbitration and Conciliation Act does not satisfy
anyone. I am not talking about this Act. Even the previous Act did not satisfy
anyone, and, people go on dragging the matters from the arbitration to the courts,
from the District Courts to the High Court, from the High Courts to the above.
That is the position.

Sir, let me mention what the Amendment Bill says. In sub-section (5), the
following shall be substituted, namely, "The appointment shall be made on an
application of the party in accordance with the provisions contained in sub-section
4." Further, in sub-section (6), in the long line, for the portion beginning with "party
may request" and ending with "designated by such Court" the following shall be
substituted, namely, - "the appointment shall be made, on an application of the party,
by the arbitral institution designated by the Supreme Court, in case of international
commercial arbitration, or by the High Court, in case of arbitrations other than
international commercial arbitration, as the case may be." Of course, this is now

being replaced by another definition.

In sub-section (9), for the words, "the Supreme Court or the person or the
institution designated by that Court", the words, "the arbitral institution designated
by the Supreme Court" shall be substituted.

Now, this long Section has been nullified by sub-section 14, which says, "The
arbitral institutions shall determine the fees of the arbitral tribunal and the manner
of its payment to the arbitral tribunal subject to the rates specified in the Fourth
Schedule". Explanation given is - "For the removal of doubts, it is hereby clarified
that this sub-section shall not apply to international commercial arbitration and in
arbitrations (other than international commercial arbitration) where parties have agreed

for determination of fees as per the rules of an arbitral institution."

Sir, 1 feel that it is a good amendment but, still, I have my own doubt as to
how far this amendment is going to help the parties who go in for arbitration and
conciliation. Sir, we are in support of this Bill and this Bill will also get passed,
and, 1 hope the Minister will make efforts to correct all these lacunae. Once they
come to an arbitration and conciliation institution, they must be in a position to get
them satisfied, and, that must be binding. That is my appeal to the Government and
the hon. Minister. I think, the suggestions will be duly considered.
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SHRI ELAMARAM KAREEM (Kerala): Sir, according to the hon. Minister, the
Arbitration and Conciliation (Amendment) Bill seeks to strengthen and institutionalize
the matter. This Bill seeks to establish an independent body called Arbitration Council
of India for the promotion of arbitration, mediation and conciliation and other
alternative dispute redressal mechanism. This is as per the recommendation made
by the Committee under the chairmanship of Justice Srikrishna. Sir, it is purely a
technical Bill. Most of the parliamentarians hardly deal with these issues. So this

should have been referred to a Select Committee for a thorough scrutiny.

In the Clause, which mentions the general norms applicable to arbitrators, you are
saying that the arbitrator must be impartial and neutral and avoid entering into any
financial business. Why should there be the word 'avoid'? There should be 'should
not' or 'must not'. Also, I request the Government that the State Governments should
be consulted before appointing Members to the ACI. Under the 1996 Act, parties
were free to appoint arbitrators. Under this Bill, the Supreme Court and High Courts
may now designate arbitral institutions. For international disputes, the Supreme Court

has to recommend the arbitrator.

Arbitration word is usually written as a part of the MoU or contract. So far,
in India there is a legal status for arbitration as per the Act. You are going to give
more teeth to it so that it becomes more independent in status. While going for
arbitration, people seek immediate redressal of their cases. The dispute resolution in
case of commercial transaction or contract negotiation is very common in the case
of civil contracts. You know that in civil contracts, a lot of arbitration is there with
the Railways and the NBCC. So, arbitration is very essential. I would like to ask
hon. Minister this question. What is the inbuilt mechanism in order to prevent the
parties from going beyond arbitration? You should give independent legal status for
the arbitration. Then only people will not be enthused to go beyond arbitration.
Otherwise, arbitration will continue to go on. Lakhs and crores of rupees are locked
up. I would also like to know this from hon. Minister, through you, Sir. What is the
amount of money locked up in post-arbitration awards? So many arbitration awards
were given by arbitrators. There is another system called 'Independent External

Monitoring System' to resolve the disputes.

As far as the appointment of the Chairman and other Members of the ACI is
concerned, you are saying that they should be eminent persons. It should not dilute

the spirit of an independent body. That is my last point. I conclude, Sir.

SHRI KANAKAMEDALA RAVINDRA KUMAR (Andhra Pradesh): Sir, I thank

you for having given me this opportunity to participate in this debate.
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First, I would like to deal with the New Delhi International Arbitration Centre
Bill. The Object of the Bill is very inviting. On provisions relating to the New Delhi
International Arbitration Centre Bill, we need a credible Centre of Arbitration. We have
to maintain highest possible standards to make it an International Arbitration Centre.
Kindly look at Clause 5, Clause 11 and Clause 13 of the Bill. In all the Clauses,
the power vests with the Central Government. In major arbitrational proceedings, the
Government is the major litigant. Some of the awards have not been implemented
despite those being awarded by the arbitrator. The Government preferred an appeal
and opted for not implementing the award. So, impartiality is not there. The entire
control over the Arbitration Centre lies with the Government. As per the Clause,
the appointing authority is the Government. The power of appointing authority vests
with the Government. How will the foreign companies accept the invitation to place
the disputes before the Indian arbitration? Sir, this creates a doubt in respect of
the companies about the functioning of the Arbitration Centre. That has to be dealt
with first. The Central Government's control has to be taken; the authority has to be
given the powers. Another clause, clause 32, provides for rule-making power. It is
vested with the Parliament as per the Bill. In the Singapore International Arbitration
Centre, the authority has got the power to amend the rules. They have amended
the rules four times from 2010 to 2019. But, here, if the rules are to be amended
and the power is vested with the Parliament, then, it regulates the business of the
Arbitration Centre. If it lies with the Parliament, it is not possible to conduct and
dispose of arbitration by the authority in a speedy manner. Another aspect is, in
India, most of the retired Judges are chosen as arbitrators. That is quite unfortunate.
Now, there are so many young professionals and experts. I can see in the other
bill, in the Eighth Schedule, advocates and chartered accounts are also eligible for
appointment as arbitrator. That is the most inviting aspect which can be considered.
I appreciate it to the extent of appointment of arbitrators. It is high time to reduce
the strength of retired Judges to be chosen as arbitrators. There is a provision for
an appeal against the arbitral award notwithstanding anything contained in any other
law. That is in Section 37 of the Act. There is every possibility of following the
procedure under the Civil Procedure Code. The courts are already burdened with
heavy litigation. Appeals are preferred before the High Courts or the Supreme Court.
It is not possible to dispose it of in a speedy manner. That point is also there. Some
time-limit with regard to disposal of appeals preferred against the award passed by

arbitrators also needs to be fixed in the Bill.

The other aspect is, there is a scope to pass interim orders by arbitrators. Arbitral
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tribunal has to be given power if interim orders are to be implemented. Executing
powers also need be given, like, execution courts for speedy implementation of
interim orders passed by arbitration centres. There are regional centres. If regional
centres are to be made, several regional centres have to be started not only in New

Delhi but also in other cities including Amravati.

Ultimately, on both Bills, there is a need to take into consideration the
apprehensions and also to clarify the doubts about the control of the Central

Government in respect of the functioning of the Arbitration Centre. Thank you, Sir.
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S BHRT <2 Aol A AN 9¢ Y81 &, §9I $I AT Bl <Ed Y, I WG g TY
g, B A dengd Py o 2 21 H R wEm 6 <R ey, Afed gew oy

ST Bl H, T Bl IO BT aIofSud AHCl bl HEIRAAT BT b5 9917 B
HHAE A AN MY — T3 fSoell ARSI ATegeen] o f[qg9d, 2019 — B dld qH
ﬁWWW@%IWW@@@%ﬁtakeover§3ﬂ%\r,a—8'illegal %\r,
TS 8, TIRE IRE| g1 fgdt St &t I §9 IORd), 9k aabid Sl
ggd el qid $el fb — "If they accept wrong argument of mine, it is the mistake
of a Judge and not mine". U8 Wl & cifbT &I s ey & fp gaR #3A1 S 01
e ddidd Bl T G © b a1 9§ IR T Terd| S9! % MR WX 9 iy
o s_\qﬁ Eﬁg T S99 &l gﬁ"ﬁ, e arguments $Y 9 Bil Government will
take its own decision. 3R ®8l takeover ITald gl %\r, ar #F sure Y;{ o EXil I P
TRt 3o FeM 2 {6 SHH GUR d¥d W@ FAR WRER Al g SHMGR
2 3R =Tery & vl &l eteRer:, SHG! Wil & Agwy deT dAl 59 fadwd
P gIRd 89 & 915 s ool § AIOUS AT BT HEIRAAT BT TSI g a1
TART S B AMel § BIWI M 81 A <2 T & AW H world capital & FHdT €,
WWWﬁgﬁﬂTﬁrepresentWW%,W@WWﬁwe can be
at the top of the world. Wﬁﬁ?ﬁéﬂﬁﬂmﬂ@ﬁ%lﬂgww— Just

wait for five years and I can tell you that within five years, we will be among the

top five litigation centres, resolution centres in the world. I am confident about this.

I ' o9 IuY IRY, g € A oY B

HE[Qd, gD TEIEl § — standard T Wﬁ, arbitration process PI TTHRT B
oY |ES g9 & JFATET I By GUR (Y Y &, S GHI & 29 I 3aegs o
ACI & IR H ...(hIUH)...

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Time to you or to the

Government!
SHRI MAHESH PODDAR: Yes, Sir.

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): You asked for some time.

Time to you or to the Government!

#t ARY WER: WEISY, ACI & 6T & IR H TAR fagH wilRri & w9 H 3
AT ATl S8 $B Ygd) Al garanl § A= W1 o1 fb A1 9 g € b WRAR &
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BT TIEA appoint M So | read that portion. S §9 gram fe 1% &1 wreal
BT WG ATl I BT b ARPR IThI appointment BT STafd gaqH Ur@em= & fb
TIRHT BT appointment TRBR Chief Justice of India B TS A BN 39 SN H
EESECS AR Bl S=81 BT f&F Central Government appointment Eﬁ"ﬂ, oAb Chief
Justice of India @I T8 I BN — I8 T2 BISH H I I T — FHIAT H
S repeat BRAT AR §l FW P AMH AR 1 HET 6 Th-Udh Feolde W,
HIAT ?ﬁﬁrl'q PV Qﬁ AT B %, R4 B eminent person or scientist Bl ST
g, JFBI appointment IT I8 HHC! 3FAAT Tribunal H = &I UG fhaT /1 B, S
g I 919 Bl Chamber of Commerce & TAIRAT BT At Wff o BT IIARAT Bl
g, Sl 9gd URINIIT $HEH ©, ifd ulimately TITRAT D1 intricacies BT gal AT
SREASED

gl dd arbitration proceedings BT confidential Y& ®T T %\r, I HET T B
5 3fUaTGl BT BISHR AT IHP implementation BT &I H W Y, A confidential
g GITQ"ﬁI oAfhe arbitration 3M@TS ®I electronic depository i TG BT gae™ fear
T Bl 39 Weed fdd § Ud Wdd 9T Arbitration Council of India & U Bl
TaT T8l 1, A AN 9B Wd T el " 8, 39D autonomous el JIFA 82 Once

the Committee is made, then it is on their own. Now, the appointment and all that,

q1 ual el {6 R aiRE 4 $ 8l = 2

HqBIed, § B GId 1 A, Afh IHF 8l | would like to mention some
practical experiences. § ! AEIGY & &I § M1 A & 3T & & arbitration F
ST 9 B %, ITH U dispute Jg [ gar g fo QT/ﬁﬁ?I arbitration agreement g
I TE 87 98 919 ® A7 eI 87 R 917 ¥, A1 B aeg ¥, {59 99 W ey 272
gl 9 f9a1g Yo BT 1 GART, who is the arbitrator? Arbitrator 9 AT &1 4 @t
qTaR fHe] 87 SHD! FIAthdherd Fa1 87 98 A1 © I1 el 87 I8 JaIcIhlss & a1
el 7 99 $© B & 91§ o9 3(dTe el ST 2, dl implementation of the award...

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Thank you, please conclude.

SHRI MAHESH PODDAR: One minute, Sir. Implementation of award is again
a big issue, which must be addressed very, very seriously and somehow I find it
missing T 37aTS implementation # ST delay BIAT &, 98 & B8RM? 3fd § § J§ Pl
IR f SR arbitrator X UIARIES oIaT ®, if the integrity of the arbitrator is
questioned, that should be tackled on top priority basis because if you don't address
that, that may lead to further disputes. 9P 918 GRT UfhAT, AR time-bound, A9
PV T 8l VW Bl

THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Now, make your final point.



Government [18 July, 2019] Bill 425

SHRI MAHESH PODDAR: One second, Sir. 9%, BIC-AIC TSl & foly 4 there
should be an alternative mechanism of resolution ?{ﬁ? TSIRMIT &1 3reT WY BIC |
qgad 2l WX, UH VNI U § S MSME Act, in that there is a provision for

some tribunals. There are many Acts like that. What will happen to those special

tribunals which will be formed because of some special Acts? 9 WX clarification
BT A1feTl ofd # # I8 wel aredl § {6 o < H TR o B F ATeH |

a lot of resolutions are taking place. That should be recognized and I think, they

should find a little better place while framing the rules. Thank you, Sir.
THE VICE-CHAIRMAN (SHRI TIRUCHI SIVA): Now, Shri P. Chidambaram.

SHRI P. CHIDAMBARAM (Mabharashtra): Sir, I am grateful to you for giving me
a few minutes to speak on the subject. I know that the subject has been extensively
covered by my colleague, but I wish to make just a few points not with the intent
to oppose this Bill, but, to ask the Government whether our understanding over
their doing is right or do they have a different understanding, which should be the
correct understanding. Firstly, Sir, let me take the New Delhi International Arbitration
Centre Bill. The intent is good. The intent to take over the existing society is good.
The intent to promote arbitration, promote research, maintain a panel of accredited
arbitrators, all that is good. But who is going to run the Centre? The Centre
consists of a Chairperson appointed by the Central Government, in consultation with
the Chief Justice. Full-time or Part-time Members, two eminent persons appointed
by the Central Government. So no consultation with anyone. One representative
of a recognized body of commerce chosen by the Central Government; Secretary,
Department of Legal Affairs, which is the Central Government; Financial Advisor,
which is the Central Government. This is a sarkari management committee. The
Centre has great objectives. But the appointment powers are entirely controlled by
the Central Government. This will inspire no confidence among litigants. I hope,
nobody says that I have a conflict of interest. Speaking from my experience as
a legal practitioner, this will inspire no confidence at all. It is doubly so in India
because, to half the major arbitrations, the Government is a party. The claims are
against the Government. And, therefore, while the intention of the Bill is good to
take over the existing centre and constitute a rejuvenated New Delhi International
Arbitration Centre, it should not be construed as the Government of India's Capital
International Arbitration Centre. It will be seen as a Sarkari Centre, and 1 am afraid,

the intention with which this Centre is being established, will be lost.

One other point; maybe a minor point, but, I think, it is important. The Clause

says that, "the centre may constitute such committees, as may be considered necessary,
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to administer various aspects of its functions." This is Clause 19. Centre means,
the chairman, and full-time member or the part-time member. The composition
and functions of the Committee may be prescribed. Now, who will prescribe the
composition and functions? The Central Government will prescribe the composition
and functions of the Committee. If you are appointing somebody, as eminent as a
judge of the Supreme Court, or, a judge of the High Court, and an eminent jurist,
to form the committee, why can't that management committee decide the composition
and functions of the sub-committees? Sir, I think, these two grave defects must be
corrected. The Central Government must not appoint the chairman and the members.
The Central Government should constitute a collegium, and then, leave it to the
collegium to make these appointments, and whatever the Central Government wants
to do under these two Clauses, must be done by a collegium. It will be in the
larger interest of this country. It will inspire confidence, if the Central Government
maintains as much distance as possible from the centre. On the contrary, what this
Bill does is, bring the Central Government so close to the centre, it will be seen

as a Sarkari Arbitration Centre.

In the other Bill, there is an attempt to clean up some provisions of the current
Arbitration and Conciliation Act, which we welcome. The power to appoint arbitrator
under Section 11 was now with the Supreme Court of India and the High Courts.
That power is now being given to an arbitral institution recognised by the Supreme
Court and by the High Court. I am not sure this is a very satisfactory resolution.
But, if the intention is to avoid applications under Section 11 to the Supreme Court
and to the High Courts, and leave it to the parties to apply to the arbitral institutions,
I have no quarrel. But one has to wait to see, which are the institutions that will
be recognised as the arbitral institutions? Unless truly independent, truly professional
institutions of arbitration are recognised as the arbitral institutions under this Act,
to take the powers away from the Supreme Court and the High Courts and vest
in those arbitral institutions might backfire. But I am not trying to be a pessimist.
I sincerely hope that the Supreme Court and the High Courts will designate only
suitable institutions, highly qualified institutions, highly reputed institutions, as the

arbitral institutions.

There is another Section where, I think, the Government is trying to clean up
a matter. But, I wish the Minister clarifies because the Minister's statement on the
floor of the House will be a guide to interpretation, should a challenge arise. Sir, as
the Minister certainly knows, and many in this House will know, that the Arbitration

and Conciliation Act was amended in 2015, and the Amending Act had Section 26.
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made a distinction between arbitrary proceedings commenced before the Amending
Act came into force — that is, 23.10.2015 — and the date after the Amending Act
came into force. The question was: What is the impact of this Section 26 upon
Section 36 regarding whether there will be automatic stay of the award when an
award is challenged in the High Court? I am sorry that I am getting into the technical
language, but I will try to simplify it. When an award is challenged before a court,
under Section 36, the earlier provision was that there was an automatic stay. But the
Amendment made in 2015 did away with the automatic stay. By virtue of Section 26
of the Amending Act, a question arose whether a distinction is deliberately sought to
be made between proceedings commenced before the Amending Act and proceedings
commenced after the Amending Act. Ten High Courts took a certain view. It took
three years for the Supreme Court to finally settle the law. I think, it overruled the
ten High Courts and affirmed the remaining High Courts.

What this present Act does is to omit that famous Section 26 but omitted from
23.10.2015! As far as my very learned friend, Abhishek Singhvi, and I are able to
understand, the idea is that as if Section 26 was never made part of the Statute Book.
If Section 26 was as if never made part of the Statute Book, is our understanding
correct that in all challenges to all awards before a High Court, whether the arbitral
proceedings commenced before or after that famous date, in all matters there is no
automatic stay? If that is the provision, we welcome it. It cleans up. It should have
been cleaned up. Of course, it gave a lot of pleasure for us to argue these cases
before the courts. But, it took us three years to clarify that matter. It should have
been done much earlier. The original Section 26 was very clumsy in 2015. Whoever
is responsible does not matter. But, if you attempt to clean it up, we welcome that.
But, please make the statement in the House so that the records could show that in
all proceedings where an arbitral award is challenged in a High Court, there is no

automatic stay unless the court grants a specific stay.

Sir, the only other point is, while the Amending Act sets up a Council of
Arbitration to promote arbitration, the New Delhi Act also has similar functions by
promoting arbitration, promoting research in arbitration. There is some overlap. I
am not worried about the overlap because India is a very large country. There is
no harm if there is an overlap between the functions that would be performed by
the New Delhi Arbitration Centre and the functions that would be performed by the

Council of Arbitration. We must promote arbitration.

Finally, why is arbitration not so popular in India? I think, it is a very important

point. Arbitrations are not popular in India because the Government is a relentless
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litigant. It litigates at every stage. There are cases where three eminent retired engineers
who have served the railways or other departments of Government are arbitrators,
they gave a unanimous award, and the Government challenged it! They challenged
it before the High Court. They then challenged it before a Division Bench. They
challenged it before the Supreme Court. So, the Government is simply a relentless
litigant which fights every case to the last point. The reason is very simple. We
all know this. No officer wants to take the responsibility to say, 'Let us not file
an appeal in this case.’ What he gets is an opinion from the law officer, who will
say, 'Fit case for appeal.' Four words and every officer will sign that. Unfortunately,
the only one, if he has the courage to overrule that and say, mo appeal should
be filed', is the Minister. No officer will say, ‘let an appeal not be filed.” Now,
unfortunately, if a Minister overrules his officers, immediately you point a finger at
the Minister and say, 'Aha! Something is wrong here. Something is cooking here.'
All these officers wanted to file an appeal and the Minister is overruled. So, what
does the poor Minister do? The Minister says, 'Fine, if all the officers have said, let
us file an appeal, then, let us file an appeal.' The result is, litigation never ends in
this country. Now, Sir, the Srikrishna Committee made a salutary recommendation.
The Srikrishna Committee said, 'Create specialist arbitration benches before various
courts." The Bill is silent on that. Second, it said, 'if an award is challenged, the
judgement debtor must mandatorily deposit 75 per cent of the sum award." If this
recommendation is accepted, the losing side would have to deposit 75 per cent
of the award. In the meanwhile, the NITI Aayog issued a circular, accepting this
recommendation that 75 per cent of the amount should be deposited and the NITI
Aayog issued a circular and I congratulate the Prime Minister for that. The NITI
Aayog said, "This was considered at the highest level." The Prime Minister convened
a meeting and the Prime Minister said, "This is how awards must be respected.
Seventy-five per cent must be deposited." The NITI Aayog circular was sent to all
the Ministries. I request hon. Ministers to please check with their Secretaries. It
was sent to all the Ministries and it was stated, 'this is the decision taken at the
highest level by a meeting chaired by the Prime Minister and therefore, everybody
must abide by it." Every Ministry opposed that circular. No Ministry was willing to
implement that circular. They found reason A, reason B to say that this does not
apply to us, that this only applies to construction contracts, or this only applies to
highway contracts. All kinds of excuses were found to scuttle that circular. The net
result is, that circular is not applicable today, which means, a decision taken by the
hon. Prime Minister — and I once again commend the Prime Minister for taking that

decision — more honoured in the breach than in the observance. I want the hon.
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Minister to say, 'We stand by what the hon. Prime Minister decided. If the NITI
Aayog circular has been treated with scant respect by Ministries in litigations, we
will reiterate the circular by ensuring that not the NITI Aayog, but the Department
of Personnel and Administrative Reforms or the Ministry of Finance or the Ministry
of Law would issue a circular reiterating the wholesome decision taken by the hon.
Prime Minister that when an award is challenged, you must deposit 75 per cent of
the amount of the award so that litigation can be quickened and shortened. So, these
are my comments. We support this Bill, but we urge the hon. Minister to take note

of what we observed.

it erens Rigred (STR UeN): A SUMHIURT ARISY, gIdrg| AIaR, # a7
el BT IEY 7eer ARV 8T Sl BT §ET A SMUR h PRl § [P I=iH g
39 AUl f9d W drem & oy sifrga fomam 2

HRIER, MR § U 99g 9 8 [Qarel & fueRl & qeRedr & oAerH |
foe™ & WRFRT 81 7, T YOl ¥ ofd] @9 uhrgdl 96§ off faer ey
S A, Sb! UG, AERAAT B & UPia M| SYFGHMRT ARG, R § AN
AR B AR d8a” 81 §, Ps AL WYMI & IfKId & dase 4R H
AR AERYAT Yeb Adold dIsT a9 §s 8, $UB HRUI, YR H 3fqAH gl
Jigemg, i AR, sidael <3, sruy =ulye ufspar snfe gemgear faws arefl
39 RN P HRUT YR HIRRAAT & s &b wY H A= UgaT 99 § hd
T 21 981 GO R AR geved fdge dex, 8NN geed fdgem
e, SRS dRR 3% B 3R ogd dIc % IMECI Fex S HIEuRe
gRET @9 F AEE § IfEdl & dg § fAvard 9 BRA B B fBAT 21 59dh
rerTar et 3 WG B 3red! avg Sl &l

(st Symwmafa Fer7 §9)

SR ATEgRei & 370 Ul UR FAgurar FgiRor & S9N SR AeRerdl o driare!
P AT R FHY YR ITART, T Y AR Bl AT WX R IRGRT AT
I oy fyerdr B iR ey ufarnfiramst & weaw 9 ofR-eR fasfya fear s 81

AR, AT Bl 3] Aherdl DI a@d gY ARG § AT P AL Bl
gerar <= &1 I8 Sfud 9wy gl 9w efaa <ur fron fJare d9es & s @
g 3R 95 uftrerd IFR® wd aiftroass fqarel &1 fava W) o Aeuerar & J1ead 9
AT Sl 21 WRd A Al <2 aifvifoys Arike farel & fruer & fog v
JHIIGT TIHT ALRYAT Bl MM TR SR &1 BT HM [HaT gl Ry aiforfogsd
faarel & AR & fIg 9RT & U6 AMHYS T g1 HI UH AST Ja9 39
e & wegm o far T 2
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AR, 3R & WHG & MR TR oW 3R AT & ALRAAT & U Sidd
giRfRfae a5 &1 fmfor fear e, @ I8 9 R el & IIRM F WX B
9T, gfch STl BT 91 T BH BN AT 99 TR IR TH FURAAT hg P
®™T H, YR B 9@ <4 Bl 59 USd Bl WH 8HT A2Vl S99 Ieg Jel © b
@RI =T & T fie T dRIR dXidT Rig g1l

AR, H A A S ¥ e w3 6 59 f[9a 9 Fgie & ddw | S
grae™ fRar a7 7 3R S 39 39 fAgud a1 g 6 gASensudl # 1 | 9ew
I BRI, I8 I T I STIdH AT T S ~ATATAT BT ATITENT BT Fhell
T T AT P IRV AR YR H IR = 3R Jgwa a1elr Yab uiiiSd afh
B Fhal 8, RN AT § i oM iR g9 3@ dTel &1 uiifiid =afe &,
ST TRT ® — 9 Ued 9wy 9 3o 9 a8 — 399 Ud Ieg Udhce BIdl
2l gfh 9 Taie & gRI MG B8R IR 99 T@e & gRT AT 811, Al /e
& fORIg & A1 S faare 89T, S99 S9! UREET UR SIS 81T STy affdgex
P I AR FRYRE & WU 3PS I e yRSR W e e S

GO, AR HA ST U TR P AT I WE B <d1, A1 91 HuT Brn
I H ARl W G fhdT Aol ARA H WfSd €7 91 AeRedl $u Bl
Gl b AMRBR P RN H AT SQM? TRRI, T [qgaed  dgifdes gegai
B IR B, TR 1 1 sfipwn R Ruid & ar H 59 [ 9 9=f @1 715 8, 59
R &1 gof o 9 @r] @i T2 fhar e 27 wedaR, g6 g7 Qdue aRa @
|G Bl 9gM & oy, @ IR | AreReli & oy g &1 9eman faam 4 g8 faa
areq fRig B, swafom # o urdh @Y ok W 39 fad &1 Fweld @Ra gy S
91 FHH DRl gl

st Rra gamM g (SR J990): AR, § A Ay @3 gR1 W § o
S Gl BT qHLT PRl g1 AW, I81 UR I8 7S] 989 gy AR G AN A
T AR 91 Pel iR A B wwdF Al fBA1 oo and, R W) ARieg @b
gs, WIfa® g b vet 3l fider &1 819 & T d fawy o €1 g1 o e § & 84
N B g8t SIFT 91fey, 9 39 <9 & A guE #E sft R Ay Sft 7 g'
Pl o fh IR FRIERT fAare] & FRAR § FeaRerdr &7 df¥ad b a9 Bt
q1d AT AIRY, R IRT B A ARyl g 9l A Bl eI BN — HER
gFl H WY omar of — & eMR&T & fagwr w3 7 ot ya WS & S 39 919 @
®el of f6 "AEl 7, O gAfeT §1" S/ YAl i del? I U9l $9 AW Bl
o WRT S YR 4 # M 96 BT 8, 98 Al € [Jepraeiiel <% & 8l Wfeb e
9 e <9 999 @ RS I &9 F A1 I 9¢ & 7, I9H Hel ff ahEe
T8l B HAl S 59 9 B 1T 8 HeIgReIdT UfthAT Bl W'l 99, NI 9eH g9
3R AMS & 2w e iR HEIRIAT B_A dTed &1 Jevidl gHEd &+ & oy
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TR AR Golg ATIH, ST 1996 H 1 AT, T 2015 H BT HNGT 3| AT
# I8 BT Fhd1 g, O o9 A9 UER Sff 91 2 I A1 BAR < ¥ yafod el
P gRI Sl <Y G H1 R I, 396 aR H I=MH Pg VA I Dol

HeIgd, J8f W Ps [A9g IS - & W W o1 Ifad T8l 8, 9gd AR
g R9®1 M WX S BIC @t & §RT o1 Sfd 78l 81, <ifdT § Ud a1 oivex
WW%’%Wincometaxﬁ@]ﬁﬂﬁé@TW?ﬁ?ﬂ:[WﬁWGﬁappeal
Bl &, S9H WO ATBRI & I|d &1 39D 1§ H tribunal &I AT 3l Bl
ST ST g e ferd 3T 8, 98 S99 MUK WX Bl o 3T ¥ & I9H < &t
m%ﬁ?ﬂ%\rlWWﬁWﬁéﬁalreadymWﬁﬂhﬁm%}Gﬁ?a—éw
2 5 -l O R Bkl 2 o eifdriera: @' fRUfa Bl ® % Jarfrga sors
31 wFa o o € &R HW-FW O 1 @1 IR UF 9F S A S 2, 9% Fad
ARG o9 § TH 8 Oal 8 39 A 9 IE -G 99 @ Y R Ue a¥ &
ez Afeaa wu & g B T1fey, oftre-J-a1f® 6 7 & forg S gerar =gl

HqEIGH, 379 YRd U dedl gs SrigaRel &, I8 el 141 {6 &9 fawa # sl
gfave & ©U H g @R gigdl & IR AN 99 I § IR O ot &R o 9¢,
Ease of doing business ¥ 142 # ¥ 774 ®I¥ W o7 Y ¥ O & §¥ I 9RA &I
M 9P} IFDBT 4T o1 MRVl § Yo eNfa @1 aredl g $9 < | 9O 19
Pie AT ATl IFD! TARAd] R Fvel W1, B SR UR ANT STHR AHG<H STA
R2| IMRBT H JASTeAd BN P AR I8l & ARl DI =TT &l (el YrT, JATGsT el
e grar - N & G I BT AfhT 98 had iR Hde HHEH STl Xall 3
o I 3§ MR &4 o I # o+ I fJaral &1, S s 4 99 gV 8, T
e I A & U, F9eM & Y, 39 IR &1 AT $I & A <d ©, a1 I8
IRT RGN & UH AT Had 8RN, A AT J41 S o9 &1 et g8 faw sma
% @=t fea 81 82 519 I8 a9 g8f W 8 @ off 5 fran sfar Remgr & &
PAT €, fhael a8l &) d=em HARh 8, fha uRT &1 HAKh 8, a1 AR, 9Rd H
B UF Sod ey $I oty 41 g=I, 39 A {6 Ud S B smrge fhar T o
IR SF OIS 1 U IR | 75 oI ¥UY o1 Bl 1 hal, dl STDI X§ HIAT TST
ATl IR &S DI &1 & U vy 2, Radl S=F 3 fhar oan a8 it ufeear
T & T, T UHAT O GoA¥ AR e I B TS B Bl AR, AT e
A S T ST 31 GURT B AHAT IH DI, A @IS B F SR B B BT
TfshadT BT Sl A Tl offl, dl I AP FoRI B UHAT DI M1 &1 9¢1 gl §9
M 39 919 B QX TRE ¥ Pel O Fohdl 2 b A S qFi A9ue €, A Ae-Aih
gefa 8 f5 S off IS I<% & ST g 2, 98 ADR & &9 #, I8 Fel W ©
5 wef & AT firel, 9 &9 = S, 9 99d BR1 G 2 S9d HeY
H ol A #A SN A S e fagred | SR ®, S9d aMyR W dfdede S off
T B Bl S9! dfdedd T TP train AT 3MR train B b 916, [iTad w9 A
d 39 UHR ¥ Wer Bl Sl & 9 Hegwerdl & 9fshan § g1 v ¥ <A1 B Ghdl|
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AR, X P AT TR T, $HA BIs U QG S B S A off v 9 93w
g, FETqR & el W 9 & <d ¥, SI9 I6] g8 oIl o fb HRA H R A8l
e o gt Y, <ifea T8 fear om # eidl-8Ict 9 dg S A dex |
S BY AN &, d NCLT H Il &, Sl NCLT H 4T =g &1 il urem 21 # g
Tredr § o afb o f6d geRr @) UMY gl 39 91 & 96 @1 defunct Y27 a1
9 UBR A NPA &I FIRT ams? & 39 IR # fa=r fear an f5 59 321 9 NPA
FAT ST 317 S AT NCLT H 7Y, S9! 371 8R-IR &9 <1 ISl SHSD dlavja
A S7! 4t ax NG ST F ol <8 3R wre ve ewid s o 6 sRaren @
U Afedr et - e & fRART 3§ o =1 o1, § o<1 gRepa 3§ a1 a3 fhdt
TRE ¥ QDI TR IQGIT YR 3R 8 IqHT R g9 11 A1 {1 T 7 w3 & u”
R YEd U ol o b {69 @RE ¥ Ml 7 39 YR Bl AN A g1 et 5
T HA St & g 3 g1 S foar w7, @ R 39 W ward st
PR I Sa1 81 3R GUH BIC 9 1 Bl B8 Fhdll © 19 He =T Tal Fyefr
12T, R I AN 3T &, il U BIC $ RIS ST 8, 85 BIc & ReFs oo
l, 9 3G 1, 3 & 918 dis VA1 vy I o= &1 {6 R {6 ag Ra=an smom
3R TH-Ueb A, YRI BT QRT, bacl ARG o+ H I S 9 @1 A G301 Sff
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MR. DEPUTY CHAIRMAN: Shri Binoy Viswam; not present. Shri Narain Dass
Gupta.

SHRI NARAIN DASS GUPTA (NCT of Delhi): Thank you very much, Sir,
for giving me this opportunity. This is my maiden speech, I should say, after more
than one year, and I hope you would give me 15 minutes to speak on these Bills,

if possible.

Sir, I would start, as Shri Anand Sharma had done, with both the Bills. Although
I support both the Bills, I would still like to make a few submissions. We have
been hearing for the past one year that the Bills presented in this House were not
being referred to the Standing Committee. And when this issue is raised by our
friends from this side or from the other side, we get a reply that in the past too
similar things have happened. Even a figure has been given as to the number of
times that happened. This cannot be a justification. We should place it on record
and we should know, because we are new Members, as to which Bills are referred
to the Standing Committee and which are not, and what is the criteria for that. This
cannot be the reply. I feel this is a game being played between two sides. When
they are on this side and they raise the issue, they say that this had been happening
in the past. Now, when they are on that side, they say the same thing. This cannot
be a justification. The second justification that was given was that the last time the
House was disturbed and that is why we have followed the legacy and not referred
the Bill to a Committee. This is something that we have been hearing for the past
so many years, as to why a Bill was not referred to the Standing Committee. I
don't know which Bills should be referred and which should not be referred to the

Standing Committee or the Select Committee. We should know the criteria.

With these words, I express my thanks to you, Sir, for giving me this opportunity,
and I would express my thanks to my leader, Shri Arvind Kejriwal, who has nominated
me to this House. A number of things have been said here about the two Bills,
the Arbitration and Conciliation (Amendment) Bill and the New Delhi International
Arbitration Centre Bill. As I have said, I support both the Bills, but I would like
to make some observations. I heard Shri Shukla's reasons as to why a Government
Officer should be appointed here. And then there was a view expressed from this

side by some Members that this system of arbitration would lose its independence.

Iwouldjustshareastow.w,ﬁwgﬁ,aWWﬁW@Qﬁaﬁ?Wﬁ
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Req & g 3MTd 2, @ we cannot compare two situations. Sir, I have some points

for suggestions. Already there are a number of things which have been said here.
With the objective to create an independent and autonomous body, it seems that the
Central Government has retained unreasonable power to appoint the members of the
centre as mentioned in Chapter 2, Clause 5. This will lead to the conflict of interest
as many arbitrations involve PSUs. Thus, objective will be lost in this process. I
will suggest that we should make an independent body. Then there is a clause where
it is mentioned, the composition and functions of the committee referred to in sub-
section 1 shall be such as may be prescribed. Why will we leave it to future? Why
shouldn't we prescribe here itself as to what will be the composition and functions
of the committee as we have done in the second Bill before us, that is, Arbitration
and Conciliation (Amendment) Bill? There, in this Bill, we have constituted an
Arbitration Council and the function has been given, that is, an autonomous and
independent body. We should create here a similar type of situation just to have the
complete independence and we should not leave it for the future course of action;
we should not leave it 'to be prescribed'. Secondly, there is Clause 31 which says
that the power has been given to make rules and to place it before Parliament.
Why are you coming with this Amendment? Bill has been brought so as to not
delay the proceedings. But here, if you give the power to frame rules and then to
place them before Parliament, it will take time. As we have seen how much time
this Bill has taken. The Bill was introduced here in March and now, in the month
of July, we are taking it up. Similarly, it is applicable for the rules. If we give the
power to frame rules to the body which is going to be constituted or we should

have a separate council which may frame rules and regulate the system, it is good,;
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we should not place them before the Parliament. This is regarding the framing of
the rules. This is what I have said that we should have an independent body. This

is regarding New Delhi International Arbitration Centre.

Regarding Arbitration and Conciliation (Amendment) Bill, I have to say a few
words. I appreciate that the Arbitration Council is being constituted. This will be
an autonomous and independent body. It will regulate independently and it will not
delay the proceedings. Time-bound process is a good suggestion. I appreciate the
provision of confidentiality. There are some suggestions that I have to make. I suggest
to make arbitration process speedy, cost-effective and minimum court interference. I
also suggest one representative of the registered body like commerce and industry
chosen on a rotational basis. What I will suggest is that when you take people from
commerce and industry, we should take one person from the professional body, that
is, the Institute of Chartered Accountant, Cost Accountant and Company Secretary,
because they also act as arbitrators in a number of cases. So, we should add it here
and when we give the opportunity to the people from commerce and industry, at
the same time, we must add one person from any of the three professional institutes
on rotational basis. Then, Sir, I have a small suggestion to make regarding Eighth
Schedule. It says, "A person shall not be qualified to be an arbitrator unless he is
a chartered accountant within the meaning of the Chartered Accountants Act having
ten years of practice experience." Sir, I would suggest that we should start with a
word that 'he must be a practising Chartered Accountant. In the last, where we have
added this practice, there we should have only 10 years experience. This is only a
small change because this is exactly provided under Section 2 of the CA Act, 1949.
That is there. There is a definition given as to whether who is a member in practice

and who is a member not in practice. It would be better if we add it here like this.

Then, Sir, Clauses 6 and 7 under the Eighth Schedule. There we have said, an
officer with law degree, having 10 years of experience in the legal matters of the
Government, autonomous bodies, public sector undertakings or at a senior managerial
position in a private company or self-employed. How you will decide the threshold
limit for the private body or the self-employed because this is a grey area where
it will be very difficult that although we have said that he must be a senior level
managerial position, but he can be from a private or a self-regulated body. But, what
is the size of that private or self-regulated body? That needs to be clear. Sir, as I
have said, I support both the Bills, but, I would like to make certain observations
— here my friend Mr. Malik has mentioned about 'Make in India' 'Ease of doing
business' and 'S trillion dollar economy' a number of times — about this 5 trillion

dollar economy and what it is because when this Government took over in the year
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2014, it was at 1.85 trillion dollar. During the last five years, what has been added
is 0.85 trillion dollars. It means each year, 0.17 has been added. Now, on 31st
March, 2019, it is 2.70. Now, we are claiming that by the end of March, 2020,
it will become 3 trillion dollar economy. We will add another 0.30 trillion dollar.
And, in the rest of the 4 years, it will become 5 trillion dollar economy. It means
we have claimed and we have said that each year, we will be adding 0.50 trillion.
Now, the question is, what is the roadmap? Only the numbers have been given.
But no roadmap has been given. How will it be achieved? If we go through the
trade deficit, our export is decreasing every year. It is coming down and import is
increasing. There is a trade deficit. Then, to meet the deficit, what we are proposing
in the Finance Bill, 2019, is that during the five years, we will have 3.25 lakh crores
of rupees through disinvestment. WY, A i H RSNl g fo o9 9 # 9o 99 9,
o ladies @1 jewellery TBY 99 3MA Al These PSUs are the jewels of the country
and we are proposing that to meet the deficit, this five lakh crores of rupees, we
will have. Then we will raise foreign bonds. There is no explanation given. If the
rupee depreciates, which is depreciating from year to year, how we will meet those
commitments? Now, on the one side, we are claiming that the economy is booming
and on the other side, we are going with deficit whether it is trade deficit, fiscal
deficit. To meet it out, either we approach the RBI that it should give X 3 lakh crore
or we are taking the steps through disinvestment and creating refund of 3.25 lakh
crore rupees. This is the way we are going. In Make in India, we are not able to
provide substitutes to our import. Import is increasing. Sir, I know, in Delhi we have
about 30,000 small industries. Each and every industry is just doing the assembly
work, but all the materials and ingredients, they are using, are coming from China.
So, how are we achieving the objective of ‘Make in India’? Similarly, it is happening
everywhere. Same is the condition with ‘Ease of Doing Business’, ‘Skill India’ and
other concepts. Now, I will talk about Delhi. Although Delhi contributes, by way of
income-tax, about ¥ 91,000 crores to the Exchequer, but the Delhi Government gets
only ¥ 325 crores a year. This is a step-motherly treatment that is being given to
Delhi. In spite of this fact, our Chief Minister’s Office was raided. About 200-300
files were taken away. After that, nothing wrong was found in these files. The CBI
should come out with a statement that they had raided the Chief Minister’s Office,
they had raided the Chief Minister’s house, but nothing wrong was found out, and
a certificate should be given in this regard. In spite of all these difficulties, whatever
work has been done in Delhi should also go on record. As far as education sector
is concerned, the Finance Minister of Delhi presented a Budget of I 60,000 crores

in the House. Out of this amount, 28 per cent has been allocated to the education
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sector, and we have a plan to add 11,000 rooms in the schools. The standard of
education in Delhi has gone up. The results for the year 2019 ...(Time bell rings)...

Sir, I will just take five minutes.

MR. DEPUTY CHAIRMAN: You have already taken 15 minutes. It is your

maiden speech. That is why, we have given time.
SHRI NARAIN DASS GUPTA: Sir, as far as education is concerned...

MR. DEPUTY CHAIRMAN: Please speak on these Bills. g9 WX &H T
T PR b ©, Ble9 [ W AP R AT AT MY $/dT conclude HRT,
15 e 81 9% 2

SHRI NARAIN DASS GUPTA: Sir, I have already said that I support both
these Bills. With these words, I conclude. Thank you, Sir.

SHRI SAMBHAIJI CHHATRAPATI (Nominated): Mr. Deputy Chairman, Sir,
considering active involvement of many Indian companies in the country with
multinational companies based abroad, the instances of institutional disputes on
various aspects are increasing day-by-day. So far, individual efforts involving the
practising lawyers were the only avenues available with the Indian entrepreneurs. In
many cases, the lawyers engaged by the Indian companies may or may not have
the adequate knowledge of international arbitration laws. Hence, in certain cases, the
interest of the Indian entrepreneurs was not protected. It was a long-felt necessity
to develop the expertise in international arbitration so that the view of the Indian
entrepreneurs is protected. The Centre would be able to promote and support research
and development of expertise in institutional arbitration at international level so that
in due course of time, India could be the hub of such activities. The Government
has very rightly thought of granting the proposed institution an autonomous status
to have freedom in taking decisions and enlarging the scope of activities, of course,

well within the overall ambit of the Bill.

The Centre would be the first of its kind in the country and hence would open
immense opportunities for the professionals and institutions to develop expertise in
international arbitrations. In due course, the possibility of establishment of many
institutions on international arbitration or adding up a separate department on
international arbitration and the existing law institutions cannot be ruled out. The
Government deserves to be applauded that every effort has been made to keep the
proposed Centre free from the dominance of administrators. This will help the Centre

to take independent decisions in the interest of the specialized subject.
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I have two suggestions to make. I request the Government, through you, to
provide a little flexibility in increasing the strength of the members of the Centre
depending upon the workload. My second suggestion would be that one arbitration
centre should be situated in Delhi and the second should be in Mumbai to decentralize
this. Sir, experience with arbitration proceedings till date has shown that a large
number of cases still go back to the normal courts thus denying the very intent of
using an alternate redressal mechanism. Further, there are many complaints regarding
the time of arbitration proceedings to especially by the international organisations
which cite the tardy legal mechanism for not wanting to either come in or deepen
the involvement in various initiatives. I am sure that once this Centre is established
in India, there will be quality improvement to all the dimensions of arbitration
proceedings including the various steps and processes. I am sure it will pave the
way for many of the cases languishing in various courts of the country to opt for
arbitration, as a means to arrive at a suitable redressal, thus reducing the backlog.
Sir, I would not take much of the time of the House today, and I would like to
conclude by saying to have a conducive and healthy atmosphere, the hon. Minister has
rightly stated that for India to be an international hub centre, the dispute resolution
should come under the New Delhi Arbitration Centre, and that is why, I stand to
support the Bill. Thank you, Sir.

SHRI TIRUCHI SIVA (Tamil Nadu): Hon. Deputy Chairman. Sir, changing
situations warrant change in approach for resolving issues. Sir, the change in the
economic activity demands expeditious settlement of the disputes. Of course, the
resolution of disputes has a very great impact on the economy of the country as well
as on doing business. So, an alternative mechanism is required. Sir, when litigants
resort to the judicial process of an adjudication for their litigations, it is always
one side winning and another side losing. But, in the process of arbitration, it is
a win- win situation. Sir, for this arbitration, our litigants have to go to Singapore,
Hong kong, London and other places. So, I think the Government’s initiative to
constitute an arbitration centre in India is to be welcomed. Sir, for this, Srikrishna
Committee was appointed, and everyone has mentioned about it. That Committee
has given some recommendations, and someone asked why the recommendations
have not been accepted in toto. Any Committee’s recommendations cannot be
accepted in toto, but whichever recommendation is necessary, it is accepted. It should
be welcomed. Sir, one among their recommendation is that as the International
Centre for alternative dispute resolution, which was set up in the year 1995, with

the Government’s fund to promote alternative dispute resolution mechanism, has,
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however, not been able to achieve the target, so, the Committee recommended that
the International Centre for alternative dispute resolution should be taken over with
complete revamp of its governance structure to include only experts of repute who
can lend credibility and respectibility to the institution and be rebranded as a centre
of national importance to highlight in character as a flagship arbitral institution. Sir,
hon. Minister in his introductory remarks has said that the Government has given
% 30 crores, 700 Members were there, and settled a litigation within 100 or so and
they were indulging in other activities. So, it was considered to be a sixth finger.
So, I think, the recommendations of the Committee have been rightly taken and it is
being taken over. But, how it is taken over was the question raised by the learned
senior colleague, Mr. Chidambaram and Mr. Singhvi. When it is taken over, the
constitution of the new Council is, the Chairman and the eminent persons who are
all appointed by the Central Government. So, the suspicion or the doubt comes when
the litigant becomes the Government, what will be the mindset of the other person?
That question arises, and, I think, the Minister has to assuage the apprehension,
whichever may arise in the minds of not only the Members but in the minds of
the litigants also. Sir, this question was repeatedly asked and we have to accept that
Caesar’s wife must be above suspicion. When a person is approaching a Court of
Law or an arbitral centre for his resolution of disputes, and when he has a doubt
that it will not give him the desired results, I think, that has to be addressed by the
Government and by the Minister. So, I think, this is the main situation. Sir, there
is another amendment Bill. Many hon. Members have spoken, and, I think, nothing
much needs to be told. Of course, we need the international centre. As Mr. Ashwini
pointed out, in due course of time, as the economic activities increase, there will
be more requirement of arbitration, and, then, we will need more centres. Will that
also be called as New Delhi International Arbitration Centre? That is a big question.
Why can't it be called as an Indian Arbitration Centre? ...(Interruptions)... Sir, we
have one Supreme Court. We have been asking for a Bench of the Supreme Court
in South India because litigants have to come all the way to Delhi. So, in future,
some Centres will have to be created. So, what will be the name of those Centres? It
is my small question. ...(Interruptions)... It may be at Chennai, Mumbai or wherever
the litigation is more. What will be the name of that Centre? ...(Interruptions)... So,
I think, you can think about the nomenclature. ...(Interruptions)... It is one of our

suggestions. That is all. ...(Interruptions)...

With these words, I welcome and support this Bill. Sir, it has become very
necessary today for doing business very easily in this country. Also, keeping in view

the developing economic activities, it is very much required. Thank you.
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ot ITFUTERE: 6 97 T E, T B

THE MINISTER OF STAE IN THE MINISTRY OF EXTERNAL AFFAIRS;
AND THE MINISTER OF STATE IN THE MINISTRY OF PARLIAMENTARY
AFFAIRS (SHRI V. MURALEEDHARAN): Sir, we are discussing two important

legislations and a few Members are yet to speak.
MR. DEPUTY CHAIRMAN: He is the last speaker and then, the Minister will
reply.

SHRI V. MURALEEDHARAN: So, I propose that till the Minister's reply and
the passing of the legislations are over, and the Special Mentions are taken up, the

time of the House may be extended.

ot STauTafer: g2 T © 5 59 W oW el ugd 9 € 8l 18 ol A o
AT I qRT BN MY A a1 §, 39D d15 A HA SN SfdTd S

1. 3eNd qroTu): AEIGY, 3T S de, qo1 dis Sfedl el Bl

oY ITQUMRY: 3R 31T U 919 STeal HH B Tdhd 8, dI B, I9P dIg
AT HA St BT A Gl
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1. NP oIt AR, 399 I & o 89 9 U9 faarel & e @
AT BT AT 3R HRITR B Tl IR dgd ATYDH YA TSN ST AN TR
P & 3R Sl 39 ISP A IrfgaReyl Bl Geg HI dld @l 7, 39 ffFH &
99 U faarel o F9e™ &1 S99 TR BIH! 3TAR I Il I 3NfYe foharharg
¢ Y2 T, W4 H 916l & My FRARO 2q institutional arbitration @ AET AT
21 ¥ WY H institutional arbitration P Igd TSI AMALIHAT &l AARTIT arbitration
B gQMET o F ol S SMAFFH BT FH1 9gd AGWID 3|

HIIaR, RIS HIRAAT bheg &I IUeTd] Fared Iead & Rergs ool AT
8IS Bl & RS &1 IR 1, SAfY 39 W) PIs 638 B aegdhd Tal
2 3R gt ff Fgfs i @1 & A 9w i & weafa 9 8rfl, safoy
9 W Aa8 B Bl DIy YolIgel el ol B¢ 3R ARIY, Ml ARE & 37g9a! 3R
TITH ST G dTel ART Dl $AH arbitrators & w0 H Mg HAT SITQm| 594 aTiorsy
3R TN S & WYy B8R S, <, =g fQurn & &R e aHal &
W FAEHR 39 AT & IS BN U INY UG FeH IRhAT Bl TS arbitration
committee BT, ST $9H 19 BT SARIY fheft Bl WY 59 =T IR 377p ol w®
Qg &l M1 AR, T BN 130 HRIS IMMETE! BT <3 Bl AR, TAN & 3197 gad
fqare g, 9gd IR faarg €, o1 <91 & q9™ Sl divdgsl €, Sd] ddx 9gd ar
faare 81 Mg 9™ ursde Aded § W, IATST TaHHE ddd IR B <, 98 Reliance
versus ONGC ﬁ, g Antrix Devas case ﬁ, aTeg Vodafone versus Union of India ﬁ,
THH HUS H WRBR WA Uh 9gd Il qrFbRl 5l Aoy 9 [darai &l golsir
® %IK’ ¥ arbitration center 3 ggd o9 BN QIR 89 ENl RINEEISIR: speedy =T
& w39 e fFgIM Ud d¥E ¥ arbitrational hub ST, ST & THH ST
P 3 ONE P fIdIe BHR IS AT 3R AR < § S0 I e Il o9 59
dRE 9 T & T SN I3 <2 P ANl b $9 d)E & I8, 39 88 & litigation
fegw H oISy G, a1 599 3R T9M AR Aol § fFgea &1 e 8nm,
faema @ I g gaferg § guat IHREdr & IR # wEA aredr g1 98 fad
ST 9HRe § fh H§ asar § 6 S99 <9 @ wafa | don 9 wfa frerh g9 g9
e B FITTHT W U PR DI SMAIDAT Bl

g, $del 3T 8 81, Arbitration Chamber @1 SATYAT &1 ST R 394
ST & S 3Te0-37TS arbitrators &, SIDI ol PRb BH g8l HIET B U BRI B
ITH AT A qU-AU arbitrators TR ﬁ?q GlTQ'ﬁI Arbitrators Chamber @1 ITIAT gﬁ"ﬂ,
Arbitrators Academy P RITIAT %ﬁ"ﬁ, T8l OX surveyor, valuer anfe a1 gfreror gl <
39 X8 & AT &, O umpiring officers &, 9 a1 HT Uf3TeTor 81T 3R $¥Ih A1edH
A AR B AR W el ST #eg=erdT & fo wRd e 991 89 a7 3R
Y ST ®ET FARR SR SAradaiell & fy S99 ISR & KT Gefill Arbitrators
Chamber 3iR Arbitrator Academy @1 IATAHT 8 | AR THM AR Alorari ol W)
3T BT B BT AGAR AR 3R ITD! arbitration BT GITH IHT UTH B FHI
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AR, § HEA1 A1edl § (& A A S U AW iR 9gd avdd f[Aedd
Y gEear § P 9 ¥ 31 g9 999 IR avddal Al ...(FaEH). ..

DR. T. SUBBARAMI REDDY: Sir, I have just one question.
MR. DEPUTY CHAIRMAN: Please let him speak.

S1. 37N FIoradl: IS BIC-BIC <@l W, YR, 8ReRT 59 <@ § U fared
DI T AR 3R FAIg-FHSI BId & IR, BF 130 RIS NN & < H 34 Tb
U WA T8 S T I § TSR B 9918 1 A1 {6 I/ 5 Arbitration
Centre @1 YATYMET BT &1 $TW < UIRT B, S F arbitration hub &=, T&T d9-
IS ORI fIarel o7 AHIE 8 TH AR T Bl TP A5 fg fFrerft, safaw #
AR H#3 S §RT A1Q Y 39 [980d &1 ROIR |9 a1 gl

MR. DEPUTY CHAIRMAN: Now, mover of the Resolution. ...(Interruptions)...
DR. T. SUBBARAMI REDDY: Sir, I have just one question. ...(Interruptions)...

MR. DEPUTY CHAIRMAN: Let him speak. Then, you can ask in the last. ...
(Interruptions)... First listen to the Minister. ...(Interruptions)... The mover of the
Resolution, Shri Elamaram Kareem, not present. ...(Interruptions)... Now, the Minister

will reply. ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, I just want to know this from the hon.
Minister. As of today, in the country, arbitrations between the Government and private
sector; the contract specifies that one by Government, one by private sector and two

will have the... ...(Interruptions)...
MR. DEPUTY CHAIRMAN: Thank you, Dr. Subbarami Reddy. ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Here 1 would like to know this. ...(Interruptions)...
What is the role of.....(Interruptions)...

MR. DEPUTY CHAIRMAN: Now, the Minister will reply. ...(Interruptions)...

It will not go on record now. ...(Interruptions)...
DR. T. SUBBARAMI REDDY: *

MR. DEPUTY CHAIRMAN: No, please. ...(Interruptions)... Please.

(Interruptions)... It will not go on record.

it TR g¥TE: TR, G 9 I D 98 I © b g7 & AEayel el W

* Not recorded.
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Hed H U BRI FaAigAd A GHLT 8, i 39 W $B Gai o AMURT IoTg

21 H 9 A ARl $1 e HRaT g

W, 39 [T W 23 FSW dId, 9gd [WR ¥ F=l g3l =< @ S © A
81, g3 U T8l 21 39 91 W Sl. AfNe wg Ryedl, guTg AW g S, sl
frewR®, YW 9y {98 S, S1. &, &g 9 i, o foedt fRran, w89 9ER
ST, 39d Afere S, T TBTer a9T S, ST, 72 JTSTUl, AYTS Bl ST, U.37N.
qIATGsHoTH, 3. f[ASTaarg vgl Sil, URNd Tl Sil, &. AHudre Si 3R gl Al o
3MAT AT Bl H | BT ggarg dRal gl W, 39 W Ad & e ded Bl Fwer
T8 STY] Bl 3R AMUHT <2 H Yol @12y, I 4 F8d a1, fdorell Y, @Ry
Y, fIer 81, erand fae 81, infrastructure &1 fadTT 81, @ 39 foT o1 §
o =rfeg) oot < @t R, Oof fagw @ &rfl o9 ot emeht, @@ |- il
Igd SN BT B UBell, UP SaEes WRGR B ARy, ikl WE 8 ARy,
SHMCSR! I &1 891 a1y, iR faael & MuerR &1 $HMTR wWiewi¥ 81 a1yl
Today, Sir, the good governance is important component of development. We need
to understand that. X, _grf%i?:ﬂ W ¥ institutional arbitration @I YAIC fHAT ST =T
21 g9 39 919 &1 WA T fF 9 A wel 7 39 R @1 wwedA fear 21 #
g9@T fRaR & IR M § o9 I9-9R B¢ 9 39 989 Bl g7 @ 99 Uh
Id GIPx PO UIST g8 ol 7 59 <% Bl AR dwen 57 991 # 91 @7 g SR
e JUT W SR Bl 39 WHR TR -7 31fed A3 Hl & b ITWeR @xg & o
B, WIBRI T T? T DI 130 RIS SAAT AN DI <2 FAM &b foY Fehl 8,
T PIg Nfaear &l BT € 6 T <9 b | T A7 TE FATIA? S B ST
S PI YRR T & AT dIc PR WBR Gl 81 < P YA Bl Fe ATBR
2, S9F U USH 99 &1 94 I BIdl 81 519 98 FH, 98 a9 ol Tl 59 I B
ST 59T WHR B bl ©, al IRBR arbitration H TSES B & BRI, I QA+
BT 3MIR RIT 87 1 am not able to understand this whole logic with great respect to

all those who are commenting. If the elected people will not run the country, will
regulators run the country or will the retired Supreme Court Judges and High Court
Judges run the country? We are accountable to the House, to the people of India, to
the Committees of Parliament. Therefore, this lurking distrust in the impartiality of
decision-making process is something where I thought I need to comment. ARBINI
BE BN, a1 Teds el BN, IRBR g4, a1 Teds &1 g1, VT A Bl Pl
R T8l 21 IRy, # |9l IR "¢ I AT F G 2 ...(HaEE). ..

SHRI ANAND SHARMA: Government is the biggest litigant. That is what you

must answer.

SHRI RAVI SHANKAR PRASAD: I will answer that. I will answer everything.
Now, Sir, why do I say that? Kindly try to understand one thing. We changed a
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lot of laws. Take the case of the Specific Relief Act. Earlier, damage was the norm
and now, enforcement of contract has become the norm. If a party is not willing to
comply with that contract, the third party can do so, and money shall be recovered.
We repealed about 1500 old laws. Bankruptcy Code was brought. A whole range of
laws were changed. I need not recall that here. This whole arbitration eco-system,
as I said, is being sought to be built in the context of the larger narrative to make
India a good place for doing business, for investment and also for dispute redressal.
IE FHS 98 O] 2l WX, I IR-IR I8 91 Pel s b WBR A, d Hd
TERT? o AT ST B RUE SR Yo7 €1 4 50 @) page TG, A1 W
AT By AF T S (U ARIBT SIATg 8, SHP U H B W, F page 80
Y¢ BT gl "Role of the Government and the Legislature in Promoting Institutional

Arbitration: A study of successful arbitral institutions across the world shows how the
Governments and the Legislatures in the jurisdictions they are located in have played
a significant role in helping them flourish. This has been through governmental and
legislative efforts in promoting such jurisdictions as arbitration hubs." WX, IS q1
3T @d &l "The Committee notes that a similar initiative has been established in
Hong Kong, in Singapore and the Committee is of the view that the Government
can incentivise institutional arbitration by providing incentives for developing physical
infrastructure for arbitration and so on and so forth." W%, 3@ # page 39 Ug &l gl
Support from Governments: i g $ﬁ—CfSU1T HES @ RIS ug @ ‘zg"l "Two out of
the top five arbitral institutions, namely the SIAC and the HKIAC, have benefited
significantly from the support they enjoyed from their respective Governments. The
SIAC was established as a part of the Singapore Government’s efforts to create
an arbitration industry in Singapore. It was set up by the Government with two
governmental agencies, the Economic Development Board and the Trade Development
Board as its shareholders, and operated for many years under their aegis." 9N, EREd
R TME-B: pages TaHC B AP W § PR QR iR BT § IR B
et W Sy TE ¥, ST SRR 7 € establish {1, T MLBT BT BROT AT
2 5 W™ # AR & 913 F8a ¥ 98 SIF T8l g arel 22 3 SHdT Big

ameR few@rs & usdl 81 Therefore, empirical evidence of the success of Singapore

eco-system and Hong Kong eco-system where the Government has played a crucial
role in establishment of those bodies is enough proof to show that if we promote
institutional arbitration in India by laying down the norms, creating facilitation, surely
it is bound to succeed. Ig §1d H Hg-T TR _g:l . (FAYF)...

st < Il WX, ...(FEUH)...

3t M iR g9rE: # yield TE IR @ E, @S (). ..
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3l M T AT G AN (). .
3t M v y¥E: H yield TEl AR @ Gl ...(FAEF)...
sft SguTfe: oA Sft, T vield &l BR W@ Bl

it oY ek # SadE & oy MU @ 8T g Since he just mentioned about
Singapore and Hong Kong , could you also please tell the House that whether the
Government there — and what percentage — are the biggest litigant in arbitration?
Could you please tell about Singapore and Hong Kong when compared to the

Government of India?

sft STl AR SR ST, o1 B ATl 9 yield TEl B ¥ Bl
SHRI ANAND SHARMA: No, Sir, I have asked. Thank you.

2t I wiHY T W), I § fIgIR SR W, Rifs ds ANl A TP B
SIeTs &l Sir, we have two Bills today. First is the Amendment to the Arbitration
Act and the second is The New Delhi International Arbitration Centre. Let me take
the Amendment to the Arbitration Act. What are we suggesting? Sir, let me dispel
this assumption also. We have nearly implemented all the key recommendations of
Justice Srikrishna Committee. They are some of the finest minds of India, as I said.
Mr. Venugopal, Attorney-General was there; Mr. Raveendran was there, ex-Supreme
Court Judge; Mr. Ravindra Bhat was there; Indu Malhotra, the senior advocate and
author of Arbitration Law was there, Mr. Narasimha was there and other eminent
people were there. A mention was made as to why Mr. Venugopal disassociated
from the recommendation for New Delhi Arbitration Centre. I found out, earlier,
he was a Member of the Executive Committee. Therefore, he thought, "Since, at
one point of time, I was a Member of the Executive Committee of this body, I
should remain out." That was a very valid reason that he took. Now, what was the
recommendation made? And I will take some time to address this concern. They
have come with the idea that like in other countries, institutional arbitrations need
to be promoted. Let us not confuse the second New Delhi Centre with the first Bill.
The first Bill is creating the larger narrative of promotion of institutional arbitration
in India. There are only 36 institutions presently. Go to Mumbai, go to Chennai,
go to Ahmedabad, go to Baroda, go to Delhi; they are doing very well. They need
to expand further. Sir, I would like to read the particular qualification which they
have insisted and the grading process, which we have indicated, which says very
clearly, the objectivity, the impartiality, the understanding, the training, all these shall
be taken into account because we have put it in the statute itself. And I would like

to read it because this question has been repeatedly asked. We have added Eighth



448  Government [RAJYA SABHA] Bill

[ *fq viex mTe]

Schedule in the statute. General norms applicable to arbitrator: The arbitrator shall be
a person of general reputation of fairness, integrity, and capable to apply objectivity
in arriving at settlement of disputes. He must be impartial and neutral. Ten qualities
are there. These are statutory qualities mentioned in the law itself, not individual.
And who can be the arbitrator? That I have already said while introducing the Bill.
Mr. Singhvi is not here. I am also not a great favourite of hon. Judges becoming
arbitrators. India has a great pool of professionals in IT, in technology, in telecom,
in intellectual property, retired Finance Secretary, retired Banking Secretary. Why not?
They should become arbitrators. I would say, 'a very eminent public man', and let
me take another issue. Suppose, a politician, who has been a Minister for ten years,
has withdrawn from political life. Why he should not be? He understands the norms
of Government and also the decision-making process. This is the larger ecosystem
we have sought to create. One thing we need to understand. Now I come to what
they are going to do. Now, there shall be the Arbitration Council of India, which
will grade. The Council may frame polices governing the grading of arbitrational
institutions, recognise professional institute, providing accreditation, review the grading
of arbitrational institutions and arbitrators, hold training, workshop, etc., and other
things that they are going to do. Why grading is important? This is very important.
Once they grade or accredit, whatever you call it, the High Court, in the case of
domestic arbitration and the Supreme Court, in the case of international arbitration,
will designate them. And, naturally, there are two levels of scrutiny, one by the
Arbitration Council of India and the other by the Supreme Court or High Courts,
as the case may be, at the time of designation. Therefore, whether the arbitration is
right or wrong, man of integrity, impartiality, unbiased, all shall be filtered. Therefore,
we have given these two proper legal shelters so that the institutions have good
arbitrators. Sir, we need to understand one more thing. ¥¥, TR Q9 H TUdh d1d g o
SHFERI &) 91d foucht 981 & 3R 9391 & g1d Y foud 81 21 There are Judges,
I will not take names, Sir, but I know for sure that there are Judges in India, who
are sought because the clients know that he is honest, he will give a fair judgment
and people seek them. I know there are Judges, who are begging for arbitration,
but they do not get cases, because the record has been very poor. I think all my
legal friends present here know, what I am trying to convey. In the similar way,
the reputation of the arbitrator, the credibility of the institution, the working record,
the timeframe within which he disposes of the matter, are all to have a bearing on

the accreditation of the institution.

Peoples' understanding should be trusted. Therefore, I don't think there is any

need to have any problem on that score.
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Now, Sir, coming to the appointment part of it, it says, "The Council shall be
headed by a retired judge of the Supreme Court or Chief Justice of the High Court
or a judge." There is no dispute on that. Others shall be appointed, but, the first
one shall be by the Government, in consultation with the Chief Justice of India.
And, the second, 'others will by appointed by the Government.' Now, they are just a
chairman and personnel to man the Arbitration Council of India. They are not going
to undertake the arbitration. They will accredit, grade the arbitral institutions, who
will do the arbitration. Therefore, as I said earlier, in the grading of the institutions,
or, designation by the Supreme Court or the High Court, as the case may be, the
reputation of the arbitrator is of importance. Therefore, this has to be understood.
And, the credibility of this institution will also depend as to what I U AN B IS
PRI & 3R P TBR A Us PR 81 W, A5 YW T S T PN b ey
JAhex] 70 AT dd Y=l He is not here, I think. I need to remind him. Sukhendu

Babu is here, Sir. IAS officers and Secretaries retire at the age of 60. Therefore,

whether he is the Law Secretary, or, whether he is the Expenditure Secretary, they
will retire at the age of 60. Therefore, to say that they will continue up to 70 years,
does not make any sense. But, Sir, Mr. Chidambaram is right. Opinions are reluctant
to be frankly given. With my third term as the Law Minister of India, I see that
problem..(Interruptions).. Why it happens? 1 personally monitored it. They say, why
should they take the responsibility? Naturally, the file comes to the Minister. I also
say, there is also a contrary view. They have taken a call. The case should not be
filed. And when I go through myself, with my legal mind, I find the case must be
filed. And there have been cases where the opinion was that case should not be filed,
has been set aside by the Supreme Court. Yes, Ministers take decisions. They need
to be objective, fair. Therefore, there are Ministers, and there are Ministers. Let us
not make a benchmark of it. But, the hard fact which Mr. Chidambaram said is the
fact that officers do not take responsibility. Sir, we should not blame them because
there are many other institutions in India. In Parliament, I will not name them. I
hope, you understand what I am trying to convey. They say, MY HUR Teiol R
78l fHaT? And there is paragraph and paragraph after that. Who is to suffer for
that paragraph? All those things ultimately work. Therefore, by this arbitration, we
have tried to have this kind of architecture, that the Arbitration Council of India,
we just grade, accredit, review, but, the actual work of arbitration shall be done by
those who are the arbitral institutions, graded by the Council and also designated by
the High Court and the Supreme Court. If that is the system, I don't think there is
any need to have any apprehension that they will not be fair. If they are not fair,
they will lose the market. It is as simple as that. They can be unfair in one case,

but the reputation travels very fast. But, today, while I am moving this Bill, Sir, let
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me appeal to all the arbitrators of India that we are seeking to change India through
these two legislations, and they must rise to the occasion, be fair, be honest, and
take decisions in timeframe to make India a hub. That is all I can say, Sir. If they
don't perform well, surely, WX, &g T8l ﬁlﬁ"ﬂ, IJg &Y S Bl Th IR dhd H
ST, 3T A% Ael 8111 Therefore, institutional arbitration is not only linked to

the individual arbitrator, the individual arbitrator is into the institution. Now, why
institutional arbitration is important, the second point I need to clarify because, you
have a pool of talented arbitrators. If you come to the institution, you have an issue
of Telecom, you have an issue of IT, you have an issue of contract, you have an
issue of energy issue. Then, you have expert arbitrators with the experience of all
these things. That is how the institution will try to work out, and the client will
ultimately have the right to say, 'yes, I will like him as an arbitrator.' That the two
can decide. He should be a person who has knowledge of it, apart from general
knowledge of law. Therefore, all the apprehensions with respect to all the hon.
Members who have raised that it will become a sarkari issue, with great respect, are
misplaced because Arbitration Council of India is only a body to accredit, to grade
and to review and are subject to designation by the High Courts or the Supreme
Court of India.

Sir, certain issues were raised about the time-frame. We have fixed the time-
frame because there was an ambiguity, as Mr. Singhvi rightly pointed out that in
courts, ultimately, it gets tagged unnecessarily. What have they said? Six months is
for claim. Thereafter, twelve months is fair. In terms of Section 29B of the 2015
Amendment, we have made a provision. If an arbitrator decides the dispute before
twelve months, he will be given an incentive. If he decides later, he will be imposed
a penalty from his fee. These two provisions are there. Certain arbitrators have said,
'Before a decision is taken to cut my fee in terms of penalty, I must be given a

hearing.' Therefore, we have given for the hearing part of it.

Mr. Chidambaram has a point in saying, 'Why are you standing before the courts?'
If we completely injunct the court, then there is a problem. The court will say, "You
have completely ousted us!" But, when I am moving this Bill, again I would like to
appeal to the High Courts and the Supreme Court that this novel legislative exercise
designed to make India a hub of domestic and international arbitration must be given

a good try and should not be allowed to become a centre of unnecessary dispute.

Now, Sir, I will ask that question to Mr. Abhishek Manu Singhvi for a legitimate

reason. We, lawyers, also create confusions by our 'forensic abilities'! I am also of
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that breed and, therefore, I will have to acknowledge that. But, today, it is very
important that when new legislative initiatives are undertaken, designed to reform
India, designed to make India a hub of investment, the courts should also understand
that they are equally a part of good governance. Therefore, if something is patently
wrong, surely they should intervene. But, we as lawmakers, should not be cagey
about making law only because DI T HM? A T[T Sft, #9 uger
F'1 o1 % &9 99 &, TART S BIH a9 8, 3T power B &H GHei| 1 IR~
R PIC DI AR(BEI A &F fdcd U1 BRAT §& PR o, W &I | g8 Sl T8 sl

But, yes, to the best of our endeavours, the Srikrishna Committee Report, had the

finest legal minds of India with Justice Srikrishna, as I said earlier; Mr. Venugopal,
Mr. Ravindran, Mr. Ravindra Bhat, Mrs. Indu Malhotra, earlier senior advocate and
now hon. Judge of the Supreme Court, Mr. Narasimha, Additional Solicitor General,
the finest legal minds were there and they have followed those recommendations. I
don't think the courts will take lightly these recommendations and the law which is

going to be passed today.

Sir, Mr. Chidambaram had a very valid point when he said about Section 36. I
need to clarify. I need to own it up, Mr. Deputy Chairman, Sir. Mr. Chidambaram is
right in saying that there was some ambiguity in the old Section 26. Therefore, we
have clarified today that Section 26 shall be deemed to have come into effect only
and only from October, 2015. In that view of that matter, there is no automatic stay
under Section 36 unless the court orders a stay upon hearing the parties. Therefore,

that clarification I must make.

Sir, now this question is being asked as to why the Government is a litigant.
Sir, this argument is far-fetched. How much of money do we give for Supreme
Court, High Courts and district courts? All the money, ultimately, is charged upon
the Consolidated Fund of India but cleared by the Government. Then, should we
presume that just because we are giving the money, the courts will not be fair? We
need to understand that India is a robust democracy, governed by the rule of law
with the accountability mechanism. Only because the Government is appointing some
people, 'the Government may have an arbitration case of some PSU, therefore, the
fairness would be lost' is not fair. It is akin to arguing that because the Government
gives funds to the High Court and the Supreme Court as an IT Minister--the entire
IT eco-system is managed by team — the fairness would be lost. Then, should
we presume that because the entire digitisation of the courts is done by the IT
Minister and NIC, they will not be fair? With great respect, I would say that these
apprehensions at best are needed to be avoided. Let us trust, after 70 years, the

robust character of Indian democracy and rule of law. That is what I would like to
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highlight. I think, Sir, on the main Bill, I have disposed of all the points. Now I

come to the New Delhi Centre. Sir, no one opposed that is ought not to have been

taken. ¥R, PIs institution BI, FTAGT ARAR 7 SHIF €T 81 3R 30 Hrs 0 feu &f
f& domestic 3R international arbitration @I THIE BN 3R T 3R 1995 A TS TH
ﬁ*ﬁ? 55 arbitration EIW?T %\’ Sﬁ? 40 decide W %, %R:lﬁ 4-5 international arbitration
g &, a1 Araer ge fb g8 arbitration T BT &1 Y& T IT ARAR H g4TS STaTS
H AT BT HM Bl T A W, § I gAY HEA1 AEal § ifs I8 919 Io18
TIT% Bl ¥, Y81 WX draconian AR W RIT-RIT BT T B N, s_*@ Financial Year
2017-18 ff, D dn'—lls; 5.70 HRIS o, S9H rental income from building 4.38 W@'
off, a1 ¥ 78 e fafee™ g~ g8f fvy W o €1 9rdt A Department-related
Parliamentary Standing Committee T 2 fF.... ICDAR instead of leasing its building

to other departments and earning rental income should utilise its premises to expand
its activities. X, B! 7 B SIXd T8l Tsdl, dfed &H dl 9P AU Tl Iolrd
g f5 R # TP WA institution T AR, FT EAF ST &I BIRTT @I {5 At &
fhde A% € ? S99 700 FFN ® 3R AN appoint B Tl ST I8 ®1 Secretary-
General, Emeritus, @-Qﬁ e designation ¥ ot T%’ g fp ﬂ’ﬁ{ | dictionary ECIRil
W?ﬁaﬁﬁ?sﬂzﬁwm%aﬁ?ﬁmﬁméﬁ%l It was, I am sorry to
say, Sir, blatant incompetent body trying to work in the name of arbitration, but no
substantial work of arbitration. I X, sﬂﬁ w7 fpar ST ? I8 del AT for amge
I9®! property o off g1 andY sI. Srfimass qq Rradt gt 9= 7El €, I need to remind

him, Sir, that there are three cases of Supreme Court of India. One is the Auroville

case takeover, the second is the Asia Society takeover and the third is the Sapru
House, India International Centre takeover on Barakhamba Road. In all these bodies,
a similar situation was there. ...(Interruptions)... In the same type of society, few
people running the show for 25-30 years and the productivity is nil. Therefore, we
said, JMIH! AASS! TR IRB, AT IH AT IF IRIY| 89 SHB! o], FHDI
ATDT EFITQﬁ 3R 3T 31%!(' Jg deoll 8 and all have been upheld by the courts of

India. The same model which we have adopted today has been the model which has

been paraded by the court. of repute, at national and international level and persons
having wide experience in the area of alternative dispute resolution and reconciliation."
There is a statutory obligation as to what kind of arbitrator shall be from the panel
of arbitrators. Sir, there are many other safeguards also. # rules and regulations &
IR | clarify &% The Centre will make the notification by rules as in the case in
all the laws, but as far as regulation is concerned, the Centre may, with the previous
approval of the Central Government, by notification, make regulations. Regulation

power is all with the New Delhi Arbitration Centre. ...(Interruptions)... 3=< Sil,

el dle SISTY, 39 Rl disturb BRI ©...(FAEM)....
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sit IgUTIRT: HUAT 98 B AT difQl AFA™ HAT S Bl AT gl
().

it X 3B YIS B T S, MY W T § P e I o ey |
Pl 19 o9 ¥ 3iex | fhd=1 A8 HET USdT 8, Ig I YD YT B gl SHBT
GG ST IS 7 6 ITd! fGHT WX ULl B IR o1 & oY JoT 3 AgHa
DT Fgd gXdHTl DT Tedl g1 Sir, the point I am trying to highlight is, I thank

the entire House for the manner in which they have supported the Bill. It is a rare
occasion in the Rajya Sabha, but a very refreshing occasion. I know in particular,
Mr. Siva, the kind of language he uses; I also know in particular Dr. Keshava Rao.

Anand Sharmaji also supported with a lot of caveats. I thank him.
st < I IR, Caveat 81, clarification.

SHRI RAVI SHANKAR PRASAD: I don’t know where is Sukhendu babu. 1
thought, after my reply ...(Interruptions)...

SHRI ANAND SHARMA: He has walked out. You are having all the blessings

of your colleague, Mr. Athawale, from behind. ...(Interruptions)...

SHRI RAVI SHANKAR PRASAD: Sir, I have tried to clarify all the questions,
all the apprehensions, all the doubts, all the ambiguities. But, what my last request is,
it is a momentous initiative in the quest of Alternative Dispute Redressal Mechanism.
We are going to the new area. And, my idea is, even Coimbatore and Bellari should
have institution of arbitration. And, in India, I have seen, people, whether in Patna
or Kolkata or Raipur, if they get the opportunity, they will surely rise, Sir. And, I

would see even a small dispute being decided.
With these words, 1 appeal to this House to kindly pass this Bill.

MR. DEPUTY CHAIRMAN: I shall now put the Resolution, moved by Shri
Elamaram Kareem, to vote.
The question is:

"That this House disapproves the New Delhi International Arbitration Centre
Ordinance, 2019 (No.10 of 2019) promulgated by the President of India on
2nd March, 2019."

The motion was negatived.

MR. DEPUTY CHAIRMAN: I shall now put the motion, moved by Shri Ravi

Shankar Prasad, to vote.
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[Mr. Deputy Chairman]

The question is:

"That the Bill further to provide for the establishment and incorporation of
the New Delhi International Arbitration Centre for the purpose of creating an
independent and autonomous regime for institutionalised arbitration and for
acquisition and transfer of the undertakings of the International Centre for
Alternative Dispute Resolution and to vest such undertakings in the New Delhi
International Arbitration Centre for the better management of arbitration so as
to make it a hub for institutional arbitration and to declare the New Delhi
International Arbitration Centre to be an institution of national importance
and for matters connected therewith or incidental thereto, as passed by Lok

Sabha, be taken into consideration."
The motion was adopted.

MR. DEPUTY CHAIRMAN: Now, we shall take up Clause-by-Clause consideration
of the Bill.

Clauses 2 to 4 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 5. There are five Amendments;
Amendments (Nos. 1 and 2) by Dr. T. Subbirami Reddy. Are you moving the

Amendments?

DR. T. SUBBARAMI REDDY: Before I decide that, I would say something
briefly and, then, I will decide.

There are two amendments, I have given in this Clause. In the first Amendment,
I am suggesting for an eminent person who has special knowledge and experience in
the conduct of both domestic and international arbitration. Since this is international

arbitration, I have focussed on this.

About the second Amendment, in the New Delhi International Arbitration Centre,
the Government has not provided any permanent member, except the Chairperson. In
the case of members, they have mentioned full-time members or part-time members.

I am suggesting that those two members should be full-time members.
I am not moving my Amendments.

MR. DEPUTY CHAIRMAN: Amendment (No. 14) is by Shri Elamaram Kareem.
Hon. Member is not present. Amendment (No. 16) is by Shri K. Somaprasad. Are

you moving it?

SHRI K. SOMAPRASAD: I am not moving it, Sir.
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MR. DEPUTY CHAIRMAN: Amendment (No. 18) is by Shri Binoy Viswam.

Hon. Member is not present.
Clause 5 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 6. There are four Amendments.
Amendments (Nos. 3 and 4) are by Dr. T. Subbarami Reddy. Are you moving the

Amendments?

DR. T. SUBBARAMI REDDY: Before I decide that, I would say something

briefly. Otherwise, I shall move and may ask for division also.

In Clause 6 also, I have given two Amendments. There is a provision for
re-appointment of Chairperson and members when they complete three-year term.
Through my amendment, I am suggesting that it should be based on the satisfaction

of their performance and meeting the criteria.

In the second Amendment, for the upper age limit of members, I am suggesting
68 years, instead of 67 years, it is because for Chairman, the Government has

allowed up to 70 years.
I am not moving my Amendments.

MR. DEPUTY CHAIRMAN: Amendment (No. 15) is by Shri Elamaram Kareem.
The hon. Member is not present. Amendment (No. 17) is by Shri K. Somaprasad.

Are you moving it?
SHRI K. SOMAPRASAD: No, Sir, I am not moving.
Clause 6 was added to the Bill.
Clauses 7 to 13 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now Clause 14. There are two Amendments (Nos.5
& 6) by Dr. T. Subbarami Reddy. Are you moving?

DR. K. KESHAVA RAO: Sir, I have a point of objection. These Amendments
are with us. If he is withdrawing it later, then why all this? We have already read

these Amendments.
MR. DEPUTY CHAIRMAN: Please allow him.

DR. T. SUBBARAMI REDDY: Sir, I have suggested that it will be an institution
for conducting international and domestic arbitration and conciliation. I am not

moving my Amendments?
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Clause 14 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now Clause 15. There is one Amendment (No.7)
by Dr. T. Subbarami Reddy. Are you moving?

DR. T. SUBBARAMI REDDY: Sir, before that, I would like to say that through
this Amendment, I have suggested that the Arbitration Centre would cooperate with
other societies and institutions for promoting alternative dispute resolution and related

matters. Sir, [ am not moving.
Clause 15 was added to the Bill.
Clauses 16 to 17 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now Clause 18. There is one Amendment (No.8)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, by this Amendment, I have re-worded the

provision to say that...

MR. DEPUTY CHAIRMAN: Please tell specifically whether you are moving

or not.

DR. T. SUBBARAMI REDDY: ...if a person has become physically or mentally
incapacitated to act himself as a member, he loses his membership. Sir, I am not

moving it.
Clause 18 was added to the Bill.
Clause 19 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now Clause 20. There are two Amendments (Nos.9
& 10) by Dr. T. Subbarami Reddy. Are you moving your Amendments?

DR. T. SUBBARAMI REDDY: Sir, before my decision, I would like to say that
in the first one, I have suggested that the meeting of the Centre should be held at
least six times a year. ..(Interruptions).. In the second Amendment, I have suggested
that...(Interruptions).. If anybody disturbs, I will go for division. Then, it will go till
midnight. I have suggested that any point that comes for consideration before the
Arbitration Centre should be disposed of ordinarily within a period of sixty days.

Sir, I am not moving the Amendments. ...(Interruptions)...

ARSI 3R AfBRAr e § s 93 (27 YHeN™ IrSTEel): SugHTaf
qgiey, IR Wisc 3% 3iTeY 2l ...(Tag ). ..
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Clause 20 was added to the Bill.
Clauses 21 and 22 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 23. There are two Amendments (Nos.11
& 12) by Dr. T. Subbarami Reddy. Are you moving your Amendments?

DR. T. SUBBARAMI REDDY: Before my decision, I am suggesting that the
Secretariat to the Arbitration Centre shall supervise and manage the activities of the

Arbitration Centre. ...(Interruptions)..

Y ST AT ASad, MY dS SISUl MMYd! bl W) 919 Reble IR )
ST & Bl ..(FAUM)... A 73 Sl oY W $udT 98 S L (FEg). .

DR. T. SUBBARAMI REDDY: About Amendment No.12, they have not made in
the Bill any provision for salary and allowances for the Registrar and other officers

and employees, | am not moving my amendment.

it IuqUMEf: A 9, 39 HUAT 98 S8yl 3MUd! Bl W d1d Rdbie W
& S <& Bl ...(=ag)...

Clause 23 was added to the Bill.
Clauses 24 to 27 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now Clause 28. There is one Amendment (No.13)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: I am not moving, Sir.
Clause 28 was added to the Bill.
Clauses 29 to 35 were added to the Bill.

Clause 1, the Enacting Formula, the Preamble and the Title
were added to the Bill.

SHRI RAVI SHANKAR PRASAD: Sir, I move:
That the Bill be passed.
The question was put and the motion was adopted.

MR. DEPUTY CHAIRMAN: Now, I shall take up The Arbitration and Conciliation
(Amendment) Bill, 2019. The question is:

"That the Bill further to amend the Arbitration and Conciliation Act, 1996,

be taken into consideration."
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The motion was adopted.

MR. DEPUTY CHAIRMAN: We shall now take up clause-by-clause consideration
of the Bill.

Clause 2 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 3. There is one Amendment (No.l)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, I am not moving it. ...(Interruptions)...
Clause 3 was added to the Bill.
Clause 4 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 5. There is one Amendment (No.2)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, I am not moving it. ...(Interruptions)...
Clause 5 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 6. There is one Amendment (No.3)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, I am not moving it.
Clause 6 was added to the Bill.
Clauses 7 and 8 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 9. There is one Amendment (No.4)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, I am not moving it.
Clause 9 was added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 10. There are five Amendments (Nos.
5 to 9) by Dr. T. Subbarami Reddy. Are you moving these Amendments?

DR. T. SUBBARAMI REDDY: Sir, Amendment (No. 5) says that eminent person...
MR. DEPUTY CHAIRMAN: Are you moving it? ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Sir, I have a right to speak before taking my

decision.
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Amendment (No. 5) says that eminent person who would be appointed as
Chairperson should have a minimum of three years' experience. This is my suggestion

to Mr. Ravi Shankar Prasad.

In Amendment (No. 6), I have suggested that any eminent academician to be

appointed as a member should have sufficient experience in research and teaching also.

My Amendment (No. 7) says that the Arbitration Council shall promote and

encourage institutional arbitration by strengthening arbitral institutions.
Amendments (Nos. 8 and 9) deal with same matters.
I am not moving these Amendments.
Clause 10 was added to the Bill.
Clauses 11 to 13 were added to the Bill.

MR. DEPUTY CHAIRMAN: Now, Clause 14. There is one Amendment (No.10)
by Dr. T. Subbarami Reddy. Are you moving it?

DR. T. SUBBARAMI REDDY: Sir, this is a very important Amendment.
MR. DEPUTY CHAIRMAN: Are you moving it? ...(Interruptions)...

DR. T. SUBBARAMI REDDY: Before taking my decision, I will say something.

...(Interruptions)...

This is an important Amendment which says that for an officer of Indian Legal
Service, the qualification and experience of arbitrator would be, he should have a
minimum of seven years' experience. Because for advocates, you are mentioning 10
years, for CAs, you are mentioning 10 years. Then, for officer also, there should

be experience. I am not moving my Amendment.
Clause 14 was added to the Bill.
Clauses 15 and 16 were added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill.
SHRI RAVI SHANKAR PRASAD: Sir, I move:
That the Bill be passed.

The question was put and the motion was adopted.



