RAJYA SABHA [18 December, 2003]

STATUTORY RESOLUTION

Seeking Disapproval of the Prevention of Terrorism (Amendment)
Ordinance, 2003 (No. 4 of 2003)

and

The Prevention of Terrorism (Amendment) Bill, 2003

JURTHTEE (31 AT ShR BRI ): 57 G2l TNl - AU | o1 14
STSHATT — SRR | 27 TA.AR.GART —Sguieyd | &t gt *redH-

JURRIT | &7 a1 8 — JrgulRRa | 1. 1. GeaREN Ygl — SruiRRra 130

fidcaet - Ui | 211 Bivet e |
SHRI KAPIL SIBAL (Bihar): Sir, | move:

"That this House disapproves the Prevention of Terrorism
(Amendment) Ordinance, 2003 (No. 4 of 2003) promulgated by the
President on the 27th October, 2003."

"Thank you Mr. Vice-Chairman, Sir. | rise to oppose the Ordinance
issued by the Government in respect of amendment to Prevention of
Terrorism Act. This is an issue which we have brought, time and again,
before this House that important amendments of this nature must be
discussed thoroughly, especially when there is no real urgency for
bringing these amendments. We have seen, in the recent past, this
Government resorting to the Ordinance, route, time and again, in respect
of important matters of legislation. If you look at the Constituent
Assembly debates and if you look at the decisions of courts, from time
to time, courts have opined and it is also clear from the Constituent
Assembly debates, that the route to the Ordinance making power,
under Article 123 of the Constitution, should only be adopted in
emergency situations, mostly when the House is not in Session and
when the matter needs urgent attention of the Government, when it cannot
await the constitution of the House or it cannot await the commencement
of the new Session. Only in that situation, should the Ordinance route be
adopted. We find that, time and again, this Government is resorting to
Ordinance route, especially in matters affecting the fundamental rights
of the citizens. In any case, as far as this particular Bill is concerned, we
have our gave suspicions and we believe, since we are opposing the Act
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itself, such an amendment, at least, should not have been moved though
the Ordinance route. The matter could have been sent to the Standing
Committee or consultations could have taken place because this matter did
not arise only yesterday. It has been the subject matter of public debate for
a long period of time. | remember the hon. Deputy Prime Minister was in this
House when | had put a question as to why review committees were not
being set up. Then, the hon. Deputy Prime Minister had got up and said,
"Yes, this is a suggestion for action." | remember those words. Thereafter,
the Government contemplated on setting up these review committees.They
were set up. So, it is not something that has happened overnight. This
happened more than one year ago. So, if, ultimately, powers were going to
be given to the review committees, this is something that ought to have
been discussed, not only with other political parties, but it could have been
sent to the Standing Committee because the kind of laws that | see in this
legislation, which are so clear, it is unthinkable that such an amendment
should be passed, and it has been in the Lok Sabha, in this House. Both,
from the point of view of principle and from the procedural standpoint such
an amendment does not bear the scrutiny, will not bear the scrutiny of courts.
And, such an amendment cannot override the authority of courts to decide
matters relating to offences committed under the POTA because the manner
in which this amendment is sought to be interpreted is that the review
committees have been vested with some judicial powers. If it is the intent of
the Government to give the judicial powers to the review committees, then,
this is a serious issue that affects not just human rights, but the whole
process of the democratic functioning of the State. So, | would have thought
that in the circumstances, instead of going through the route of an Ordinance,
under article 123, discussions could have taken place and procedures could
have been adopted to ensure that the remedy that is sought to be provided
for in this amendment is not worse than the disease.That's what has happened.
So, Sir, | strongly urge that this House disapproves this Ordinance,
promulgated by the President of India on 27th October, 2003.

I JHTHAT, [ AT TAT BT, Al RIGRI 3R UM HATe™
& IURT (1 ATl P TS aTol ) : SUHHTEIE HEIGd, H IR el § fob :-

“JATiparg [aRor (AWMET) 3feAT<R,2003 H HMET PR dlel
fAgTd 1R, G gRT IR W H, [GaR faar sy -«

313



RAJYA SABHA [18 December, 2003]

SUHTEIE WeIedT, Rieget Sit 7 S feAquyde &1 u=aTd fdar 8, IaH
e § for ST fedude qrd w0 | 9IS & IR H § | 39 S I8 91a
1S & o SeATQeT & AIed | 39 HET Bl A b Fod 3R AT AR UR
S Q1 T BT & U™ 1 3R 3R 39 W R v = fofy g |
Rrgica: # ST! a1d | Wead g & J7eareer & SUAN HF | HH 8141 A1y
3R o1 ol T2l HRAT =R § 6 ugel B ST o7 319 B B ©, gl ui
ATl H feher a7eaTael U 8 AT A1 §U © | Wifeh, ITh! a1 &b goi bl WIbR
B gU A1 H I8 wera g 1 favr =1 o dier & ar § ==l & Wev 4 u8 ®e
1 {3 519 89 Bed o & 4IeT &1 Bl gwud gl & Al 39 oy Reg HHeT
2, Sl 9 GEIANT &I S B Ahll ©, ISP IN H BIS I S Fhall © | A
3T Webe @l Sl off fb 3R Reg AT g Hell a1 w1 Sab! 1
qigfET gl 2 <19 T wrae ® vae &, Rrd Wfifthee Reg 9t o
Iooi 8, offeh I8 Sl Reg HATT & HadT 60 &b eI, ST QAT Dl [915p T8
& 31R gafeTy e o1 o srest 8NN fosw a1a uR f$vge 1g Vstaygfed o |
VfrSTRgfed @1 A & f6 dHex &1 81 918 )T @l 8, I8 YSdIson 8, I8
BAR HUR IIS(ST T8 5199 a1 BT FRTHRIT B & 7Y, S HUWR BIS HB
9 Y8 1Y, 39 £fte ¥ 3R VT Y98 & e oy fob s Saa! argfe
o STy, v 5 ariereT &l Al &g # X 11 fharR dger Rey w3 3iiR
we Ry BHST & efeeadIv 3§ ok 8 A dgd R BHST HT EfeehIv qrefST
BN, S AMER IR g iy fobar a1 §1 598 Rey A< &1 bis gfSRrae
STTRET 1 T UTaeTe &1 & SGfSRRRT &1 U1 At © 3R St gy |eher
At <rep F1 = 9T fhaT 8,994 SR dIs iy i & ot I8 foly 59 werR
H AN BT b S URSTR)fed 9 $9 TR ®1 3TRIY TIRT &1 a1 3iR el
faagT | SITQAT, U7 S8 YTaem & | S9H SYfSea] &1 Sl ffUaR €,
I frdt N yeR Bl FR T g8 2 |

SATST H 37UET HRAT g , A1 FE¥A1 A Sl Jei YRR & b gH dieT
B SUYTHT-IJIYA IR Ueb cidl] 98 B & AR I dR, U IR &1 qal §
S-S B 2, U TR AYh AMIARA H &I &, Il 371 89 9 gl BN | 39
e e wr, for Fened fafgs 9 S a1 4o 9ieT & ST | 98Ad 9
CIRCK|

A {6 59 AeNee fA89ed & §IRT UIeT & GRUdNT &l AHEHT IR TG
S8, IFH HHI BR B DI B 15 & R gAY Sl AT gIeT & faveg 9t
J, I AR 4T SHBT WG Y1, GHT BT | I8 AUl] B gU H <1gm
o9 ANy fagae u= € == i 81 <1 sresT 8l |

314



[18 December, 2003] RAJYA SABHA

S ¥E] S WY H 9T I RIY PRA g B 59 duied [Gegd bl a8

FdgHafe F WieR B |

TRAT YR gV |

SHRI KAPIL SIBAL: Mr. Vice Chairman, Sir, through you, | would like to
remind the Government that, initially, when this particular law was mooted, the
Congress Party was totally opposed to it. The Congress Party was totally
opposed to it on the ground that the nation had witnessed experiences under
TADA,; of how in many States in India, TADA was misused. And, especially, in
the States where TADA was not required, it was used, occasionally, for
partisan ends, or, for personal ends. And the Congress Party felt that the
purpose for which this particular law had been passed was not being served.
It was with that in mind that the Congress Party opposed POTA. We believe
that the remedy for dealing with terrorism was not necessarily to thwart the
rights of individuals by curbing their rights in the existing Criminal Justice
System, and disallowing them the basic procedural safeguards, which are
inherent in the Criminal Procedure Code. We had been under TADA the
misuse of confessions. We had seen under TADA that because the
investigating agencies could not properly investigate cases, they only used
the confession, and tried to obtain conviction against the accused. We,
therefore, decided that when POTA was sought to be pushed through, in the
fashion that it was. we would oppose it, and that opposition continues till date.
Indeed, the fact that the hon. Deputy Prime Minister moved this amendment is
proof of the fact that the law is not working well. Otherwise, there was no need
for an amendment. Indeed, the hon. Deputy Prime Minister has just now said
that there have been allegations of misuse of POTA. And because there have
been allegations of misuse of POTA, it was necessary to set up these Review
Committee, so that the Review Committees might be able to soften the blow
to take care of some of the excesses that had taken place in the misuse of
POTA. So, in a way, what we had said, in our initial opposition to the law, has
proved to be correct, and your moving this amendment — the Deputy Prime
Minister's moving this amendment---is proof of the fact that the position that
the Congress Party took against POTA was correct.

Having said that, Mr. Vice-Chairman, | would tell you the reasons as to
why | said that. If you look at a small State like Jharkhand. you will
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find that the maximum number of POTA accused is in Jharkhand State,
and, just recently, - and | am not talking about too long ago -- in 2003
itself, 83 of those accused were released. And, the Director General of
Police of Jharkhand said that they were being released because the
evidence against them was very thin. Now, you can imagine the plight of
the accused; 83 of them incarcerated without remedy, incarcerated for a
long period of time, and, in the end of it, the Director-General of Police
says 'we release them today because the evidence against them was
thin." How does the State compensate them? How does the State deal
with that kind of injustice? And, this is not just limited to Jharkhand
alone. This is applicable in various States where terrorism is a threat. Of
course, now, throughout India terrorism is a threat, and it has to be dealt
with. But in many situations, we have seen that this particular law is
used for certain personal ends, and that is the exact allegation that has
been made pursuant to which this amendment has been brought. We
know why this amendment has been brought. It is to keep an ally of this
Government together, to, in fact, show that 'look we are doing something
for you', And, | will presently show that even that, is a misnomer, even
that is not provided in the present amendment. Now, under the original
Act before this amendment came, under section 60 of the original of
those Review Committees? And, what was the purpose of those Review
Committees? The purpose of those Review Committees under the original
Act before the amendment was to oversee the legality of certain
administrative decisions. Therefore, under Section 60, the Review
Committee could review certain decisions which were vested in
administrative authorities under this Act. | will give you an example. For
example, under Section 18 of POTA, you can proscribe an organisation
enlisted saying that 'this is terrorist organisation". Now, when you do that,
that organisation can file an application to the competent authority saying
that 'We have been included in the list of proscribed organisations. This
inclusion is wrong'. Now, that is done by the Central Government. That is
a purely administrative act. Now, when that application is made to the
competent authority, the competent authority may well, or, the Central
Govenrment, may well say, "No; the inclusion is right." If that authority
says that the inclusion is right, the matter goes to the Review Committee,
and the Review Committee, can, on application, decide that inclusion
of that organisation in the list of proscribed organisations is wrong, and
under Section 19 of POTA, if that decision is given by the reviewing
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authority or the Review Committee, that decision is binding on the Central
Government and that particular organisation will be removed from the
list of proscribed organisations. So, what was the purpose of the Review
Committee? The Review Committee's purpose was to review the decision
of administrative authorities. And, | have given you one example. There
is another example. And, this is under Section 36 of the Act, the chapter
relating to interception, electronic interception or interception to hear
conversations of people who might be involved in terrorist activities.
Now, under the present law, there is a specific Chapter for it under
POTA. You can intercept anybody's conversation and communication
to find out whether that person is indulging in terrorist activities or not.
that interception is not as a matter of course. A police officer, not below
the rank of Superintendent of Police, has to file an application. He has
to file an application before the competent authority. The competent
authority, as far as the Central Government is concerned, is an officer
not below the rank of Joint Secreary. The competent authority, as far as
the State Government is concerned, is an officer not below the rank of
Secretary. So, when such an application is made, that competent
authority allows interception. And when that competent authority allows
interception --and the interception takes place under Section 39 - then,
all decisions of the competent authority allowing the interception are
again subject to the review of the Review Committee. Now, what is
that? That is review of administrative action. So, under Section 60 of
the original Act, the reviewing authority has the right to review all
administraive decisions where prescribed, where the role of the authority
is prescribed, to review them. And when those decisions are reviewed,
they would be binding on the Government.

Now, what does this amendment do? The Deputy Prime Minister
rightly said, 'let us focus on this amendment’, So, what does this
amendment do? Let us look at it clause by clause. The first clause is
that it adds a clause to Section 60, because Section 60 is the Section
that vests power in the Review Committee. It says, "Without prejudice to
the other provisions of the Act, any Review Committee constituted under
sub-section 1, shall, on the application of any aggrieved person, review
whether there is a prima facie case for proceeding against the accused
under this Act, and issue directions accordingly."
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Now, Let us test this. Supposing, there is information that somebody
has committed a crime under POTA. The matter is investigated; it is
being investigated. Now, we have a certain period of time under this Act
for that investigation to be completed. Now, naturally, a Review Committee,
before the completion of investigation, Won't be able to exercise any
powers, because the investigating authority will say that they have not
completed the investigation yet. But after the investigation is complete,
under Section 173(2) of the Code of Criminal Procedure, a report has to
be filed with the Magistrate, and on that report the Magistrate takes
congnisance. So, while the investigation is on, the Review Committee
cannot interfere because the investigation authority will say that the
investigation is not complete. And the moment it is complete, the
investigating authority, under the law, is bound to file that report in the
court, and the court will take congnisance. But once the court takes
congnisance, the Review Committee cannot again come into the picture,
because the Review Committee cannot interfere with the congnisance of
court. So, will this Review Committee ever interfere? | would like to know
that from the hon. Deputy Prime Minister. It cannot interfere with the
course of investigation. It cannot interfere, as the hon. Deputy Prime
Minister rightly said, as it is not vested with any judicial authority. The
Review Committee is only a Review Committee. As the Deputy Prime
Minister is quite aware of, many many people were incarcerated under
preventive detention law during bad times. And which were the Boards
that would review these matters? They are the advisory boards under
Article 22 of the Constitution of India. These advisory boards have no
judicial powers. Why? Because the matter never went to court, it was
preventive detention. It was not for the accusation of an offence. It did
not relate to the accused. It related to activities, which might result in the
commission of offences. In that situation, the advisory boards would sit
down, headed by a Chairman who would be a retired Judge or a sitting
Judge. And then, they would decide matters, and they would direct the
release of persons under the prevention of detention law. Therefore again,
it was 'review of administrative action'.

Therefore, the only limited role that any Review Committee could
have under an Act of this sort—this Act only prosecutes people, this is
not an Act relating to preventive detention—the only authority that that a
Review Committee can have, is before the matter goes to court, before
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cognisance is taken. But before the matter goes to court, the matter is
under investigation. So, how would a review committee ever say, 'please,
release the man because ther is no prima facie case!This is the first
amendment, namely that he can make an application for review whether
there is a prima facie case for proceeding against the accused. That
prima facie case can only be concluded upon the conclusion of the
investigation. And under law, once there is an investigation, there is an
obligation. | give you another example, Sir. This is very important. Take
the case where the Review Committee says that there is no prima facie
case. Now, a police officer, in charge of a police station, who is investigating
an offence under POTA, is not bound by the Review Committee; he is
bound by the Code of Criminal Procedure. He will says, "l have to file a
report; my investigation is not complete and as and when investigation
is complete under Section 173(2), | have to file a report with the
Magistrate." You cannot intercede in that statutory process and if you
cannot intercede in that statutory process, why is the Government bringing
this Amendment in order to tell somebody, 'we are with you', when they
know that they cannot do anything for him? Why is this necessary? It is
the most ill-conceived piece of legislation. {Time belt) | will finish in a
while. Then Sir, look at another clause-a direction under sub-section (4).
Under sub-section (4), he can say that there is no prima facie case. Now,
what does the other caluse say? "Any direction issued under sub-section
(4) by the Review Committee constituted by the Central Government
shall be binding on the Central Government, the State Government and
the police officer investigating the offence.” So, the police officer
investigating the offence will have to say, "l cannot be bound by the
Code of Criminal Procedure; | will be bound by the action of the Review
Committee." How can that be? Secondly, the direction of the Review
Committee constituted by the State Government shall be binding on the
State Government. This is not relevant. | will go to the next point.

Then, a more dangerous amendment has been passed, which is now
part of the Amendment. This is Clause (7). It says, "Where any Review
Committee constituted under sub-section (1) is of opinion that there is no
prima facie case for proceeding against the accused and issues directions
under sub-section (4), then the proceedings pending against the accused
shall be deemed to have been withdrawn from the date of such direction.”
How can that be 'that they will be deemed to have been withdrawn'? In
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other words, the Review Committee is not a court and the investigation
is not complete. So, how will the decision of the Review Committee be
binding? The more serious issue, in any case, is that this does not apply
to judicial proceedings once a Judge has taken cognisance. In the case
of the gentleman they want to help, the matter is already in Court and the
Judge has already taken cognisance. Then, in that case, in any case, it
will not apply because a direction of the Review Committee, which is not
vested with judicial power, cannot possibly impact on and be binding on
a court. So, obviously this whole Amendment is entirely misconceived
and the people for whom this Amendment has been passed are not going
to be helped through the process of this Amendment. This is a very
serious situation that has arisen. The Attorney General of this country in
arguing the matter before the Supreme Court has interpreted Section 21
to mean that if a person makes a public speech giving moral support to
a terrorist organisation-and that is now the ruling of the Court-that by
itself does not amount to an offence under Section 21 of the Act. | just,
with your permission, Sir, want to read a few sentences from that
judgement. They say "if Parliament stipulates that the terrorist act itself
has to be committed with criminal intention, can it be said that the person
who professes, or invites support, or arranges manages or assists in
arranging or managing a meetings or addressing a meeting has committed
the offence if he does not have an intention or design to further the
activities of a terrorist organisation?"Then are we going to have speeches
in Tamil Nadu, in Kashmir, in the North-East and other parts of this country
giving moral support to terrorist organisations? Are we going to say then
that, no they can keep on giving those speeches and they are not liable
under POTA? Is that the intent of the Government? Is this not supporting
terrorism rather than doing away with it?... (Interruptions)... The actual
impact of it is that people will make speeches, say, that there is a
Supreme Court decision. We would like the Government to move the
Supreme Court for a review of this. There is Supreme Court's decision
saying that to moral support the terrorist organisations is not a terrorist
act.

THE MINSITER OF STATE OF THE MINISTRY OF AGRO AND
RURAL INDUSTRIES (SHRI SANGH PRIYA GAUTAM):This is not like
this... (Interruptions)...

SHRI KAPIL SIBALThis is what it is ...(Interruptions)...
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SHRI L.K. ADVANI: | have read the whole judgement. The issue is
mens ria, if there no intent. If there is not intent, then.... (Interruptions)...

SHRI KAPIL SIBAL: | agree.

SHRI L.K. ADVANI: Therefore, if there is no intent, | would think that
what the Supreme Court has said, has been the greatest strength for
these Review Committees.

SHRI KAPIL SIBAL: Sir, the Deputy Prime Minister is right. In other
words, when you morally support a terrorist orgaisation, you can well
argue that | have no intent to support it. | have no mens ria. | was
morally supporting it.

IuqTee (21t T IHR BIRTD) : 319 T AT HRT |

SHRI KAPIL SIBAL: | was only morally supporting it. | have no
mens ria.
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no, | am not challenging anything. | am only interpreting it. | am only
saying that this is a very dangerous trends and, in any event it is not
concerned with this amendment, | am only inviting the attention of the
Deputy Prime Minister that the Attorney General... (Interruptions)...

SHRI L.K. ADVANI: In substance, Kapilji says that the Supreme
Court's judgement of the 16th is dangerous, not this particular
amendment.

SHRI KAPIL SIBAL: No, no. That the interpretation given by the
Attorney General ....(Interruptions)...

SHRI L.K. ADVANI: No, no. You have read out not from the Attorney
General's speech. You have read out from the Supreme Court's
judgement.
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SHRI KAPIL SIBAL: No. Sir. | have said that the principle laid down
as argued by the Attorney General to give moral support to the terrorist
organisations without mens ria is okay. Fine. There is nothing more
that | have to say beyond this.

JURIHTEE (37} THT TB BIRMF) : A1 31 AR5 TDh1er 8 |

SHRI KAPIL SIBAL: Sir, | was just concluding. | will take only one
minute. Therefore, Sir, both from the point of view of the original enactment
and the amendment, which does not seek to serve any purpose, and, if
at all, this amendment, will create confusion. We in the Congress Party
strongly oppose this amendment. We believe there is no necessity for
this amendment, and, we lock, stock and barrel think that this law should
be abolished and a more appropriate piece of legislation be enacted.
Thank you.

SHRI B.P. SINGHAL (Uttar Pradesh): Thank you, Mr. Vice Chairman,
Sir, | think | should first deal with the problem that Mr. Kapil Sibal has
raised that when an investigation officer takes over a case, then, he has
to complete the investigation, and, the Review Committee cannot interfere
grating that—I think, he has read the original Act where it says, That the
State sanction will be necessary before a reprosecution can be launched.
Now, in between the case being started, there is a room for sanction by
the State Government, the aggrieved person can safely approach the
Review Committee and the Review Committee can give its opinion. So,
the infirmity that he was trying to point out is more imaginary than real.

It has been said that the law of the land is enough. Now, Sir, on this
question, there is a wide difference between the normal crime and the
crime that is being committed by the terrorists. Every terrorist action is
seen as escalation of the terror. There is a programme for heightening
the terror. There is no such programme in the normal crime. It is a very
special kind of crime. Then, their handbooks, which have been recovered,
reveal that their aims are widely different than those of the normal criminals.
Normal criminals commit crime for personal gains. Here, they have political
ramifications, and, more importantly, they want to attract international
attention. Then, they indulge in one time destruction, and, on the other
hand, even if a dacoit shoots, it is incidental; the destruction is incidental
to the crime. Here, they commit crime for the sake of destruction, whether
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it is life or it is property. Then, the normal criminal uses conventional
weapons, whereas terrorists have got highly-sophisticated weapons and
communication systems. It is a very different kind of enemy that we
have to deal with here. We have to remember that 35,000 people and
more than 5,000 security men have been killed by these actions. Now,
the most important thing is that there is no inter-connection of one criminal
act, in the normal crime, with another criminal act. In this case, the
insurgent groups are interconnecting and provide moral help, physical
help and even help with funds and weapons. And, the biggest point that
| hold against comparing it with normal crime is that in normal crime, you
are never short of witnesses. They are there; they appear before the
court and justice is done. In this case, no witness dares to come up.
There is complete scarcity of witnesses in the matter of terrorist acts.
So, to compare that these people could be treated under the normal law,
is extremely fallacious, Then, they say that this will lead to misuse. Yes,
it was conceded right in tha Act itself that it could lead to misuse and the
concept of putting up the Reivew Committee was precisely to meet that
threat. So far as the misuse of law is concerned, the misuse of law takes
place in so many cases. For instance, the Customs Act, if a person is
caught with some important hard disks, it is presumed that he will have
to prove that these disks are not smuggled. The burden shifts on the
accused. Likewise, there is the Prevention of Corruption Act. If somebody
is having disproportionate wealth, it is presumed that he is guilty of
corruption. The onus shifts on him to prove his innocence. There is the
Foreigners Act. If a person says that he is not a foreigner, the onus of
proving himself a citizen lies on the accused. Then, there is Income Tax
Act and the Prevention of Sati Act. Then, even the Evidence Act makes
certain presumptions. In section 113 (a), it makes presumptions that
abetment of suicide should be presumed in the case of a married woman
dying within seven years of her marriage. Then, there are various other
presumptions. So, the onus is shifted on the accused. It is not unique to
this particular Act, to this particular law. It is contained there in several
Acts where it has to be done for the sake of arriving at justice, specially
where there is a dearth of witnesses. | do not see any logic behind a law
that is going to assuage and correct most oft-repeated allegation of misuse.
They say that they oppose it. They have opposed it; they have been
opposing it now. But, the Government of the same party has sent up
persons under POTA in Mumbai. Now, there is double speech here. It is
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all right if they have arrested persons under MOCCA. But, it is wrong if
they have arrested persons under POTA. It is not for the first time that
there is double speech. It is all right if a Prime Minister bribes some
persons to break them up and prove majority on the Floor of
Parliament. But, it is wrong for someone ...(Interruptions) | am coming
to that ...(Interruptions)

SHRI DIPANKAR MUKHERJEE (West Bengal): Sir, he is
...(Interruptions). Sir, Amendment should be discussed ...(Interruptions)

SHRI B.P. SINGHAL: Someone or rather a CM would have done the
same kind of trick, he is unworthy of even being talked to. Sir, the Bill is
very simple. It just caters to the four things about the Review Committee.
One, if a person feels that he has been wrongly implicated, he can
approach the Review Committee and the Review Committee will conduct
whatever inquiry is necessary and come to a finding about the prima
facie correctness or wrongness about the implication of that man. The
second aspect of the Review Committee comes where it relates to whole
party being prescribed under the schedule. Now, if a party feels that it is
wrongly prescribed, it can apply to the Government and if the Government
refuses this, then, under section 19, the Review Committee can examine
it, and if it finds the prescription is wrong, the Government will have to
remove that name from that list. The third case is regarding interceptions.
For interceptions to be done, prior permission of competent authority is
necessary. If interceptions are done without taking prior permission of
competent authority, of course, it is illegal. But if the competent authority
grants the interception and it comes to the Review Committee, then the
Committee can look into it. And if the interceptions in respect of this
person are justified by this Committee, then alone those interceptions
will be admissible as evidence. If, however, the Review Committee
discovers that he was not the right person whose communications should
have been intercepted, then in that case those interceptions, however
taken, will never be admissible in the court of law. So it provides ground
for the innocent to be protected altogether. This then is the finding as to
the question that Mr. Sibal has raised that it is encroaching upon the role
of the court. | was quite baffled to listen to that. If we were to think that
this Committee's decision whether a case prima facie is right or wrong
is encroaching upon the courts, well then, the Investigating Officer or even
Police will be considered as encroaching upon the jurisdiction of the court.
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Because they decide whether a prima facie case is made out or not. It is
not encroaching upon the jurisdiction of the court. The courts, of course,
are there to decide, but so far as this Amendment is concerned, it provides
a method for the really innocent to approach the Review Committee. And
if it makes out that there is prima facie no case against them, then its
ruling will be binding on the Government. And it is at that stage that the
Government will have to withdraw that case. With these words, | commend
that this amendment may kindly be passed unanimously.

SHRI A. VIJAYARAGHAVAN (Kerala): Hon. Mr. Vice-Chairman, Sir,
at the outset, | would seek an apology from the side of the Government
for coming to this House with this amendment, because Rajya Sabha did
not accept this piece of legislation earlier. We opposed it; we defeated it.
You used your good majority in the Parliament to bulldoze this POTA on
the people of this country. Now, after two years you are coming with a
piece of amendments. It shows that whatever apprehensions we have
raised about this legislation are proved right. In a way, you are also forced
to agree that this piece of extraordinary legislation is bad in motivation,
vindictive in nature and a weapon of political vendetta. Experience proves
how some States used it. And that is a testimony to the misuse of POTO.
Now, Sir, what the Government is claiming is this—"We are saving this
country from whatever limitations are there." Could that be done by this
small piece of a four-page amendment? Is it correct? It is a hydra-headed
monster and after touching its tail, they are telling its teeth are removed.
Is it the truth? It is not reality. Have you plugged every loophole of this
enactment through this amendment? Is it possible? It is not at all possible.
This amendment Bill will not serve the purpose. You have to repeal POTO
and POTA in toto. That is the only way out to save the poor people of this
country. Now, Sir, what are you doing? The Government is amending
section 60 of the Act and is empowering the Central and the State Review
Committees constituted under sub-section (1) of the Act to take appropriate
action in the matter. Sir, what is the real intention behind this amendment?
Now that the General Elections are coming, and since one of the leaders
of the allies of the NDA Government has been in custody under POTA—
he has been in jail for the last so many months—they want to release him
from jail, and for this purpose, they want a way out. Otherwise also, some
message has to be given. Not only that, some of the colleagues of the
hon. Home Minister were under the threat of arrest. You were supposed to
send the Attorney-General to give this explanation before the Supreme
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Court, a reference to which has been made here. Why was he forced to
give this explanation? He was forced to give this explanation to save the
face of a Minister. Otherwise, he would have been behind the bars. That
is the main reason behind this amendment.

So far as the Central Review Committee is concerned, what they are
saying is, it is a safety valve. They have appointed this Committee only
after one year of the enactment of POTA, that too, when a lot of hue and
cry was raised in this House by us. We had raised the issue of misuse
of power under POTA. Then only the Government decided to appoint the
Review Committee. Sir, we are all aware as to what the powers of this
Committee are, and how this Committee is going to behave. | am not
sure about the powers of this Committee, because, this Committee
would be appointed by the Government; it may be loyal to the Government
also. The experience shows that some such Committees have worked
according to the whims and fancies of the Government. That is what
we have experienced about such Committees. | am not sure what the
fate of this Committee would be. Has it got the power of a judicial
Committee? Nobody knows about it.

Then, Sir, through this amendment, we are getting a chance to
approach the Central Review Committee. Is it possible for the poor
people to approach this Committee in Delhi? Those who are from the
very poor families, is it possible for them to approach the Central Review
Committee in respect of their individual grievances and complaints? It is
very difficult for them to do so. The Review Committee would not be
helpful to the poor people in the villages or in the States. Secondly,
actually, the problem is related to section 21 of this Act. Is there any
amendment to section 21 which power they are going to misuse? Why
was the Attorney-General forced to give this explanation? It was on
section 21. So, here, this amendment is not touching any bad aspects
of section 21. So, Sir, this is not going to help the situation. Then,
again, there is no time-Ilimit in respect of resolving the issue.
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IuqUTE (31t T 3B BIRNG ) : 7R AT ATYT H <T84 forfics &

SHRI A. VIJAYARAGHAVAN: But this is a very serious issue.
IqauTEe (S} T ¥B BIRTEG ) : &, HIRTA T |

4.00 P.m.

SHRI A. VIUAYARAGHAVAN: Sir, | will take one or two minutes.
The problem is, here also, no time limit has been prescribed. Meanwhile,
the court may take a decision. The hon. Member, Shri Kapil Sibal, has
referred to that matter. That is the situation. Again, Sir, there has been
a misuse of this Act against the minorities. That is a serious issue. It
was misused against the minorities, and nearly about 246 Muslims
were arrested in Gujarat. This has been the experience. Is there any
safeguard in this Bill, in this amendment, for prevention of its misuse?
Does it mean that all the 17 State terrorists are moving here and
there? Are they free? Seventeen States did not use it. Where did they
use it? In Jharkhand! Is there any cross border terrorism in
Jharkhand? That itself is misusing, Jharkhand! Against whom?School
children! Is it not misusing? Jharkhand! Against whom? 81 years old
man! Is it not misusing, Gujarat? Against minorities! Is it not misusing,
Tamil Nadu? Everybody knows! Is it not misusing? Is it sufficient?
...{Interruptions)... Is it sufficient?

SHHI P.G. NARAYANAN (Tamil Nadu): There is no misuse in Tamil
Nadu. ...{Interruptions)...

IuoquTeaet ( 2 | FihY BIRD ): M IfST ...

SHRI A. VIJAYARAGHAVAN:You will get a chance. ...{Interruptions)...
JURTATEET (7} THT R BITRI) : AT 7Y 1 B2y |
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SHRI A. VIJAYARAGHAVAN: You will get a chance. ...(Interruptions)...

ITaHTIE (21} THT IhY BIRD ) @ 37T 379+ 91 B2V |

SHRI A. VIJAYARAGHAVAN: Is it sufficient? That is my question.
Here, what are you doing? What are you telling us? "If somebody speaks
against it, he is an anti-national! Arrest him under POTA!"—this is what
the BJP spokesperson is telling us! "If you oppose POTA, you are anti-
national!" Our nationalism, are you going to judge it according to this
thing? This is what happened. ...{Interruptions)...

SHRI SANGH PRIYA GAUTAM: Sir, on a point of order, we are not
discussing POTA POTA has been passed by the Parliament: it has been
confirmed by the Supreme Court and it has become the law of the land.
...(Interruptions)... We are discussing the amendment. He should confine
himself to the amendment, not to speak of POTA. ...(Interruptions)...
POTA has been passed by the Parliament. ...(Interruptions)...

IUAHTEAE (37 THT THR BIRTF) : JSI 83N © |

SHRI DIPANKAR MUKHERJEE: Mantriji cannot intervene, Sir.
...(Interruptions)...

SuuTeHe (3 U1 IR BIRNG ) : 7, ST | 39 7 319+ 91 BE 7,
AfhT Tg ST IR HIAMATR | ....(FAHH).. ... 319 3MTT FHE B |

SHRI A. VIJAYARAGHAVAN: Sir, | am just concluding it.

IgauTeas ( oft 1 AHY BIRIE) : IT I FE 2 AR IE 91 W1 9el 2 P
“QIeT'eles ATUIST Yde 59 &l URE] 3 AT 2 | 379 31T HUIT AHIGT BN | AT
FHuci s e |
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SHRI A. VIJAYARAGHAVAN: With only one sentence, | will
complete it. Sir, why am | telling this to you? This was the version of the
BJP spokesperson immediately after the voting took place in Lok Sabha!
That is why | am telling this to you. | am not mentioning anything about
the Act or the Amendment. This is what had happened immediately
after the Bill was passed! We had an experience! What was it? There
was POTO, and POTA; everything.This cross border terrorism happened
in Jammu and Kashmir; then, Akshardham thing happened; attack on
the Parliament took place; attacks on the Jammu and Kashmir Assembly



took place! What does it prove? This is not sufficient to safeguard the
country! This is not sufficient. You need some other thing. POTA is not
sufficient. In such a situation. ...(Interruptions)...

(THE DEPUTY CHAIRMAN in the Chair.)

Madam, | would conclude by saying that this piece of amendment is
only an eyewash; this piece of amendment is only to give an impression
or some kind of patting to their allies, to those who are in jail. This piece
of amendment will never help in preventing misuse of POTA. Therefore,
you have to repeal it, and, at the earliest, it should be abrogated from
the Statute Book. Thank you, Madam.

ITFUTIfY : &7 o RIS | IS A 3y & oiF fAffe 7, sy die
forfore sik o SifdTY |
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+oft wnfee Rifgs (STRUcw) : 9 el WA, dedie &
HHAD! H FHITRT A HIR ISP 3R IIST AR A SHUR ISHR g1 A
Riifh 39 ATdhdIe J ART % FHIST 81, 89N IoHIfd T8l e g9
JFfgRT 3R G4 A & oY g Yo g1 WaRT 971 g7l © | HeH, I8 warel
el U &7, TS Sl Bl 81 &, B 9 BT 3MSHI $9 4§ ST 8T & ? dfdh
AT, I I<h Wl BH I A1 AT, aTol AT b I Afddhdla A o 3l 8RR
Tl © 3R I8 STidHdrg | ofe # Hreare Al 1 gar | | <A, I8! 9918 © b
BH 3ITST BT JOBR 39 AHSHE IR ITd PR I8 & 59 BT SRIATS STl P folg
3TCT-3TT 15T | ol &, <ifdh1 9 | SATGT 9 BT SR BHGINT Pl M
& TTU 3N & | HOTeqAl 1 GaT o o7 BT | ATgIRETST &l GqT & fofq garT, @
ST RTast 3marst T8 8 I0! gaT & foIy gar | 89 IR A o @1 98 W
TR, HSTH, 12 ATel & 92,14 Tl & ged Dl diel H dg fan | 344 areft
SR TSI § U IThAT UGT fh U 7 ATel & §2d Bl NId g ITs BT el IR
a1 8, FI®T GORT 4TS BR BISHR I UR AR 81 7T, foR7d 979 1 81e-
3T Bl T, IHDI UICT H §8 PR X1 T | Ig [hey ST & e gor ?
I AT GART AT ? &1 8Tl § 891 ST ATSAINCIST P A1 ST 3¥T 3R ST
g4 W A AR A W I8 W IR | 37 AN Bl R Big Rellt 59 377
B MY eHe I e arefl & 2 # 8 e |19 | 9gd |1 diR IR Bl
I P ITHT S B T8 el dTell 81 © | Rifd 98 Sl 7 ATel BT g2
g 33 g8 Reg BHEN & U ST, {64 e A 98 Reg HAS! &1 T R ?
fSTTP! THaegc Hed} d (Il AT & , Sl TG &, Sl qOIGR & , Sl
39T AT BB b KT el & | 5d db U AT Reg AT & Uiy 81 uged ,
Ik AT B ST BT 2

¥, IT 9gd 3T &, il 3MU IFSHe fhar | 39 H Ugel Hed
A §, AR aH &1 AT | T8 Sl GRABTA & S I B & (oY I8
ISl HSH B, ddADHH HH B, ofhd 399 $B 8 alcll a8l & | sAfY P
39T SHH BIg TTgH-Tolffie 81 @1 & | 89RT UaRiIRTd 8 Ry dAcT & |1
fp TCT TaHE I BITIRET el HRa © | S U Reg w3 fedts ol 2,
I I U I IR el Ugad 7, RO 6 wEH,8 HEN, 1ol R fapTet T §
IR SN ot H |8 R8T & | Reg BT & U UTeR 81 & [ a8 394 $8 BIgal
B | 3T H 3 I Radve b {6 g8 BIs ersd forfie IRgv fF 3
HEM & 3iex 3R AR SIRHed Reg HHET Id & 114

tTransliteration of Urdu Speech.
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T Ugad © Al I ATl | g8 AU Her of Gl § | Rg P s A A
g} &1 B =112 fh IS U 3R STRIACH 781 AT Al S SR
Fol 8T & I AN & A9 WX IHPBT STShAT Sl I8 | I8 el G
B 1R |

e, gAY dIoT I8 & 6 f579 9 H ! I8 ol 8, Reg wact
Tl ® o 59 Q1TeHl & A1 R N ? RIT SHB! Pls HFAeE e ?
3o 1 ST Rt gaie a) <t wiif TR 91 H o9 fhdl & HUR gieT
SITAT & AT TSI oIl & o Rith a8t aret =81 afews SHd @WFe™ & o,
Iad RedeR, 99 @l faad g 81 & | 99 @l & $RIIR g4ig 81 Sl
g, S9! Rrefinat gafe 8 S | $9 8Teld ¥ 1Ud! HU=TRIS &I UTael
T AT AT | 3R MY HUTARE e ol & af § Fwsrar g & sifes T8
BIAT 3R AT T df I8 A1 & b 3R SiiRess =81 gla1 al Jffddbarg uadT &
3R T8 AATSATH! &b TS U1 Uil & ATTHaTg b 9 DI P [T A8 918X &
N RRIER 81 A1 g8 BRYI 8, BRU $B W 8, AR AKidbars gl 8!
BT SR R 8T SATH BITT| IR FAisATh] BN 1 8 fhaT DI &R o
, fe B a1 o, aTcipdTe A 89 ofs T8l g |....(Fau™) ... $9fay
IR BH ATdRaTE | TS 8 Al U8l 84 ATSATH! I oS 8, AIsATh BT &5
GH BRATE | ....(TGHT)

e, 3 37U AT A I8 el § [ TART QT AJeT, THRT Y_I
FHIST,BART Aldbad 341 & SR & | 31 B © AU [RGHI 8 WR 3R I8
%y safo © 6 fige™ & ofer 39 2, figw™ & sfex dledd @,
fEGRIT & 31E% Wl 3T &1 © | 379 3R &4 U8 SAH T8l § Fhd AT SIRCH
QT I a<h U= T8 feal 8, gToived aldl & ol & |1, o fhe I8f uR &q
7 91 %2 &, §F AIBT § X2 & §F ARl 991 8 8, S¥feTY 84 Sddbarg |
BT ITDR &1 T8I dleth B he TR TSI BTN | $9 UR IS | HUR ISHR
oTT BT | 3R XS AR & 89 ofe-1 dredl dl 3fddhdig I 89 el oS
UG | WIS B ShdTe Bl MR SATGT dThd YgaTGd, JFR 89 TSI BT
S8 SRIATT B JE |

HSH,37Tell a1 § g8 bl gl b AaerT 21 J8i U= 91d &l s
JF 21 BT BH FSHIST BT TS R 5! S SexMeIH & 98 VWl 7,
FOTIeT ¥ T TETHE ol SERUT HRAT 3718 & | I &9 AAeTTrg d <@l | 38R
TR el & 3R W g9 <l b Uoh oifSTet=r & &4 H, S Udl & b4
H,80 ATl BT &I ITb! 4T
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S SCRIUCTA & I8 UIeT H g [T 737 | $9 914, i1 89+ Hel, BAR Ao
P 9gd 8 GRS a1 7 IR U IE 91 Dol b 7 garm e o 8iR 89
U AT o3y 3R 98 S U= 9ISt o & 91 &1 321 oft, dle-wRIS &x
§TIUT PRSP UM 21 F T8 UIeT oM HI 91 81 I8 ff | 3R U1 ielr ot
T 3 BIAT 3R SFd I AN I, e Wa=ATH &I | 339 oy 8y
fopd &1 erisHE B TfIY, 3R 3N A 21 I fofie T8 &, SAd!
FelaRell fEWrgT el B fhsa srala H, WiAhed Rgue d $Is Ud
3MEHT AT g JARAATgoeH IR Vfaefadtst § gafas urg oy, SRIRsH
Bl RRcHfTd Td  FUIC BT §S,...(FHT DI E).... SSWUCIA & AR
R 81 9fcth T Reafedell 3R Bl SRIRSH &I A7 SRIRTT RIS
D1 A7 SfSfIJarel SIRTE BI GUIS BT 8, T4 UIST I W 1] 81 3R 59h
foTg JaRTT 21 BT 98 FeleRel! fSHIET BT BN 3R 519 T Y41 T8 811,
el 781 fiver I |

H Ul 919 WA HE, AR 91T BEDR | g W PIENSIA
P & R H I1d B TS | B9 GaD] d9dl © b SR AT 5 TR A
PRI T, Jford fpd dRE A B BT £ R fh9 @RE 4 W9 A &
[T, HHSIR ATSH b AT, ASTH ATSH! I Hh3rd o7y ST 8 31R d pther=a
9 AR-AR $R o O & 3R GO 98d A dId d H=h3id ol Il & 3fR
IAD! 59 U FR AT AT &, TN MMYP ST B2 DI HIC & IS A
forerelt 8, S7ep! UfSd |11 STt 8 a1 fhR a8 3] S9RT 379+ &l f$the v
I USRI 3 81 I8 91 | 894 dR-aR <1 8, H 98 UISiudl < 9o g &
fpe RIT 3 QAT 83N € <IfhT FHY e & 89N UK | <l I8 Sl hRelfSIT
Hh3I BT AFC §, SAD! U §H S@T BT MR IS 8171 |

# 8 P g % diet &1 Rid & &) So)d © 3R D! 518
T 7T BIYA S DI ST6RA © Il qel A1 H AKibarg A TIhR of b,
JTARaTE I oS A, S T oHidd IR 7 I8 dfed dbs Adhdre 3
s Bl BRI 9 | I8 Uil ddbdle 4 e bl sRRIN T8 8, I8
RIS BRR—IR &, $HH! ISHfde dR IR SR f6aT T & 3R 931
faear 2 6 a1 ot g9a! I & oy swomre fosan sirgen | 9gd-9ga
gIATS |

DR. V. MAITREYAN (Tamil Nadu): Madam Deputy Chairperson, on
behalf of the AIADMK Party, | rise to oppose the Prevention of Terrorism
(Amendment) Bill, 2003. My friends from the Congress Party and the
Communist Party have also opposed it. But there are two fundamental
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differences in the opposition. While my friends have opposed both the
original POTA as well as the present amendment Bill, we from the
AIADMK, had given our whole hearted support to the original Prevention
of Terrorism Bill and today we are forced to oppose this Bill. The second
difference is that while they have been approaching this issue with a
legal eye, we essentially see this Bill as a political Bill with a legal
coat. That is why we oppose this Bill. We strongly oppose this Bill
because if this Bill is passed, it will make a mockery of the original Act
itself. The proposed amendment Bill confers statutory powers on the
Central and the State Review Committees to intervene and interfere with
the functioning of the Special Courts constituted by the State
Governments under POTA and to call for records of the ongoing trials.
This, we feel, will lead to a situation where the judicial process itself
will be questioned by the Executive.

SUHTART HARIGAT, ATl Ygel § 59 WRTI ST=7d1 gret § o1, o a&f
TR 37T IR Y ug iy ganm avclt oft-o e v | Qe & e ST 9 1997
H U ITAT &b YTIRIBTRAT & fofQ f3reiiel # gatm AT 8% ST &7y i & forg
T B BICT T | 39 1 31 $B g o UG A T +-

TS TN I, GUI W G Al
Nl 81 T <31 &1, 98 &1 94 fhy el
97 BT T Y1 9T Y & I A <,
Wl 81 T <91 &1, 98 &1 99 fohy Tral 1+
SIfep=T 3TTST AT Y YeITH31 St ) s He faad ad 8, g9 T 81
I P VATS EAR T B U BTUFI R |

Nine months ago, when the Prevention of Terrorism Bill was brought
here by the Deputy Prime Minister, we gave our whole hearted support to
the Bill.

. Y 29 e (RER) : 9gd oredfl it AR o |
IYQHTR : ST, 98 38| el S B I |

DR. V. MAITREYAN: | am all the more pained today because this
amendment Bill has also been brought by the hon. Deputy Prime Minister
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for whom we have got great respect and regard. § SR&R HI TSl HRAT
T8 g b T3EE & Ta1d H MHR MY B H I8 HeNgT A & | 1 79 &
3SR 3119 39 UHR &1 IR Sd1d 4 371 b & | A1 A Uhsfae &1 arver o1, 3/
3HEHT T A & [The founder of my party, PuratchiThalaivar, MGR, was

a legendary figure in the Tamil cine world. His films and film songs
always used to have a specific message and a special significance. In
one of his all-time hit film songs, MGR said, "If one commits a mistake
and does it intentionally and knowingly, | will not spare him albeit he is a
God." We follow this dictum and that is why we oppose this Bill. And, as
far as the AIADMK is concerned, 3fTdarg & faRie # I8 Sl gg oSl ST

8, UG 27 37e et Sfl 1 B o H Fardn g -
‘S T19 R A $B AME,
e T8 Tl |
TTHHA &
AR B b Te| Fabd I

A lot of allegations are being made in this House as well as elsewhere
that POTA is being misused in Tamil Nadu; that a Member of Parliament
has been booked under POTA—even some Members raised the issue
here—and that we have essentially used this act out of political
vindictiveness. | wish to make one point very clear to this House and
reiterate that the hon. Member of Parliament, whose party could not win
and cannot at any point of time even a single Assembly seat anywhere
in Tamil Nadu, can never ever even be a remote match or shadow of a
match to our hon. Chief Minister of Tamil Nadu, Madam Jayalalithaji. So,
to attribute motives for this act of ours that it is out of political
vindictiveness is something which is very hard to digest for anybody. If
at all we wanted to be politically vindictive and use this POTA against our
political opponents, that Member of Parliament would not have been our
target. On the contrary, there are very many giants in our State against
whom we could have used it out of political vindictiveness. The very fact
that we have used it only against a person on whom prima facie cases
have been found shows that this act has been applied correctly and
applied justifiably. The Designated Courts have confirmed prime facie
evidence against various people who have been booked under POTA in
Tamil Nadu, and even the Supreme Court has rejected the bail applications
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of some of them. Now, is it the intention of the Central Government that
the Central Review Committee should interfere in such cases and nullify
the orders of the Supreme Court? There is no justification for conferring
statutory powers to the Central Review Committee to sit in judgement
over the functioning of the Special Courts constituted by the State
Government under the POTA. This would amount to interfering with the
due process of law and the proceedings of the Special Courts which
have been constituted.

Another allegation made against us is that the hon. Member of
Parliament who has been booked under POTA is a very senior
Parliamentarian with more than 20 years of Parliamentary experience.
The same issue was raised in the other House also as to how such a
Parliamentarian could be a terrorist, how he could support terrorism. |
would like to mention that just because a person happens to be a Member
of Parliament, the Government of the day cannot keep its eyes closed
when he openly supports a banned terrorist organisation and flouts the
law of the land. | would like to bring to the notice of this House that it is
the very same Parliamentarian who was, a decade ago, thrown out of the
DMK by the DMK chief. On what charges? It was on the charges of
allegedly plotting to kill the DMK Chief in connivance with the LTTE. And
it was this very same Parliamentarian who, 15 years ago, went to Sri
Lanka...{Interruptions) | am not mentioning anybody's name. | am only
justifying and substantiating my argument. He went to Sri Lanka illegally
in a clandestine manner in a boat without the knowledge of then
Government of Tamil Nadu and the then Government of India. Now, | only
draw the attention of the House that just because a person happens to
be a Member of Parliament, it does not give immunity to him to do anything
and to do whatever he wants. | would like to point out to the hon. Home
Minister what might happen after today's Bill is passed—a similar situation
that arose in the case of TADA. | refer to the Supreme Court judgment in
the Writ Petition of 1995 in the R. M. Tiwari Vs. the State of Delhi and
Others case. In the backgroud of that, in the Kartar Singh Vs. the State
of Punjab case, the Constitution bench of the Supreme Court in 1994,
while upholding the constitutional validity of TADA, 1987, except Section
22, had suggested the formation of the Review Committees to prevent
the possible misuse of TADA. Accordingly, the Review Committees were
constituted by the Government in various States, including Delhi. The
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Delhi Review Committee reviewed all the prosecutions under TADA and
recommended to the Delhi Government and, in turn, the Special Additional
Public Prosecutor in the designated court filed for the withdrawal of the
charges under TADA in all the cases pending before the court. The reason
attributed for the withdrawal of these charges under TADA by the Public
Prosecutor was the recommendations of the High-Powered Committee.
The designated court dismissed those applications taking the view that
administrative decisions could not interfere with the working of the judicial
system, that a mere administrative decision taken on the basis of a
recommendation of the Review Committee was not sufficient to permit
the withdrawal of criminal prosecution pending in a court of law. SLP was
filed in the Supreme Court; PIL was filed in the Supreme Court praying
for the direction to the designated court to permit withdrawal of all
prosecutions recommended by the Review Committee. In its verdict, the
Supreme Court said that the designated court was right in taking the
view that withdrawal from prosecution was not be permitted mechanically
by the court on an application for that purpose made by the Public
Prosecutor; it is equally clear that the Public Prosecutor also has not be
act mechanically in the discharge of his statutory functions under Section
321 of Cr. P. C. on such a recommendation being made by the Review
Committee and that it is his duty to satisfy himself that it is a fit case for
withdrawal before he seeks the consent of the court for that purpose.

Does the Government want such a piquant situation to arise in the
near future? | am afraid that the Government has either not taken
notice of article 50 of the Constitution of India or ever accepted the
principle of separation of the Executive and Judiciary.

=T H H ST & BT A fb-d Heflal b BRId MY A BHD! HrIa-
BT AH ol | 3rsaroft oft, 37 &1 U1, & dTeld Bl 9Tl g8l &I, I8
BHA b Pl precl ofil | I |

THE DEPUTY CHAIRMAN: | think if he could speak in Hindi, we
should start learning Tamil.

it Ao e ( HERTSY): Afferrg | Rl &1 WieR f&ar ST &
2l....(AIM) I qgd eI SN DI A ¢ |

DR. V. MAITREYAN: | know Hindi. | sopke in Hindi. But when it

340



[18 December, 2003] RAJYA SABHA

comes to the question of an ordinary citizen from Tamil Nadu who does
not know Hindi, | will be the first person to raise his voice also here.

THE DEPUTY CHAIRMAN: We should learn Tamil. | did not ask you
to learn Hindi; you already know that. | only know 'Vanakkam'. Beyond
that, | don't know anything. Dr. Chandan Mitra. Is it your maiden speech?

AN HON. MEMBER: No.

THE DEPUTY CHAIRMAN: Then, he does not have any protection
of the Chair to go on speaking.

DR. CHANDAN MITRA (Nominated): It is my maiden speech,
Madam Deputy Chairperson.

HII SURHTAfT WEledl, &1, I8 el € & w4 § ygell IR W1
T W97 o forq | 7Y it A fadRres ot T & uieT & ArTel 3, H S9!
FHAT HRA F foI0 @7 gl § | 39 IR H 9gd R a1l Pel off gl © iR |
STYT AT Ig ey | HE FAlTb AR Sl AHAE & AR I § BBl ATedl g a8
Te BICT Al a1 & 3R H e § 5 g8 S uraer a1l o € diel a1 il
GEIANT G & T SUP IR H GHIINT F SiI SooIT¥ o I8 & SHD! FH
B DI &= H I8 U 984 IMTeT had & | Afb JAcdparg & Sl gge] ford
TIF F 9g 2 T MR IR T 3% A1 20 ATA A T & & | oAfpeT g g
ST ®1 I8 A1 B Il & 3R YRI g1 $9 e aR H SINea © o fhd e
A R g A Sicieare thel R8T 8 3R JATidareg & e &b [Ty ggel Sl I
T ¥ J PAGR IS T & 3R T B g DI SR 8 | 5 S0’ Dl
3RST = 7eqH a1 8, fIeT 7 7eg™ (a1 & 3R a1l & <91 1 78« &)
EE |

H e § o 9RA A ugd W 39! Hegd fhar g e fog, gge
TTST I TR F31T AT 311X A UICT AT AT &1 374 STST b 3JHd Bl 89 a2
A1 IFH SITGTOR GRUAN & B R T 32 8 | ol I8 Wi 98l 2 o uoime
H S9 Sddarg el gl o7 3R I8UA BT AR A SH I TSI &
PR P X 98 BH I | ART BE P] A9 I8 © b SRR AT H
WRIBR U B $1 (HAGST & SATET G & AR SHBT il Tl SUANT BI1
MY AT WA IT T8I 81 1 & F Fehds I U DI ol T | g4y
QYA ARG, § IR A, 3T YA, 8 @3 St 9 I8 HE
T, IE T1deT HRAT ATE b ST AN AT $HH 1 I2 &, I8 984 30|
q1d 2 | Afp 59 IR W) A1 Ty o ddharg BT W B & v iR
B AR UG b A1 Sl B &b (7Y AR FAT-9IT ST67d & | H FHei §
fo g forg
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Hex e ISH SNl Ud heIRI BRI B -FaRAT H o1 A1fey e 37aR1e
S 59 AR ¥ 81 {6 $O IR DI FATBIS HR AT S 1 A Fel aromTeg
2, hexd HIgH & 3R RTd IR Tod oI Uhed MR ol siftaR e
B D! AR PR P |

AidhaIg Ueh thexcl HigH & | ddbdie [hdl Udb Uid, U< db
W T2 B | 3rt-2rft fored) ey =1 T TS SRfSH &F 91 Bal | hINT Tex
RS 1 Rrth wRd 3R gifepe & arex dob diffa e afcp sa @R € b
VAT s ITSAT A B TBT B | 37 U A ABY BTG BTG I DY
IRES, IRES I [98R iR TER 9 gad RIS AHT UR B & J9Ted
qd I8 el BT & | Ul RIgUeE &1 Sidl $- & oy Sl & b <R &l
U PheXcl thIgH B goft f3AT ST 3R hexel UoiIST & HIEH I &1 5Hd A1
& ST | 3FIRSBT H Bevdl HIgH Bl PSR & AR $O ATl Ugel TXRSH Bl
9 hexd HIsH & SRR 3 o1 11 § | § FHeIa1 § b I8 gab axiapT & foras
A Q1 FI9] TRTe &) Add § | U Al 1 § gR-IR I8 HEl Sl & b g7
RISt 81 78T 2 3iR Torifcres RO 9, o STl F 3iR ITSrifid
faRYferat 1 9 R & foly SHTet 81 8T 8, Toid g¥iHTel 81 38T § | U9
fRAf 3 2T SN | T aR hsxdl IgH & ded $9d] IR AlfcHhls Y
o S 3R Bevdl TSRS &l SHd! Sidd BR- &I golrord of Sy df §

A § [ 3 QR ATDbare &l FHRIT A &1 H 84 MR 37T 817 |

SUHTART HEIGAT, § S99 31fd T8l Her @redl g | H b J8]
FHET ArEdl ¢ & I8 duied fAdue 95d Sed) © | R a1 &1 it yraem
T T 3R 394 Y U8 Bl A1 ¢ b Aot Ry HACT 1 <1 {01 8T a8t
we Reg wet & Foly o= gret 81, swferg & wwsman g (6 S 9ra & § de
TS VBT § 98 914 95 Hoigd 8Id1 & b 39 IR H1Hel I, Mcbara | S &
S 914 § SHPI TS Brai 1 axid 4 MR ALTATSol 1R Hhexdl I UTse, eI
A BH QX1 TR & H FET SGRIY AP HIEFH | WRDBR A BRI G {5 I8
3P IR § A 3R M IS GG B Bt STovd 81 af hexd Hrgd AR
TINTH DI U IIET FHRIT ABR $HBT U T TR TR gADh 12 3T
& UTH B | gIATE |

. IM 9 HSRY : dE ARG, TARI UIS] T Sl & 3R
AN 7T &7t T TR St T e 9 & 39 UieT ST o faRig <81 | A
AT &, BARI TSt BT A1 8 P g8l & 39 <9 H§ &5 U B © oD
BRI TS~ AT F FUCT ST FHdl & | 59 < Bl BT d-TS AURTAT
IR Fe-g3 A e & foy Jem 2 | A8 919 I8 © % 39 A @1 '
TR Afdem= & Ar=met & faua
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A & MR Al A-H1a1g 2, 376 i ufige 719d 8 | 89 7190 © 5 o
S ARSI & AT TSR &, ST &1 8Idl & 84 Y& 4 & 41d Pl B8 I8
2 f dieT S A &1 ¥R SRR 811 3oy 519 Wt g oW fird, g9 |
[T H, 5T GHT H 3R ST Sdise A G311 o7, SHH 59 B BT [R1g fovar
o1 [MEIEdT, TEwAl Sft 7 — 59 I8 Uit ST N &1 I81 o1, 3R F8 Il 3
g BT oAl 6 3 BT DI WRT GHUANT BIT-AREAT &1 o7 o 54
BT BT GOUINT T8l BN 3R § BT BT o4 W SUAN fpan Srem, a8
R & Raa, cRRwH & RaalTd fham SIge | 7R Heled, SiTfe g
A ARl - 9 BT € [ 9 B BT WRI gHUANT 81 &1 & | H A1
8 3T ST | ST ATgel g b S7eb 81 g &l b b Il UIeT Bl P a8
SAH TS T IR I RIS T ITE Ul I F 3ieX ot § 95 fpar g ?
TR | TS |l & -1 S ARSI & RS o, I= oIt # qiel &
31ciia dg fovar T | R d SRIEH 9 2 981 gadl 3R goRv &l & , fawg fag
IR &, IR.TA.TH.& AN W BIs Uil $I HTIare! &1 g8 | &9 9T &
Ract & Uep R I 1+ ATSIREIS P RaelTh Ul oman 8, gavt 3R 3R
=TI BT A1 59 AR b gt Y faeg fawg aRve, a9 5 3iR IRTAd &
Anl & Reetrsd -l arsreTRiear &1 w1 ra fbar, S96 Raers i grer
S ARG AT (MEIST, IRES 4 12 I BT g2a180,d%9 Bl gel-ad1 d SR
2 ? ST RaclT 31T ST I o7 I &1 A8 1e T, A% faR Tefd 81 Al &,
<1 ¥ 3) +ff 800 W 31fF AT UleT H 9 § | 1 9 9l SR © 2 § I8 pe
ATEdl § [P 9 BT P 4RI GHUINT 81 RET & | 3R 9 BT Bl PRI
JYYNT BRAT & Al 95 AR AN e*|Ied §*Areq & 9l R < H a1 3R
AT IS HeA1 32 B......(FAYM).... I e T B 1 TR TS 8, IR
GESEASEESRS

i Hora T : I ITH AS B |

WM 3T SR : d AT <9 H gH-gHABR S RIS Fgla ©,
ST <9 1 Tha 3R SRESAT 8, SAAS B 2 ..

Y T, T STEAIfeT (SIRES): 9T QA STl BT 7 of Fdhdl & Sl
S G H 3R 9T ThT 9 S AP | ....(FGEHM). ..

o). Y 29 SR : d Bl A MU 59 S § 2 3179 o TS =1, 3179 al
TR & VA SN BT ...(SGET). .. o ST | 3119 of 318 S9P! | BIF P Y& 8
JMIHT A ? ...(TGEH). ..

*Not recorder.
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Y T O SR aTforan : {H, 1 U Al HT T foran S aehdn § 2
3R 31T GRS PR <...(ILT). ..

1. IF G HSRY : TS 7 U {7 A1 3777 AT & ITD] ... (Faeg). ..
7 T TR0, e aterdn : HeRy Sl |
Y. I 39 WY < B SN |

37} TH. Q. IEGATOIT : 3R H 1 o1 Y6 b dl H FEa1 e
IYH PR G LT ...(FaYM)....

o1 . YW 29 YSRY: 3MY 7 ¥ SER BT M ol 8, BT SER BT 9
o | 3MUPT I fSHET 82...(AQEH)... A T8 9 B, Hed d8f ATHhR 96
ST | el UST 93 o, 31TST I8F 93 § | 3BT BIg Sid el 7 | VST fSthaer o
I 3T IR T AR AT, R 2] ¥ Ul T8 | ... (AGET)....

3t O, SEQarfern : feH, H Uidl &1 9ew I8d §Y & T8l
el ATl....(FALH)...

o M 9 WS : 3T 37T JET &, Pl B TST 37 AHhd & | Bl
fSHTT 781 © 39741 |

IUFUTIf : 79 T ...

. ¥ <9 WS : § G PR B § weled....H TH BR VT g |
..(TAT)....

37 T, O ITE AT : 781,781 3R URURT STei] & e /&l ql GiuRT
ST SINTT | A-YSAT , 31T |- H eyl < <INY b = foram soem af & &t
A ...(TFYH). ..

W I G HSTRY : AT 2 FRIS T, H 59 IR ol AT § |

SURUTRT : T g9 R O U wfew § | e Sit.....fedweE @
IET 9IeT & IMSHE TR | 31T 39 v § SRRde fhddl &7 91 odh) S 59
U BT I fSths 8] B FhdT ....(FTLM). ..
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1. M 2 WSRY : § 1 I IB[ HETgHId 8 RET g |

JURAHTIRT : 3ATT HETIHIT HEDR &1 Wb SITg |

it o A < HETHIT Bad 2 3R HUR H UIe] o Bl Hedl © |
JIAATILT : TAT 21 8 | Let us not....(&EHM)....

. IF <G SR : H g9 G P A SAPT ¥ o 8T G, ITDI
HETIHTT HE XET§ |

IIRUTIRT : H (Y B8 & § [ PIs V) ouRT 89 8184 H 7 STl

fo5 S <7 39 B9 & HER ARl €, S9% v 9™ Il fog o |
oo (STGT)....

o). YM g WSHI : GBI, Ugol §Y I 9 fu e 8 |

IUQHMRT : 919 G, T O G ATY | AT BT Bt ATID]
TS IR IR G & Rifp 39T M9 bls A1 fMAT, el BT Dis fha) 3R
BT A o 1T TR Ut RIerad 8 Jadt @ @ g9afey d9d fov 98av U8
BT e o I8 IRal ST B SN A foIy aRIER 8T |

1. XM <9 HSRY : HElS T, | <A SHLT SATT AT AT |
IIQATIRT : ST 8, ART AT TS AT AT A | ...(FGEH)....

it TN, Q. E AT : HEISAT, U TTToTell R o off e
T JMSH! BT AT oI 7107 1. (aET)........

1. ¥ g YN : I9H Y 3MTBT BT AT | 39 SIH1 OR%B oI ¥&d
2, 3N 3eR W oA 8, SER M A E | ... (FIIH). ...

ST : IR BSY B AR W ' B ff WRT &
2....(aEgM)..

. YW g YN : FBISAT L3R g9 IRURT 8] 8, 3R 39
BT H SHBT 9 U8l 3T 81T ... BRT BT 8 b ugel Hf s9d1 A9 e &
| SR T&1 3TTAT N <1 & BIS VaRTSl Tl & 7RI T |

ITRUTART : ga Al a7 Apel Bkl & AR BTHY Bl Sl Uh UNURT
BT €, I SR d A 7 oIl 81 , B, WRRT AR Rargd & fogrs
A...(FqYH)... § b

*Not recorded.
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1A BT ) STA19 < T § Fifb d ATIY B8 I & SAfIY 379 4§ 91l 381 § b
IR BTH¥ DI URURT & YT(deh =1 81 Al DI 4l $A 92 g1 81, T8 BIeT 8,
371TBT 81 AT 1T 81, ISP (BT A B Bl TORIGS B I AT ToR A
R §U B URORT A AlS 99 &1 8 el § |

1LY 99 Y™ : AT, § WeH HRETE |

SR : 999 G HITY, 3MUHT TT8H 1 B BT GH BT AT |

1. IF <G ST : H T8 H31 Sl 4§41 1 el A1edl g [ gqdl a9
T TR AN 81 81 & IR I8 I3 4 el o ? 3y H (91 urct &l
3R ¥ Y: IHR W 3iR I8 #A1 Sl § S gredi g 6 1 TR ers1 B
TIATS |

PROF. SAIF-UD-DIN SOZ (Jammu and Kashmir): Madam Deputy
Chairperson, as far as terrorism and cross-border insurgency are
concerned, we are one with the Government. We are one with the hon.
Deputy Prime Minister and Home Minister. But, | want to say that POTA
has promoted terrorism in the country. It has not solved any problem of
the Government. This amendment is unnecessary because it is now
common knowledge in both the Houses of Parliament and also in the
press that it is being done for*.

THE DEPUTY CHAIRMAN: He is not a Member of this House. | will
not permit you to mention his name.

PROF. SAIF-UD-DIN SOZ: Madam, * name will have to be referred
to because he is an important figure in the whole discussion.

THE DEPUTY CHAIRMAN: No. You may say, 'A Member of the other
House", but not the name.

PROF. SAIF-UD-DIN SOZ: That is a different thing. Then, that
becomes an allegation.

THE DEPUTY CHAIRMAN: | am absolutely clear on this. | did not
allow Bhandariji. And the same rule applies to you as well.

PROF. SAIF-UD-DIN SOZ: The Government is under compulsion to
do this balancing act. The DMK has been told, 'Here is an amendment.
Whereas, AIADMK has been told here, 'lt is a very minor amendment.

*Not recorded.
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But, the law, as a whole, will apply.' But, here, the hon, Member of Parliament
was sent to jail. | must say, with a limited sense, it was misuse of this
Act. It is also an organised effort now, to provide him relief. This is my
guess. | hope we shall be living, God willing for the day when you will see
that * who is in jail will get relief. It is, primarily, brought before the House
for this purpose. Madam, POTA, | must say, has not solved any problem
of the Government. Even when the Parliament was attacked, the
Ordinance on POTA was in force. Therefore, Madam, our apprehensions,
at the time, with regard to enactment of this legislation that it would be
misused have been proved correct. | feel this is the consensus of the
country. | want the hon. Home Minister to respond to the consensus in
the society. | would say that it is a draconian law, which is meant for
jungles, not for the civilized society of India. Our apprehensions that this
would be misused the way the MISA had been misused have been proved
correct. He was against the MISA.at that time, and in the same way it
had been misused as the TADA was misused.

THE DEPUTY CHAIRMAN: A former Member of this House, Mr.
Kalpanath Rai, whose name | can mention because he was a Member of
this House, was put behind the bars under the TADA.

PROF.SAIF-UD-DIN SOZ:You know what had happened to him?
THE DEPUTY CHAIRMAN: He died.

PROF. SAIF-UD-DIN SOZ: And, now, what is happening to the
innocent families all over the country?

Here was a netaji. | respect thim. He was saying," | have a point of
order. "He was not prepared to listen. Now he can raise privately, a question
before the hon. Home Minister that for seven months a journalist was
incarcerated under the Official Secrets Act, which is also a draconian
law enacted in 1923, with no amendment, and that was changed for the
British society and he was sent to Tihar jail and after seven months --1
think, the hon. Home Minister must have been one of the important figures
in the Government who responded to that situation—that fellow was
released because there was no case against him. Netaji, who raised an
objection said that he had a point of order, must raise a question with his
conscience that a journalist, an Indian national, was incarcerated in Tihar
jail. Of course, finally, he was released because there was no case against
him. May be, the hon. Home Minister played some role in that.

*Not recorded.

347



RAJYA SABHA [18 December, 2003]

There was a lady judge in Delhi, whose geography is so poor that
she did not even know whether Gilghit happens to be in India or in Pakistan.
She had no time to interpret e-mail. With the result,a promising young
journalist had to spend seven months in Tihar jail. When you want to
have a law, it has to be a foolproof so that no innocent person will be
touched.

Madam, Mr. Raghavan was requesting the hon. Home Minister to
come before the House with an amendment to Section 21 .Yes; when he
comes here, | will say he has responded to the society's requirement.

But here is an amendment 1S7d 31T B8R & o1&l Ugd s b Udh
gTferamHeRae STaT ! qUIc HRal g |

- US S S Ol st )y Sl S (Bt S i S 58 ST

He was very vociferous on the POTA and had supported it. 13T
FHEd 7, il felt & forg ot wiear 2, a8 ge AR S 2 |

S lls S 2R (e (el os o BaseS ) ) S " e S Ll

“He was very vociferous on the POTA that this was the best
law to combat terrorism. But when he was arraigned and sent to jail,
this Government could not do anything for months. Finally, they came
to Parliament with an Amendment Bill. | would like to tell the hon.
Deputy Prime Minister that this law is being misused. This was openly
misused against the minority community in Gujarat. It was misused in
Jharkhand. It was misused in many States. The hon. Minister knows It.
There are umpteen examples of misuse of this law. | have so many
examples to cite as to how this law has been misused. But | don't want to
take much time of the House. | want the hon. Minister to kindly respond
and take this House into confidence and cite one concrete example
where the POTA has succeeded in arresting any terrorist action and
prevented it. Could the Home Minister give one such example throughout
the country. You go on arresting people, and the most overwhelming
majority of them are innocent people and they are sent to jail till the Judge
takes cognizance and some relief is given. It is a draconian law become
any innocent person can be taken to jail at any point of time. He has
himself to prove that he is innocent. This is such a draconian law.
Then, what are the Central Government and the State Government
meant for? This Is the

tTransliteration of Urdu speech.
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question of human rights. Human rights are being trampled because
anybody who is arrested shall have to prove himself or herself that he or
she is innocent. This is the draconian element in this law. The hon. Home
Minister should take notice of it. When the National Conference was his
alliance partner, it was supporting the POTA. Mr. Raghavan has correctly
said that the Rajya Sabha had rejected this draconian law. Then, there
was a joint session. | had convinced myself that there was no need for
that. For a time you apply the POTA, but there will be a day in this House,
in the other House when the POTA will be rejected by us as the
representatives of the people. The National Conference had supported
that law at that time. Only yesterday, one of the National Conference
Members rose in the Lok Sabha and said, "This is a draconian law. We
were off the right point when we supported it. We had apprehensions, but
we controlled our apprehensions. We just believed in the Government.
But this law has been misused." This was a Member from the National
Conference, which had earlier supported this law. Here is AIADMK, they
were supporting it at that time. Now, through this amendment, they say
that their powers are being taken away. And, rightly so! | think, the
parliamentarian, some day, very soon will be released through the relief
provided by this amendment. Madam, there is a consensus outside the
house and also inside the House that this law must be substituted by a
law which is genuine, which gives full protection to an innocent person.
Since | have said that | will not quote many examples, | would only bring
to the notice of the hon. Home Minister and this august House that last
year three students had been arrested at Shamli. They were pursuing
B.Sc. (Agriculture) course there. Since, then, the Chief Minister of the
State and, perhaps, all of us have been wanting to argue with the
Government—that Government and this Government—that they are
innocent people. The one proof of their innocence is that when the
policemen went to the college Principal and college teachers—they are
not Muslims—they told them about those boys. | can quote their names
because they are, at this time, in jail under the POTA. | want to tell the
House that they are innocent people. (Time-bell) Where is the time for
Mr. Sibal so that we argue their case in the POTA court? But | would like
to say, Madam, that the police tried to make witnesses, to create
witnesses. Now, the people who have conscience are not going to support
untruths. They failed. There were 23 witnesses produced against these
boys, and all of them were policemen. It is a shame that these 23
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poficement should say that these boys have to be arraigned under POTA,
and they should be in jail. One Police officer reportedly told the father of
one boy 189 FT X Fdhd & | Yoidil dTel IS U2 Hd & | I8 BAT &
TSdl g |

- = 5 2 US MmO S8 Ol 13 s il - S8 SIS

They were arrested under POTA. Let me tell you how the human
rights are being trampled upon. On 8th March, 2003, they were arrested
and for four days they were kept hidden somewhere, they were beaten
and tortured to confess that some terrorist who was killed in Delhi was
their friend. These boys wept bitterly. They said, "We never knew that
fellow. We have nothing to do with Aftankwad. We are studying here. You
can enquire from our Principal or our teachers." But the policemen tried
to 11T BT BT 9

O ) S iy S (S

Sir, you know now draconian this law is. No civilian; either Hindu,
or, Muslim, or, Sikh, came forward and said that these boys never ever
indulged in Atankwad, or, terrorism, or, they had not done anything in the
college so as to link them with terrorism, and they continue to be in jail
15 9% gafoy wedr g % oma & 23 faeaw € ok |9 gferdis 7 1 oM

BISHIC H SToT AR Bl Holil, 39 Bl Ud T o fb Rraifiic $8i 2 |

o S8 AL Gl -G e ol i s O D23 S Gl AS U WS A il e
- = o S aalazs

There was an illiterate judge in the Chair, 1+t & 91€ 89 9 I8

RS2 o |

ALY Gisls ) e 2 S ol

There is corruption and incompetence in the Judiciary, i am speaking
from my heart to tell you this. Kindly study the case. After the Official
Secrets Act, 1923, of the English rulers, there has been no amendment
in that law. You can arrest anybody, and there journalists were in the
Tihar Jail. | raised this question of three innocent students with full
sense of responsibility. We are against terrorism. We are against cross
border insurgency. 931 AT< 31 IET &, H JTSATUN A2 Bl IS ST & E |

05 Lo Yo b S calia (581 ae o 2 Ll 3L g

You are the people who released the Jaish-e-Mohammad Chief and
he is promoting terrorism in Pakistan. The Americans are very much
indulging in our affairs now. We were having a dinner with them a week
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ago. They wre trying to tell us that there has to be a dialogue. | said, "Yes,
we should have a dialogue”. | told them what the Jaish-e-Mohammad
Chief had said in Pakistan. | told the Ambassadors from America what
he had said only the day before. He had said, "Jehad means killings,

killings and killings." It is un-Islamic. But he says that if you go against
my version, that would be unislamic. His boys are active in Kashmir.
Dialogue has to have some purpose. So, there is no need for me to give
proof to the hon. Deputy Prime Minister or to this august House that | am
against terrorism. We are fighting cross border insurgency promoted by
Pakistan. But, | must stand here to protect the innocent people.

+HeH, § Ug FaTel T8I BeT aTedT g MMRAR JTSAT0N AIEd Id B Hd 914 &
SI9 JHR IR ST AN S A IS @ B 1R Felv dmMSia A g @l sa o
IR 3R FHIE BT

o o i S S ) cabia J1SET AT G Lils WS G s m O cale
s el e ol B oo din S iy R e ) Se S Giga i sl ) gl
-\S}.) k:\}.n"‘)..l

After raising this question, | want to say that this is a draconian law,
and the Government of India must show wisdom to remove this draconian
law from the Statute Book and bring to the House a law in which the first
condition should be to give protection to Indian's sons and daughters
who are innocent.

THE DEPUTY CHAIRMAN: Shri R. Shunmugasundaram. You have
three minutes.

SHRI R. SHUNMUGASUNDARAM (Tamil Nadu): Madam, this Act
was introduced out of a fear that the terrorism, which is prevailing here,
would greatly affect our country. Now, this Bill is being introduced, we
welcome it on behalf of the DMK Party because it is being introduced out
of a fear and out of an experience that it is being greatly misused by
some of the States. We believed the hon. Deputy Prime Minister when
he introduced the Bill and said that the POTA would curb terrorism. Now,
we still believe him. Yes, after certain months of experience, we see that
the misuse has travelled upon to certain areas to affect and greatly injure
the democracy in his country. What we see is, leading political figures,
representatives of the people, journalists, etc., are being booked under
this Act in the garb of they being terrorists. There are several States, and
the figure is given as 17 States. Nearly about 60 per cent of the States
are not using the POTA. The rest of the States are mostly misusing it.
When this is the experience, we want to know from the hon. Deputy
Prime Minister whether we should tolerate the misuse, and we want a
message from this Government ...(Interruptions)...
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5.00 P.M.
SHRI DIPANKAR MUKHERJEE: It is your Government.

SHRI R. SHUNMUGASUNDARAM: Yes, we are a part of the
Government, and we are proud of being in this Government. My question
is, are we going to tolerate the misuse and misrule? Is it not a breakdown
of the constitutional machinery? The misuse of such strict laws is not
new to this country. We have seen that the MISA, the TADA and other
strict laws were misused earlier, and it was the incident of misuse of
TADA that created a furore sometime back, and we had bitter experience
when one of our former Ministers, a lady Minister, was booked under
TADA and she served prison for more than eight months. Ultimately, the
court cleared her. Ultimately, when the Supreme Court dealt with the
misuse of TADA in the case of Shri Kartar Singh, it recommended that
there should be a review of such cases where the Act was misused.
Thereby, the Review Committees were recommended by the Supreme
Court. That is why we now have the Review Committees. These Review
Committees are projected as if they are powerless, and it is also
commented upon that whatever amendment is being brought now cannot
help the Review Committees. It is not true, Sir. What Mr. Kapil Sibal
mentioned in this House that once the investigation has commenced, no
Review Committee can interfere with investigation and set the record
right. That is not correct. It can be corrected. There are provisions. We
have seen that cases are being withdrawn een at the stage just prior to
the judgement. And, that is the case. When it is permissible for the
Executive to review its own sanction orders, it is equally permissible....
(Interruptions)...

SHRI KAPIL SIBAL: | wish it could be.

SHRI R. SHUNMUGASUNDARAM: You, do not wish here. That is
the position of the law. We do not want your good wishes. That is the
position of the law. ...(Interruptions)... While quoting Mr.Tiwari's case, an
hon. Members of his House mentioned that there was a withdrawal of
prosecution which was turned down because there was mechanical
application of mind by the prosecutor. That was one incident where
after the recommendations of the Reviewing Committee, after a detailed
recommendation, just one line withdrawal petition was filed and that was
commented upon by the Supreme Court. | just want to set the record
straight that that is not the law. The law is, whatever the
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recommendations of the Review Committee, which is administratively
superior in hierarchy, they are to be given weightage. And, whenever it

recommends, it has to be given weihtage. The recommendations have to
be given weightage, and that is the law. | wish to make some more
suggestions apart from these amendments {time belt), some more
suggestions which are very, very essential for preventing the misuse of
this stringent law. | suggest, and | also request the hon. Deputy Prime
Minister to agree to it, that the sanction of the Central Government must
be made mandatory. And unless the sanction is obtained from the Central
Government, which should be cleared by this Review Committee, no
prosecution should take place, and no court should be allowed to take
cognisance. That should definitely prevent misuse by* State Governments,
who don't obey the law.

DR. V. MAITREYAN: Madam,* is unparliamentary....(Interruptions)...
THE DEPUTY CHAIRMAN: What did he say?

Shrimati S. G. INDIRA (Tamil Nadu): Madam, he said * It is an
unparliamentary word. Who is a *? It is an unparliamentary word and he
cannot use such a word in the House....(Interruptions)...

THE DEPUTY CHAIRMAN: *Is not allowed.
SHRI A. VIJAYARAGHAVAN: Madam, * is unparliamentary.

SHRI R. SHUNMUGASUNDARAM: * is not unparliamentary. * only
means uncontrolled, Madam....(Interruptions)...

THE DEPUTY CHAIRMAN: Did you say * or 'row'?
SHRI R. SHUNMUGASUNDARAM: | said *, Madam.

THE DEPUTY CHAIRMAN: * is not allowed. If you say, 'the row
between two people', | shall accept it....(Interruptions)...

SHRI A. VIJAYARAGHAVAN: How can he say like that?....
(Interruptions)...

THE DEPUTY CHAIRMAN: It is unparliamentary.

SHRI A. VIJAYARAGHAVAN: POTO originates from US and UK
and then it is coming to India. How can he....(Interruptions)...

THE DEPUTY CHAIRMAN: We are not totally following UK and USA.
We are following our own terminologies, and * is unparliamentary. If you
say 'the row between the two countries', | can accept it. If he says it is the

* Bxpunged as ordered by the Chair.
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Hindi word, | shall allow it. But if it is the English word, | am not allowing
...(Interruptions)...

SHRI R. SHUNMUGASUNDARAM: Madam, the State Government
which is not following the rule of law and which is abusing the powers
given by this Parliament, by this House, should not be allowed to continue.
If this misuse is allowed to continue, there would be a danger to
democracy. With these words, | welcome the Bill. Thank you, Madam.

IUQUTIRT : ot o Freud | ora S, g f 9 &1 &1 IRIu,
B9 NN BT ST AT 2 |

it Wt foreaA: sneRvii SuwpwTafy wEiean, feed o < 4, faeh
A FHTST ey =Tl & oY 3R gRISAT B I b 7T BIA DI SATTTehdl
TSI &, P 91 S & AR ST81-ST81, 59 -S1d B a1 &, S9 B Bl
SRUAN 41 B3N & | FEgI H BIs AT B 78l 8, FTIdbT gHudn T8l 8l
RE1 8l | Ul RURT § AR ) R a9l © {6 S DI & guudiT ol
R & foIq a8 a1 B | H ATST A1 FeTHA1 iR T8 H31 St &1 W@HTd
BRAT g 1 I Uep ey fAgae oIehv 31 & | Fieed IR uR “dier &1 guuan
BI BT ¢ | HYh 93 9 SIq “UIeT &1 fA8aed S 121 o1, T4 ATHHT 2Ah Bl T8
off 3R ST “grer & faRIe) & I+ Tad STGT 59 91 B efehT I@! o
SHBT GRUANT Bl Gl & 3R 3MMIHT @h B dTall BT Iged SAR DU P
[t R T o, I GIH SITQT W AR (AT AT S $HBT GRUAN 81T |
WP ST T 58 3 79 YR “dier &1 SUdT gaTl, S9& g 4§
STHT T BRA1 § [H I8 a1 Ared § b g8f o wRife Wt guudnT 8
BT 3R 1 o7l & T iU & R Al 7 RN B SAiRIehT @ha! o,
I AT Y STAHT MThT AT o 11 AT HERTSE H g YA UR Sddhard]
Tfafafet =efl, Ta s9-fawpie gU iR IUF 918 ST@! WRBR 1,514 B
WRBR H, B3 3fceare] fafaferdl 3 2nfie sndeparadl l....@agH). ...

it welteT 9T (WERT) ¢ “HiBT AL |

37t <o e : “HieT « fl & § “grer Wi o & | faererRy 1 I8 ©
5 BT 1 ST81 599 W& H dal UIfaaTie § S8l % 89 “dier &1 Ry &-d &
3R BT AR 1T 4 “qIeT ATy T8l T SQ, agf HerTs: 4, Sl fé
1T 3R 59 foTT § BT & IR AT BT BT Bl ARBR BT TR Bl
gl ....(aUM).. .99
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SITET “YICT” BT STANT MR “UICT” DI AN B & Sl BRI §U &, d AeRTE H
8U & 3R FIeed w0 4 59 oy Bk U WRTd $H_ A UTS] &, Bivd &
H 5 foTY T $RAT § | T4 MY B8 AT b gHUANT 81 Hhell & 3R 9
GRUAN DI b & TG TS 39 e 4 Yo ARNE [Jere o1 171 & | 3R
TG 3MMUBT 377271 arforg oY, Sirast ot 1 fHfTad Ik R o9 Gene= fagas o1
BIUF P TG A @I 841 31T, 0T § fded &rar g | § g9 “gier &
e fade & 9 3 9ie & fay wsT gan § |

AEIGAl, BN GO Aifl Sl SR 9RA ¥ AW §, S/ Uler &
THRUAN Bl I & folg ST Heie fadRres amam 127 2,99 U= e Uil fireT
o o1l § foh 89 39! U 8! B3] i I8 BAR RIATE B | SHPT Adeld I8
2 b B2 9 Bl SPT 3fex B 3iek WA B! Fd1dd < | I8 et S9% Raerre =21
2 3R fHd) oft 50 AR & R T2l g I Mo dR W@ oA &
TR ® & IIfIBRI BT HREOT BHT AR | SFRYIST & AT J AFAIBRI
BT & 81 BT & A1 I B9 DI A1 BT SO 8T AT1RY | SN A & forg
B A 8 SN 3R SU-HETHA! ST I8 UR 59 Weigd fJ8ud Bl o
b o7 H 39 IR R | ITh1 W PRAT E |

HEIGT, &1 —<i1 T A 49 4 & | Sl Reyg PSS aT% of1 X&) 6,599
S R HHETS I BT Y1aE 2-I1AT &b TR UR AT-3Tel R AT
B, B b WR W U Reyg HACT 8111~ ord Reg wHl S 918 SI1Q, I8
1 TS H e 37 TBT ¢ | 39k S HIF AT 8h 2 o1 Tel A1 5 I Reyg
BHCIST & 75 & AT 8l g1 “YIer & DR AT AN 8, 319 IR ST & |
I AU MY H U FaRe 2 o i px Reg H3et 7 vab e fam ofRk 71
farfoig {6 g Haer, a8t @t i1 aggrieved party ®, T @fth ¥ ordier @ oft
g $ ReY BHST 4, ISP Raarh Hegerr 7 3R A7 ooy &b 98 it
Aod TaHe B Ry AT 3T BRAT & 3R Agel ReY AT BT HAAT 3R
g Bl ReY BHE D1 b h¥yert & Raarep 81 a1 F1ied IR o= 3 arel fa=1 §
THRTG DY [T U1 81 A1 8 |

SHRI L.K.ADVANI: The Central Review Committee's view will prevail.

it W AU : Ao I8 © P U IR dga Ry wAct &1 S
feiror 8, a8 Ial & SR 93T §, SHB! AT 8 U | U Rafy #
el AT & b ATApaTe U TSI U © , ST o <rwa 133 St 1 i el
T Y 95 991 U3 © Ol BH SHB] BH H HH TSI & ECHIT § 7 o
IR YT YR “UIer & BRI 5F 90

355



RAJYA SABHA [18 December, 2003]

¥ JATiparg Bl WY TSI & EfCHIO H <@ AT, Jo1 G MMefepT 2 fob o1 ared
femT # g9 <vrg YT 81 Aehall & | H 39 Wa & HIEgH I AU AR I @
IS BT, AR XS <oll 9 fae oo {6 o9 9 o 39 ivg iR 9fosy
H B THIT DI RART UST T 81 | “UIer &7 SHUIN gaNl 8, SAH ShR gl (bl
ST & | I8 MMID! U 3TerenT ot |

HEIGTT, SO 919 U8 § & 39 dened fadwe ¥ orfie w1 S
RIS 2, 98 FHS H T2 M R8T ¢ | BUe A8d B & 9gd I¢ ATPR ©,
I8 IR & b IR “IeT AR [ 131, SRR I 31 5, IqD a8
P H $9 SRR foar Ser | 7o = & SR “GIer o T /T 8, 39D Udh
Time frame ST ATRY b 39 A & 3SR MY 31T B FHhd B | 3R I8 39
37afdy P iR AU T8I BT & <l WIS IqD! Dls dog 8l s, IHDT Dlg
YN 78] 8T, SHHT Blg 3fef Te1 I | H FHIT § fob U1 Hifqor T w
J BT TR | 3R T aToft St 37T 379 STdTd § TS B Al STTST ITHT I
| 379 XET T TSI AT SR 3fcfhdTa i, i H 1 ATedl g b IS U
YfrfeRre fae®T 31911 U 20-25 ¥TeT BT 2 RS &, Sl UTfeiaiic & 9ad
BT &1, U oI Briddl Y81 81, SH$ fhddl 7T # 3FRS YT YHR¥ 31
7 oA fohdt JrrdpaTe] e+ Bt Tl AT Uit WA b HRA bl 91d 8 A
A RISATH 3 AR IR “UIST” T <1 S 81 @ | G oIl & b 3771 T
Ifh IR T 8, Bl Bl I IR o Fbal & | SARMY DT STHRATSST 7 fhar
SN | B9R §9 TR & A1l 9 $aT, TR S0 9Rd & A1l 4 B {6 R
PIg 20 AT H TA. G B 1 SABT Aclold I el & & I8 Mddmard! &l 81 Fave |
JMAHATE BB ARATAB AL FITSH! AT 3Mciwaral fIaRT & gef # HITor <=1, F
TS 33T 91l ® | o &afth =1 fopi) andapardt svie & uet 7 fosft ypR
BT YT ST B, SR XBIA W g1 AIRY, SHBT S <@+ AT | Jg
1 9t § W) R oS 2 b 3R SHHT SS9 U1 781 8 3R 39 &b &1
<o RIS sadard! 89 &1 9l §, dl J31 o @ & I9 W “UIer oI,
RIS TR IR “9IeT BT GHUINT B | 39 GHUANT &I § {8 Rl g 3R
AT # 39 ISR $I SHUART 7 8l, 9P U S Ja=AqT & T 2, IFHT 4§
AT BRATE |

SHRI BIMAL JALAN (Nominated): Thank you, Madam, Deputy
Chairperson. It is also my first intervention. As you know, | have no special
expertise on this subject, nor the legal expertise that Mr. Sibal has exhibited
so eloquently. The reason why | wanted to speak was as a non-political person
on a matter, which has excited some amount of controversy in the past. Madam,
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as we can see there are some very valid points made on both sides for POTA's
amendment as well as for the misuse that has been made. So, as the hour is
getting past, and, we don't have much time, let me just make two brief
points. One is that | think it is absolutely true that POTA is being
misused, but it is equally true that | cannot see any political advantage
that the present Government is deriving from the misuse of POTA. In
the sense, that if a 12 years' old child goes to jail, a 80 years' old
person is being put somewhere, or, 267 persons have been put in jalil,
there is no political advantage to the party. So, it seems to me, as a
non-political person, if there is no political advantage to put the blame
for misuse at the door of the political party in power at the Centre, is
probably not justified.

But, at the same time, the fact remains, and, all of us know, that
the way the Act or the Bill has been used, there has been misuse. As
somebody from outside, | can say that, prima facie, it seems it has
been misused, and, | want to use my professional experience to state
the reason why many of the Bills, many of the Acts which are very well
intended otherwise are misused. | am sure, there was an
administrative need felt. Terrorism is important after all. Who can be
against prevention of terrorism as an Indian citizen, or, as a patriotic
citizen, whether on this side or that side?

So, the administrative need was felt, and, therefore, the Act was
passed, and, | take the Government's word for it that it was important.
At the same time, we know it was misused, and, the reason — | had
asked for sometime and it does seem to me—was that the framing of
our laws is such that it gives a broad compass to the investigating
authorities, to the police authorities and the legal authorities to take
advantage of a lot of loopholes which remain there. This is a suggestion
that | would like to make for the Deputy Prime Minister and the hon.
Home Minister, and, which has nothing to do with the present
amendment which we are considering, but, which may be of some use
and consideration later on.

For example, if you look at the definition of the "Terrorist Act' under
Section 3(1) of the original Act — | am not a lawyer, so | may not be
quoting it correctly — but under Section 3(1 )(a) and Section (1 )(b), it
sounds very good. But, if you look at the "Explanation”, you suddenly
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find a sentence which says, "A terrorist act shall include the act of
raising funds intended for the purpose of terrorism." Now, anybody
who is raising funds for any purpose can be alleged to have been
raising funds with terrorist intention, | mean, if you want to misuse the
Act, which has happened. Or, if you look at Section 3(3) under the
same explanation it is stated, "whoever conspires or attempts to
commit, or advocates, abets, advises or incites or knowingly facilitates
the act preparatory to a terrorist act...can be apprehended".

Madam, Deputy Chairperson, what | wanted to suggest for the
consideration of the Government is that, in the next round perhaps,
Acts, such as these which can cause certain amount of harm to the
general citizens, which can be misused, as we have known — and this
does not apply only to this Act, but also to certain other acts, which are
already in news — we must look at the definitional aspect, the
implementation aspect. It does not simply help to say that the
Superintendent of Police, or, somebody else can do this. But, if you
have a definition which allows for this amount of discretion, intentions,
not only the act but the intent to act, not only the fund being provided
for terrorism but the intention to provide a fund raised for possible
terrorist activity, not only to abet or to do but also to advice or to speak,
then, obviously in certain States, in certain opportunities, quite contrary
to the intentions of the Government, these particular Acts can be
misused, particularly if you are given powers which are extraordinary.
So, Madam, these are my suggestions. So far as the present
amendment is concerned, with due humility and respect for the legal
expertise of some of our friends here, | would say that the present
amendment cannot make things worse. As far as, as a layman, | can
read that it cannot make things any worse than that they are. And, if
possible, probably, it would make enforcement better. | would
therefore, like to support this particular amendment. At the same time,
| would like to urge the Government to take a look at this particular Act
because it has aroused so much emotions and so much excitement all
across, and which is beyond party politics also, because some of the
States, which have been mentioned, are not at this side or that side.
They are on some other side. | would suggest that the definition of
Terrorist Act is perhaps one thing on which we need a certain amount of
close attention to define it very precisely and in a very definitive way.
We should allow as little discretion as possible and not go into
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intentions, because the intentions are always very difficult to prove or
disprove, but go into the actual acts of terrorism. This is my suggestion.
But, so far as this amendment is concerned, | am happy to say that
the Government which nominated me will have my support on this
particular item.Thank you.

THE DEPUTY CHAIRMAN: You mean the implementing authority
has to be clear about what the person is implementing.

st e RiE afes @RI : STyl Teiear, § aH-g S
TETTH ST §RT IR (6 TR e BT GHT $HR & [ W1 g3 8 1 59
TG ded & fagH 9w 59 919 9 gHd J8l 8 9hd ©§ P e
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3R AR I9 e w30 Sff 39 a1d & forg a9 & forg aerg & urs © f i
(T o UICT & GRUIRT Bl Sl T TaHH o DI 2 | Tl I & 2t &
TITHE B & 3R s e H gD HIINT gl © | I3 M &I 91d © % e
ATl & g2 IR, GRS Aol P aed IR 3R 80 ATl b g U= 4l UIeT 59 Joob H
ST TRAT 2 | S "EH18 B STFBRI oI & RIS A1 Y 98T #3AT Sff
F |1 8N b gARTGIT $79 9181 ®1 7 81 3R S9! AUl B Bl 8 Ry,
IS b WY H, R HHCT & M S BT SR QST @fth o, difsd uer
B TS |

AT SUGHTART HEISdT, Uh Fdlel Wl Bidl & | ¥aTldl I8 ©
Reg Hadt Wt we Tg-He g1 1fed 8l iR Sia d A9 bs ARDPR §RT
e AT THET SR SR R HEl aRRURT Ui g8 b o ok 89
T2 H U 8 UTST Bl RPR §s
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dql wIE 39 At Bl =g T A URAT | ART AR Sume JA ot 9
IR & [ SH/H AIH-ATH HSIRTSOIRA [HdT ST fob I fch BT IR D
SRR I 8, IAST ARTY F1 2 1 0= UIeT ol S R8T & 2 86 & 9
R, ST & M TR, foliT & M UR UICT B BT GOUANT 81 8l §HD! ATIH]
FIRYT AT AT | F A § 6wy a7 ifcr 7 8 s v & 1
Y B 2 &R 7 3757 Forem 2 | 98t weas © fF Siet wiier & o @t
1 8 A1 SHH b5 AXPR BT QY 4l T8 © | B9RT I eRATIN & [d8] B
HT IS T | IQW & I Hah BT £ 3987 © [ Yo § SITeaael dr] <& ol
QISTENI B STRaxd T8l TSl | ITR Y3 AR ST R 1 f7sh gl | agi
SOUANT B3TT, SHBI PIs THR e| Fbdl | H U AoTId ATl F a1
TR PR, IR AR ARG 8 b 89 3MTcidpdrs A o & A WRIISIHIID
TRIGET TR T8 §U I ISTHTd Tell A $HUR SSHY TRBR DI eI & &l
BT B R ATl b RIATE AR HSR 7 F91¢ 3R HSR BT g0
b T8 b ARTD! BR e | BT & AlSTar b 81 H Udh-47 I BT B Dls
TSI RIS 1 BR Aeb, i P AT Pl [ARTE 7 BR Aeh, $HP (1Y BH TRBR
I AT PRAT MY | AT ST Te1 9T~ 4l BHR ST -BHIHR Pl
AR WS | HEl, e AR el @1 9 forar- area | g |8l o |
el |Rl 1 Sid #o T1 | IR A F A W F WER B I
ERBRI B HUR RISHSIT HHT BT, T8 ARTIRIY & | 3 H ST FeNe AT
Y FETTHAT ST 1Y §, 39 (AU e U7 ol gU Sl GRS HRAT § |
gIATS |

SHRI H.K. JAVARE GOWDA (Karnataka): Madam, this is for the third
time that | am participating in this discussion. First time on the original Bill in
this House; second, in the Joint Session; and now on this Amendment Bill.
The reason behind bringing this Amendment Bill is that a few State
Governments have misused the POTA for political ends. This is one of the
reasons for which this Amendment Bill has brought in. The Amendment of
Section 60 says, "Without prejudice to the other provisions of this Act, any
Review Committee constituted under sub-section (/) shall, on an
application by any aggrieved person, review whether there is a prima facie
case for proceeding against the accused under this Act and issue directions
accordingly." The point, which | am going to raise, is this. If court says prima
facie case of POTA is there and the Review Committee says there is no
prima facie case, then | would like to know whether the findings of the court
would stand or the Review Committee's. | want the Home Minister to make it
clear. If the court holds the view that there
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is a prima facie case, even if the Review Committee holds the view that
there is no prima facie case, it is the court's decision which will prevail
and not that of the Review Committee.

The second point, which | am going to raise, is this. This Act was
brought in to curtail terrorism, but some States have misused it. Now,
the common people of this country are looking at us whether this is
the only law which is being misused by various political parties who
are in power in different States. Why | am drawing the attention of the
Home Minister towards this is because almost all the political parties who are
in power in different States are misusing the Scheduled Castes and Scheduled
Tribes Act. Fifty percent of the cases have been filed against innocent people
and there is no provision for anticipatory bail. This matter has been brought
before the Union Home Minister and State Home Ministers, but nobody has
come forward to bring in any legislation. | doubt the intention of this Government.
This is only to give relief to an MP. who is behind bars. Even after passing of
this Amendment, | do not think he would be released. Because the judicial
decision will stand there. Because in this case, prima facie charge has
been framed.

| would urge the Home Minister to make an Act repealing the POTA
in totality. Otherwise, it would be only a matter of offering sugar to the
DMK party and not to the AIADMK leader. | may be wrong, but | would
submit with due respect that this Amendment would not help in containing
the misuse of power by various parties who are in power in different
States. For that reason, | draw the attention of the hon. Home Minister to
one thing. Please, look at the common people who are suffering; the
Scheduled Castes and the Scheduled Tribes Act is being misused by
all political parties who are in power, whether it is the Janata Party,
whether it is the Congress Party, whether it is the BJP, whether it is
the Bahujan Samaj Party, the ultimate sufferer are the common people.
| will explain why | am using this opportunity...

THE DEPUTY CHAIRMAN: Mr. Javare Gowda, you can use some
other opportunity, not this opportunity, to highlight those points,
because we have a specific discussion on a specific subject. If you
want to raise the issue relating to the misuse of the Scheduled Castes
and the Scheduled Tribes Act or on any other issue, | assure you that
the House will take care of the points raised by you. But don't mix up
the whole thing. {Interruptions)
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SHRI H.K. JAVARE GOWDA: Madam, | am not mixing up any
thing. | am highlighting the point that the Government is not interested
in addressing the grievances of the common people in the country. It is only
interested to safeguard the interest of their allies. That is the only point | am
going to highlight. I am not going to say any other thing. Under these
circumstances, | submit, with respect, to the hon. Home Minister that the present
amendment to the Act will not solve the problem. | request him to bring in a Bill
repealing POTA in totality. With these words, | conclude my speech. Thank
you.

SHRI M.R ABDUSSAMAD SAMADANI (Kerala): Madam Deputy
Chairman, as the time is too short, | am only enumerating points, which
| have noted down here. Madam, | would like to make one request to
the hon. Home Minister. Anyway, one thing is clear that there has
been a gross misuse of POTA. That point need not be debated. The
hon. Members from both sides of the House agree on that point. |
request the hon. Home Minister and the Government to make a
thorough enquiry in this regard, and to evolve some mechanism to find
out what kind of misuse has been there, and how that problem can be
solved. Madam, if it is really and sincerely done, it will be very clear
that instead of giving this kind of treatment by bringing in amendments,
this law will have to be repealed. A draconian law cannot be saved. It is
the history of every anti-democratic law. In the history of mankind, it
has a boomerang effect. In the annals of history, there are many
stories to tell about this kind of laws. What happened to them? |
expect that one fine morning, everybody will become united against
this kind of law, especially, when there is a new awareness being
created throughout the world for the cause of human rights, and when
the need for humaneness is being felt more and more. Madam, not
only minorities, but also weaker sections of society, common people,
political activists, media persons, everybody was harassed throughout
the country by this draconian law. That is clear. Some times, influential
political persons can save themselves. But, again, the poor people,
they cannot find any way out to come out of such a situation. So, my
request is, this amendment will not solve the problem. The problem
would be solved by repealing this law in totality. There is no difference
of opinion on our fight against terrorism.It is to be fought with vigour,
care, and we are with the Government in this regard. Those
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people, who are playing with the lives of the innocent people, should
be tackled and handled ruthlessly. We are not disagreeing on that
point. But our intelligence agencies, the enforcement agencies have to
be strengthened for this purpose, and instead of harassing and
persecuting the innocent people, they should come to their rescue.
We have to see what the views of various Commissions and
Committees, which stand for human rights, on this issue are. What are
their views? | think, the hon. Home Minister is very much aware of
that. The National Human Rights Commission is not a silly organization.
They had the same standards against TADA, and in the case of TADA,
Madam, only 1 per cent of the total persons, who were arrested, were
convicted. So, that speaks volumes and volumes about the gross
misuse of this Act that is being done. We have discussed the mens
rea and other things. Whatever is the mental intention, the hon. Home
Minister himself reacted to that point when Mr. Kapil Sibal was speaking.
But who has to prove all this? Who has to establish all these things?
Some police people! Everything is given to the police. The police is to
establish all these things, and workers, leaders, trade unionists, human
right activists, those who oppose police-raj even now. Madam, if we
go through the history of the films that have been made in the last
decade in India, in every language, including the national language,
we will find that there was a big tendencey of criticising the police!
That shows the sentiments of the people. They are not merely the
films produced by certain people who are making films. They show the
mentality of the people. Everywhere, there is awareness among the
people about the police, and, day by day, all of our Governments are
trying to misuse the police, instead of reforming the police. Even after
half-a-century of independence, the same colonial police is there in
the country. We are now giving all these things in the hands of the
police! Madam, one party is in power today, and another party will be
in power tomorrow. Rising above that kind of political standards and
differences is a more important thing. (Time bell) Madam, | will take
two minutes more. Madam, there is a problem concerning the refusal
of bail. It arises when no court grants bail to a person against whom
the charges are made, and if terrorism is included in the charges while
presenting the suspect before the court, the responsibility of proving
the innocence is, again, placed on the person himself. There are so
many problems like that, and about which our Amendment is silent.
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| request the hon. Home Minister to look into this kind of factors. If the
Government really wants to bring a relief, then it should look into the
matter seriously and order an investigation into how far they have
been misused. | request the hon. Home Minister to give a categorical
reply to the House. If the Government and the Home Ministry are very
serious about it, will you, please, Sir, give an assurance to this House
that a thorough inquiry will be conducted by the Government of India
into the matter, to what extent this misuse has been done? That will
throw some light on that issue. We will come to know what is being
done. In that case, if such an inquiry is conducted, it will become very
clear that this law has to be repealed. Madam, it is an assault on our
democracy, it is an assault on civil liberties and it is an assault on the
human rights. If such a law continues, Madam, everybody will interpret
the word "terrorism" according to his whims and fancies. Even those
poor children who ask for bread on the streets of Iraq are dubbed as
terrorists by certain people! Those people who just want to live with
liberty and pride in their own country...(Time bell) That is the condition
of the people throughout the world. So, Madam, | oppose not only this
Amendment but also the Act itself, the law itself. | would request the
Government to repeal it at the earliest.

SHRI SHANKAR ROY CHOWDHURY (West Bengal): Madam
Deputy Chairperson, the Prevention of Terrorism Act was passed in a
Joint Session of Parliament after an intense debate in which may of us
had participated. | spoke in favour of POTA because | think we do
need POTA. But today's discussion concerns the Amendment to POTA
that the Government has placed before the House for discussion, and
it is here that my misgivings, which | ad expressed during the debate
itself, are, again, reinforced. The major misgiving, that most of us
spoke about, during that debate, was the fear of its misuse because
this is a common experience with us that every law in the country is
misused by the agency which has to enforce it The credibility to the
proposal of POTA was, in part, due to the hon. Deputy Prime Minister
and Home Minister's personal experiences withTADA. And he mentioned
this when the discussion took place. TADA was continuously misused,
and this is part of the reason for the grave misgivings that people have
had about POTA. The safety wall, if you like, proposed in the
Prevention of Terrorism Act, the main Act itself, was the Review
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Committee. But therein lies the shortcoming. The Review Committee
itself is composed of people, i.e. a retired High Court Judge, Secretaries
to the State Governments, who really are under the influence of the
authorities who are applying TADA! And this was the misgiving
expressed by some of us. The remedy to this is not to do away with
POTA. Certainly that is not the remedy. | think it is fallacious to argue
that even after bringing POTA, terrorism exists. Though one is not a
lawyer, one can say that even after the provision of IPC 302, murder
exists. So, it is a tool to fight terrorism. None is opposed to that. But
the basic infirmity of this amendment is the composition of the Review
Committee itself. In this connection, through you, Madam Deputy
Chairman, | would like to suggest to the Government to have a
composition which was preferred in the Dharmavira Commission
pertaining to police reforms, where it was proposed that the control of
the police, and a parallel can be drawn with regard to the control of the
review of POTA, should be at the legislative level, at the political level,
and not at the administrative level. That Committee was headed by
the Home Minister of the State. It included the Leader of the Opposition
of the State Assembly and other eminent people. Maybe, this could
be the composition of the Review Committee.

| will wind up, Madam Deputy Chairperson, by bringing a few issues
to the notice of the hon. Deputy Prime Minister. Firstly, | think, we
cannot apply a law like POTA without concurrently carrying out equally
urgent police reforms. That is not being done. A very stringent law is
being applied by an organisation whose culture over the years has
been decayed by successive political parties. Secondly, terrorism is
not the only threat which generates terror. A bigger terror, | feel, an
equal amount of terror, is now being generated by organised crime.
The existing laws do not seem to be able to cope with the threat of
organised crime. Suggestions have been made for federal crimes. But
| do belief that either POTA be extended or renamed or some mechanism
devised whereby the equal threat of organised crime to the lives of our
common citizens is also dealt with eqully stringent laws.

As far as the time-limit is concerned, for review cases, there should
be no need for an appeal. Every case must be automatically reviewed,
at the State level and at the Central level. Majority of the use of POTA
is not by the Centre. It is by the States and the majority of the misuse
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cases are occurring in the States. Therefore, | do believe the
constitution or composition of the Review Committee itself needs a
change because we are not talking of technicalities or legalities here.
We are talking of the intentions, and the intentions, unfortunately, in
the culture that has developed over the period, after independence, is
degenerated and unless this Review Committee itself is suitably restructured,
the misuse will continue. | urge up on the Government to look into this.

Madam, | oppose this Bill. | oppose this amendment not because |
oppose POTA, but because | do believe the Review Committee is not
being properly structured.Thank you.

SHRI MANOJ BHATTACHARYA (West Bengal): Respected Madam,
| am certain, you will kindly recall that, when the POTO (Prevention of
Terrorism Ordinance) was debated, the Government lost in this House
and then it was bulldozed by calling a Joint Session. | am certain, you
will kindly recall that many of us opposed this Ordinance, not because
of our apprehension of its misuse. We opposed the Ordinance because
we were doubtful about the use of it. We knew it and today it has been
vindicated that our stand was altogether correct that it was the use of
POTA that would create furore in the country. Today, | am in a paradox.
It is paradoxical on my part to understand that the Government is
trying to make some cosmetic changes in the demon and trying to
term it as an angel. It cannot be. A demon cannot be termed as an
angel by effecting some cosmetic changes. The original Act is a
draconian Act. The original Act is a coercive Act. It has been proved
beyond any shadow of doubt that it has no intention of combating
terrorism in an effective manner. But to thwart the voices of the people
an amendment is being brought. It is being said that it is a benign,
amendment, it is an innocuous amendment, so why don't you accept
it. It is an attempt to make a demon look like an angel. Madam, with all
humility, | would like to tell the hon. Home Minister and Deputy Prime
Minister that this attempt of his is absolutely misconceived, altogether
misconceived. | reiterate that terrorism cannot be contained. As | know
Shri L.K. Advani, he would certainly appreciate this as an individual.
As the Deputy Prime Minister he may not accept it or as Home
Minister he may not accept it. But as a person, as | know him, he will
certainly accept it in private, at least, that terrorism cannot be
contained only legally or by using arms. Terrorism has to be combated,
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as we have said time and again, socially. Progressive changes have
to be effected in the socio-economic policies so that half of the terrorism
can really be crushed. When we discussed POTA, we had said time
and again that you have no intention of combating terrorism and terrorism
could not be combated the way you were devising the Act. Terrorism
can be combated only by combating unemployment, only by combating
social ills. That is in the offing or that has accentuated because you
are pursuing ill-conceived and misconceived economic, social and
political policies so harridly. | know and | am convinced that in any
class divided society the State is a machinery of coercion. The State
coerces the majority. The minority coerces through the State
sometimes with a veil of democracy. This Government is also out to
coerce the people, out to perpetuate atrocities on the people, out to
frighten the people so that they do not raise their basic demands for
education, for food, for shelter and for drinking water etc. That is why
they use these sorts of measures to frighten the people. Some people
have said that ;there is no logic behind it. It is not a question of political
misuse by arresting an eight year old or a 14 year boy or 81 year old
person. The political use of this is to frighten the people, to frighten the
entire communily. In Jharkhand, it has happened. In Delhi, it has
happened. It has happened at many other places. It is only to frighten
the people, the gullible people, the poor people, a majority of the people.
They are to be frightened so that they do not rise against the State,
they do not rise against the State polices. How to frighten the people?
To frighten the people, use such draconian laws indiscriminately
against the people. | would like to ask the hon. Home Minister, "What
has happened in Gujarat? How many of the people who have
perpetuated atrocities on a majority of the people, have been booked
under POTA and how many of them are languishing in jails?" It is the
ordinary and innocent people who have been arrested. Who are being
arrested? It is the gullible people who are being arrested. Madam, we
have opposed POTA. We have asked the Government to repeal it lock,
stock and barrel. Today, | feel that these cosmetic changes will not
effect any change in the main situation. Therefore, | appeal to the hon.
Home Minister to repeal it. It would have been better had he brought a
Bill to repeal POTA. Instead of bringing such a Bill. He is trying to
effect some cosmetic changes which will be of no use. | once again
say that it is a misconceived and ill-conceived attempt. | am sorry to
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point out that in Punjab when terrorist and insurgent activities and
social unrest were contained, they were not contained by the super
cop alone. It was not the super cop who could take care of the Punjab
situation. Some adjuvant things were there, that is social relief and
economic sops. Along with that, the rule of law prevailed. That is how
the situation could be contained. Some hon. Members said that we
have to follow the Americans, that we have to follow the U.K. system,
because they have enacted this, and we have also to do it. Madam,
what is the situation in the United States today? Only recently, the
U.S. Labour Department reported an unempected 93,000 layoffs in
August, contrary to the Wall Street forecasts calling for a rise in
employment. The country's unemployment rate dipped in August. The
ongoing layoffs are denting beneficial effects on President's economic
plan, which has been largely constructed around tax cuts...
(Interruptions)

SHRI EKANATH K.THAKUR (Maharashtra): How have you handled
the naxalites in West Bengal?

SHRI MANOJ BHATTACHARYA: Madam, | would like to tell my
friend that we have not used POTA against anybody. We are tackling...

THE DEPUTY CHAIRMAN: Okay; let us wind up the discussion,
please.

SHRI MANOJ BHATTACHARYA: We have tackled the GNLF; we
have tackled the KLO; we have tackled other insurgent problems, not
by using POTA. We have tried to bring about social changes. Wherever
we are failing, we are not able to control...

THE DEPUTY CHAIRMAN: Please wind up.

SHRI MANOJ BHATTACHARYA: So, unless all-round economic
development takes place, unless all-round social development takes
place, unless the workers are given their due wages, terrorism cannot
be combated. What | wanted to say is that the United States and the
U.K. also follow the same economic pattern as we are trying to follow
today, and, that is, not to give work to our masses. The point of mine
has also been vindicated by no less than...

THE DEPUTY CHAIRMAN: We are discussing a very specific issue...
SHRI MANOJ BHATTACHARYA: Madam, | am concluding.
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Secretary Gen. of the UN, Shri Kofi Annan also said, "Terrorism
has to be combated by means of social decisions, by means of
economic decisions." Madam, | am sure that without effecting any
cosmetic changes to the draconian law, Shri Advaniji should better
withdraw this Bill.

THE DEPUTY CHAIRMAN: | am sorry; cross-border terrorism
cannot be stopped just by economic development.

Yes, Mr. Minister.

SHRI LK. ADVANI: Madam Deputy Chairman, | am grateful to all
the hon. Members who spoke on this subject. There were two categories
of Members who oppose the Bill. The first category felt that this Bill is
cosmetic, that this Bill is not going to change the basic situation, that
the abuse of the draconian law will continue despite this Bill, and,
therefore, that the real solution to the situation is that the POTA should
be scrapped. The second category was that this Bill undermines the
POTA itself. They felt, "We supported POTA last time because we
believed that this law was necessary to fight against terrorism. But by
bringing in this Bill, you are undermining the original law." Of course,
that viewpoint was expressed by the speaker of one party. There was,
of course, in between observations that this Bill is intended for a person
or for an alliance partner, etc., etc. | would like to say that this Bill was
not intended for any person because some Members have also said
that despite this Bill, that person is not going to be released. That was
also said. My own view is that when this POTA itself is a law
belonging to a very rare category of legislation. So much so that |
would say that there are only two laws belonging to this category—a
law that occasions the invocation of article 108 by the President to
summon a Joint Session to resolve a difference between the Lok Sabha
and the Rajya Sabha. Perhaps, it was in the dowry case that that
particular Session was convened, or, then, in the case of POTA that a
Joint Session had to be convened to resolve the difference because
the Lok Sabha had passed it and the Rajya Sabha had not passed it
and, therefore, that Joint Session was convened. Now, since then,
and since today when we are discussing this particular amendment to
the law, there has been a landmark judgement of the Supreme Court.
Some of us may have read it; some of us may not have read it. But |
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do believe that this has far-reaching implications for the law and also
for its possible misuse. Therefore, | regard it as important. | said in-
between, when Sibalji was speaking, that what you are saying is, in a
way, condemning the Supreme Court, or, asking the Government to go
in for a review of that judgement. What the Attorney General said, | am
not going into that. You were quoting what the Supreme Court had said
and, therefore, | said if you were critical of this, then, obviously, you
were advising the Government that this was not a sound judgement
and, therefore, you should go in for review of this particular judgement
which we did not propose to do. | feel that this judgement has not only
substantiated what we said in the Joint Session, but this judgement
has also made provisions against its possible misuse by anyone.

Also, | would like to emphasise that, whether it was in the other
House or in this House, instances were quoted how POTA has been
abused. | feel gratified, and | feel satisfied, that there is not one, single
incident where any accusation has been made against the Central
Government that we have abused POTA. And this is something totally
different from the case of TADA; This is something totally different from
the case of MISA. As Sanjay Nirupam rightly said, you can find so
many laws which were being misused by the executive authorities— so
many laws; there is not one and as someone else also said that | am
trying to raise the issue of how the law in respect of the Scheduled
Castes has been abused and, yet, the Government is not doing
anything. Well, | can say that laws can be abused; even ordinary laws
of IPC are abused. And, therefore, it gives me satisfaction that no one
has accused the Central Government, which was really responsible for
POTA; it was no State Government; the POTA was passed by the
Parliament, and so, we are responsible for it. And when | said that it
would be our endeavour to see that this law is not abused, it means
that we will not abuse it and we shall try to see to it that no one else
abuses it. It is in pursuance of that assurance that this particular
amendment has been brought forward. If someone said that a 12-year-
old boy had been arrested, immediately we rang up the Chief Minister,
if he happened to belong to our party. Then, firstly, it was found that he
was of 17 years, and not of 12 years and then he was released.
Similarly, it was in the case of some 80-year-old person who had been
arrested. In all these cases, the Central Government has
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been following up all cases in order to ensure that the assurance which
we gave to Parliament, and which was that it would be our endeavour
to see that this law—this is a draconian law; no doubt—not be abused.
This we are able to fulfil to the extent the Constitution and the system
permits us to do so: and we have done it. And before corning for this
particular debate, | asked the Home Ministry to find out from the State
Governments as to how many people were in prison or behind bars
under POTA today. Various numbers have been mentioned here. But, |
find that as on 12th December this year, the total number of persons
behind the bars is 440. Shri Kapil Sibalji and Shri Sanjay Nirupam
rightly pointed out that the largest number in any one single State is in
Maharashtra, where it was said, "We will not use it, come what may".
The largest number is 93, which is in Maharashtra. | am not saying
that it has been wrongly used. No. Perhaps, as Shri Sanjay Nirupam
would be knowing better and directly. He said that there is not a single
case of abuse. In all these cases, law has been used against terrorists.

Madam, here | have this judgement of the Supreme Court which
very eloquently sums up the kind of problem this country is facing. It
says, "Our country has been the victim of an undeclared war by the
epicentres of terrorism with the aid of well-knit and resourceful terrorist
organisations engaged in terrorist activities in different States, such
as, Jammu and Kashmir, North-East States, Delhi, West Bengal,
Maharashtra, Gujarat, Tamil Nadu, Andhra Pradesh".Then, it goes on
to recount all the major terrorist assaults that have taken place, outrages
that have taken place. The attack on the Indian Parliament, the attack
on the Jammu and Kashmir Assembly, the attack on the Akshardham
Temple, the attack on the U.S. Information Centre at Kolkata, the Sri
Nagar CRPF Camp attack, the attack on the Raghunath Mandir, the
bomb blast at Ghatkopar in Mumbai, the attack on villagers in Nadimarg
in Pulwama District—all these have been recounted. After recounting
them, the Supreme Court sums up what the objective of the terrorism
is. "Terrorist acts are meant to destabilise the nation by challenging its
sovereignty and integrity, to raise the constitutional principles that we
hold dear, to create a psyche of fear and anarchism among common
people, to tear apart the secular fabric, to overthrow democratically
elected Government, to promote prejudice and bigotry, to demoralise
the security forces, to thwart the economic progress and development
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and so on". When they said all this, it is not merely a choice of words,
but it has an objective which it indicates later and says, "That this
cannot be equated with the usual law and order problem within a State.
On the other hand, it is inter-State, international or cross-border in
character. Fight against the overt and covert acts of terrorism is not a regular
criminal justice endeavour; rather it is defence of our nation and its citizens. It
is a challenge to the whole nation and the invisible force of Indianness that
binds this great nation together". Therefore, when it says that it is inter-State,
international and cross-border, then, | felt that what Shri Chandan Mitra was
saying that there is a need today in this country to identify certain crimes and
certain problems as being federal crimes. There is a need for it. Therefore, some
other hon. Member also said, Shri Sanjay Nirupam also said something of that
kind.

Now, | am referring to this because just now an hon. Member said...

SHRI KAPIL SIBAL: Please tell us one thing. When all these acts took
place, was POTA enforced at that time?

SHRI L.K. ADVANI: | will deal with that. It was never our contention that
POTA is going to solve the problem of terrorism. But, it is, certainly,
our contention that POTA gives us an instrument which was not
available earlier. After all, this country, in Mumbai, in 1993, faced serial
bomb blasts. Till today, those who are responsible for it are still at
large and not convicted. That matter is going on. It takes it own time. |
am not ....(Interruptions)... It is only in the case of the attack on the
Indian Parliament that within one year we have two of those leaders of
the conspiracy sentenced to death. One of them has been acquited
because our law is that until a person's guilt is proved beyond the
shadow of doubt, beyond reasonable doubt, he will not be guilty, he
will not be convicted. Therefore, if the Supreme Court decided that so
and so has been sentenced to death, this death sentence has to be
put aside, it was put aside. That is the strength of our judicial system.
But the fact is that they were arrested under POTA, they were tried
under POTA. It is that which has ensured that within one year they
were convicted for that. In fact, the Supreme Court itself has said this.
Several Members referred to the fact that if an amendment was to be
made, it should have been made in Section 20 which gives
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maximum scope for abuse. In fact, those who have gone to the Supreme
Court in this case, their basic contention was that this law, some of its
provisions are ultra vires, they are unconstitutional. The three
particular Sections, which have been impugned, were Section 20, 21
and 22. The petitioners assailed Sections 20, 21 and 22 mainly on the
ground that no requirement of mens rea for offences is provided in
these sections and the same is liable to misuse, therefore, it has to be
declared unconstitutional. And then the Supreme Court says, it has to
be noted that Sections 20, 21 and 22 of POTA are similar to Sections
11, 12 and 15 of the Terrorism Act, 2000 of the United Kingdom. Such
provisions are found to be quite necessary all over the world in anti-
terrorist efforts. Of course, the argument that you had advanced, |
have already commented on that because | feel what the Supreme
Court has said in this judgement gives scope to all the Reviewing
Committees and makes it possible for all the State Governments also
to know that fhe Supreme Court's view is that simply because a person
has professed or given support or arranged or managed meeting, he
has not on that account committed an offence, if he does not have an
intention or the design to further the activities of any terrorist
organisation or the commission of terrorist acts. We are clear that this
is not. Therefore, it is obvious that the offence under Section 20 or 21
or 22 needs positive inference that a person has acted with the intent
of furthering or encouraging terrorist activity or facilitating its
commission. These Sections are limited only to those activities that
have the intent or encouraging or furthering or promoting or facilitating
the commission of terrorist acts. Now, this is from the highest judiciary
of the country. Therefore, | feel that what the Parliament did in its Joint
Session has been vindicated now by the highest judiciary of the
country. POTA is constitutional, and not only constitutional but POTA
recognises the grave threat that this country is facing at the hands of
these terrorists. And that viewpoint is not only the viewpoint of the
Government of India, of The Executive and of the Parliament but also
the viewpoint of the highest judiciary in the country. This is the
situation. And, with this situation, we still feel, Madam Deputy
Chairman, and | know that thousands of cases were registered under
the TADA. | belong to Gujarat. | know how farmers' agitation was going
on there and thousands of farmers were put behind bars under the
TADA. Why did it happen? It did not happen for political
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purpose. Very often it is said that abuse takes place only for political
purpose. Very often abuse takes place because a certain law provides
that in this case bail will not be granted. Therefore, it becomes easy
for the police to handle agitation. The police want to handle agitation in
a manner to see that no more people to come to participate in the
agitation. Therefore, they are put behind bars under some particular
Section that provides for this. | wish we were able to distinguish between
the two laws. Madam, the MISA was a different case altogether.
Therefore, | did not refer to the MISA because the MISA was because
of Article 352. Articles 352 and 356 are two important Articles of the
Constitution. The Constituent Assembly regarded them necessary. |
still regard them necessary, even though | have been a victim of Article
352. My Governments have been the-victims of Article 356. Yet, | do
not plead for repealing of these Articles only because these have been
abused by the Executive and only because we have suffered. At the
most, we will suggest some amendments that how can they be
changed in order to see that abuse does not take place. We did
something in respect of Article 352 as well as Article 356 in 1977.
Basically, | plead with all of you that the POTA is a law, which today is
necessary for India. Every democratic country of the world has deemed
that similar laws are necessary. They have enacted them. Similarly,
we think, if the POTA had not been there, the attackers on Parliament
would not have been punished the way they ought to have been.
Similarly, the State of Jammu and Kashmir is using it. The Government
of Maharashtra is using it. | am not blaming them for that. We should
not abuse any law, not only this but any law; and, particularly, if it is a
draconian law, we should not abuse it. It is, therefore, when we provided
the Review Committee, we said let the Review Committee judgement
and opinion be of a nature that cannot be brushed aside lightly by
saying that it is only advisory. It is binding. Not only it is binding, but if
there is a difference between the Central Review Committee's view
and the view of the State Review Committee, then, the Central Review
Committee's view will prevail. That is the law. | am happy that most of
the hon. Members, directly or indirectly, said that this by itself may not
be opposed but this will not go far. This will be cosmetic. | think it is
much more than cosmetic. So much so, it provoked Mr. Sibal to say
that you are trying to override the judiciary, which | pointed out, that
we are not. There is no intention of bypassing the judiciary. But, it is
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certainly directing the Executive to correct any fault it has committed.
Therefore, there is a provision for withdrawal of the charges.

Madam, with these words, | commend this Bill to the House and
hope that even those who had opposed the POTA would support this
amendment Bill. Thank you.

SHRIRG. NARAYANAN: Madam, | wish to raise a point.

THE DEPUTY CHAIRMAN: The Bill was opposed. There was a Resolution
opposing it. The percedent is that the mover of the Resolution should speak
first only then others can speak.

THE LEADER OF THE OPPOSmMON (DR. MANMOHAN SINGH): Madam,
| have listened very carefully to what the hon. Deputy Prime Minister
has had to say. Nobody will disagree with him that terrorism, today,
constitutes a major national problem and that we, as a nation, need to
adopt concerted strategies to deal with terrorism, including that element
of it which is sponsored from across our borders. Having said that, it
has been our consistent view that the POTA is a wholly, inadequate
response to deal with the problems of terrorism. It does not take into
account the problems that we fact in a developing society, where
standards of policing, standards of administration, even standards of
justice do not happen to be what they are in other countries, like the
United Kingdom, which the hon. Deputy Prime Minister has quoted.
We all know, for example that some incidents took place in the United
States after the events of September 11, 2001, One person of Indian
origin was killed. The US law saw to it that the guilty were brought to
book. But we know, for example, in our country what happened in
Gujarat. Thousands of people had been affected by riots. Yet, our
system is impervious to the tragedy that takes place. {Interruptions)
Therefore, while it may be correct on paper it may be correct that
similar laws exist in other countries, in my view. Madam, it is necessary
for us not to forget the different objective conditions that prevail in our
country. We honestly believe that the POTA is not an adequate response
to deal with the problems of terrorism. We are not persuaded that this
amendment is going to make matters greatly different from what the
situation on the ground, thus far has been. It is in our view, nothing but
a cosmetic remedy. And, as Mr. Sibal pointed out, we have also
doubts about whether its principles and procedures will stand the
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scrutiny of courts. But that is a different matter. Therefore, Madam, we
are not going to support this amendment and our opposition to the
POTA also stands. The right response should have been for us to
scrap the POTA and come with a more holistic strategy, which all of
us could support to deal with this menace of terrorism. As a mark of
our protest against POTA and even this amendment, we will walk out.

(At this stage, some hon. Members left the Chamber.)

SHRINILOTPAL BASU (West Bengal): Madam, | would like to make just
one point. We are no less interested than the hon. Home Minister in fighting
terrorism. We are showing it in two States that we are leading, in West
Bengal and Tripura, and, | think it has also been covered by the
Supreme Court order. We find that we have no difficulty in dealing with
terrorism with equal sincerity and patriotism as the Central Government
itself, without using the POTA. Therefore, we cannot accept the logic,
and we think that more constructive strategy to unitedly fight terrorism
could have been found. Since that approach is not there with the
Government, we are walking out in protest. (Interruptions)

(At this stage some hon. Members left the Chamber.)

37t \org T : H$, 3R Uil & RUANT &l R & o1y Big Aeie
31 TET & 3R 9 R AR PR 81 W& &, U AN 1 MIC PR I8 & Al gD
AT I8 & fob BN AT8cl & fob UIeT Bl gHUAN BIATRE |

THE DEPUTY CHAIRMAN: Mr. Narayanan, when time comes, |
will call you. You have told me that you want a division. | will bring it at
the time of division.

SHRI P.G. NARAYANAN: Madam, | want one clarification from
the hon. Minister.

THE DEPUTY CHAIRMAN: Okay.

SHRI P.G. NARAYANAN: Madam, in certain cases court has
already taken cognizance. After finding that there is a prima facie case
charges have been framed. In those cases, what is the role of the
review committees? | would like to know whether the decision of the
review committees is binding or not. | would like to have a clarification
on this point.
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SHRI L. K. ADVANI: Madam, if a case is before a court of law,
then, it is not for me to comment on what would happen. If a Review Committee
give certain recommendations, it would be forthe court to decide.

THE DEPUTY CHAIRMAN: | shall first put the Resolution moved by
Shri Kapil Sibal to vote. The question is:

"That this House disapproves the Prevention of Terrorism
(Amendment) Ordinance, 2003 (No. 4 of 2003) promulgated by the
President on the 27th October, 2003."

The motion was negatived.

THE DEPUTY CHAIRMAN: | shall now put the motion moved by
Shri L. K. Advani to vote. The question is:

That the Bill to amend the Prevention of Terrorism Act, 2002, as
passed by Lok Sabha, be taken into consideration."

The motion was adopted.

THE DEPUTY CHAIRMAN: Mr. P.G. Narayanan, when do you want the
voting?

SHRI P. G. NARAYANAN: Madam, | want it at the end.

THE DEPUTY CHAIRMAN: Okay. We shall now take up clause-by clause
consideration of the Bill.

Clauses 2 and 3 were added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill.

SHRI L.K. ADVANI: Madam, | move:

"That the Bill be passed".
SHRI P.G. NARAYANAN: Madam, | want a division.
THE DEPUTY CHAIRMAN: The question is:

"That the Bill be passed.”

The House divided.
THE DEPUTY CHAIRMAN: Let me explain it. The Bill, on principle, is
passed by a majority vote in the House, which | count. But because the Members
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of the AIADMK want to register their opposition, they are voting against the
passing of the Bill while the rest of you might do as you like. ...{Interruptions)...
You should know why you are voting, that is why, | am explaining it. Now, we
are in the final stage of passing this legislation. In principle, it is being passed.
But the AIADMK Members have requested the Chair that they want to vote
against the Bill, so, they want a division. They wanted to be known that they
have voted against the passing of the Bill. The rest of you might vote as you
like.

Ayes 78

Noes G
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The motion was adopted.
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THE DEPUTY CHAIRMAN: Hon. Members, you have done a very
good job today. Thank you very much. May | have a little bit of your
indulgence? Today, | am so happy, the House is so full. There is a
legislation, which is important for our NRIs abroad, those Non-Resident
Indians who have done a great service to India, the Citizenship
(Amendment) Bill, 2003. If you feel, we can pass this legislation. If there
is no objection, as | feel, we can pass it without any discussion.

SOME HON. MEMBERS:Yes, Madam.

THE DEPUTY CHAIRMAN: Okay. Then, Mr. L.K. Advani to move
the Bill ...(Interruptions)...

SHRI SURESH PACHOURI (Madhya Pradesh): Madam, Dr.
Manmohan Singh wants to say something about the Citizenship
(Amendment) Bill.

THE DEPUTY CHAIRMAN: Let Advaniji move the motion, then, |
will allow him.

THE CITIZENSHIP (AMENDMENT) BILL, 2003

THE DEPUTY PRIME MINISTER, IN CHARGE OF THE MINISTRY
OF HOME AFFAIRS AND MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS (SHRI L.K. ADVANI): | move:

"That the Bill, further to amend the Citizenship Act, 1955, be
taken into consideration.”

Madam, | hold that today the world-over, India and Indians are viewed
with respect, and one major factor contributing to this situation is the
Indian diaspora settled abroad. Wherever they have gone, they have
distinguished themselves; they have achieved heights in various walks
of life. They have merged themselves in the local nation also. They have
contributed to the development of the nation where they have settled,
and they continue to have warm ties with India and India's culture. For a
long time, there has been this demand that the provision for dual
citizenship which obtains in very many other countries should be available
in India also, for Indians settled in certain countries where there is the
reciprocal arrangement and where there is a demand for that. A Committee
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