RAJYA SABHA [18 December, 2003]

STATUTORY RESOLUTION

Seeking Disapproval of the Prevention of Terrorism {Amendment)
Ordinance, 2003 (No. 4 of 2003)

and

The Prevention of Terrorism (Amendment) Bill, 2003
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SHRI KAPIL SIBAL {Bihar): Sir, | move:

“That this House disapproves the Prevention of Terrorism
{Amendment) Ordinance, 2003 (No. 4 of 2003) promulgated by the
President on the 27th October, 2003

“Thank you Mr. Vice-Chairman, Sir. | rise to oppose the Ordinance
issued by the Government in respect of amendment to Prevention of
Terrorism Act. This is an issue which we have brought, time and again,
before this House that important amendments of this nature must be
discussed thoroughly, especially when there is no real urgency for
bringing these amendments. We have seen, in the recent past, this
Government resorting to the Crdinance, route, time and again, in respect
of important matters of legislation. If you look at the Constituent
Assembly debates and if you look at the decisions of courts, from time
to time, courts have opined and it is also clear from the Constituent
Assembly debates, that the route to the Ordinance making power,
under Article 123 of the Constitution, should only be adopted in
emergency situations, mostly when the House is not in Session and
when the matter needs urgent attention of the Government, when it cannot
await the constitution of the House or it cannot await the commencement
of the new Session. Only in that situation, should the Ordinance route be
adopted. We find that, time and again, this Government is resorting to
Ordinance route, especially in matters affecting the fundamental rights
of the citizens. In any case, as far as this particular Bill is concerned, we
have our gave suspicions and we believe, since we are opposing the Act
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itself, such an amendment, at least, should not have been moved though
the Ordinance route. The matter could have been sent to the Standing
Cornmittee or consultations could have taken place because this matter did
not arise only yesterday. It has been the subject matter of public debate for
along petiod of time. | remember the hon. Deputy Prime Minister was in this
House when | had put a question as to why review committees were not
being set up. Then, the hon. Deputy Prime Minister had got up and said,
“Yes, this is a suggestion for action.” | remember those words. Thereafter,
the Government contemplated on setting up these review committees. They
were set up. So, it is not something that has happened overnight. This
happened more than one year ago. So, i, ultimately, powers were going to
be given to the review committees, this is something that ought to have
been discussed, not only with other political parties, but it could have been
sent to the Standing Committee because the kind of laws that | see in this
legislation, which are so clear, it is unthinkable that such an amendment
should be passed, and it has been in the Lok Sabha, in this House. Both,
from the paint of view of principle and from the procedural standpoint such
an amendment does not bear the scrutiny, will not bear the scrutiny of courts.
And, such an amendment cannot override the authority of courts to decide
matters relating to offences committed under the POTA because the manner
in which this amendment is sought to be interpreted is that the review
committees have been vested with some judicial powers. If it is the intent of
the Government to give the judicial powers to the review committees, then,
this is a serious issue that affects not just human rights, but the whole
process of the democratic functioning of the State. So, 1 would have thought
that in the circumstances, instead of going through the route of an Ordinance,
under article 123, discussions could have taken place and procedures could
have been adopted to ensure that the remedy that is sought to be provided
forin this amendment is not worse than the disease. That's what has happened.
So, Sir, | strongly urge that this House disapproves this Ordinance,
promulgated by the President of India on 27th October, 2003.
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SHRI KAPIL SIBAL: Mr. Vice Chairman, Sir, through you, | would
like to remind the Government that, initially, when this particular law was
mooted, the Congress Party was totally opposed to it. The Congress
Party was totally opposed to it on the ground that the nation had witnessed
experiences under TADA; of how in many States in India, TADA was
misused. And, especially, in the States where TADA was not reguired, il
was used, occasicnally, for partisan ends, or, for personal ends. And the
Caongress Party felt that the purpose for which this particular law had
been passed was not being served. It was with that in mind that the
Congress Party opposed POTA. We believe that the remedy for dealing
with terrorism was not necessarily to thwart the rights of individuals by
curbing their rights in the existing Criminal Justice System, and disallowing
them the basic procedural safeguards, which are inherent in the Criminal
Procedure Code. We had been under TADA the misuse of confessions.
We had seen under TADA that because the investigating agencies could
not properly investigate cases, they only used the confession, and tried
to obtain conviclion against the accused. We, therefore, decided that
when POTA was sought to be pushed through, in the fashion that it was,
we would oppose it, and that opposition continues till date. Indeed, the
fact that the hon. Deputy Prime Minister moved this amendment is proof
of the tact that the law is not working well. Otherwise, there was no need
for an amendment. Indeed, the hon. Deputy Prime Minister has just now
said that there have been allegations of misuse of POTA. And because
there have been allegations of misuse of POTA, it was necessary to set
up these Review Committee, so that the Review Committees might be
able tc soften the blow to take care of some of the excesses that had
taken place in the misuse of POTA. So, in a way, what we had said, in our
initial opposition to the law, has proved to be correct, and your maving
this amendment --- the Deputy Prime Minister's moving this amendment-
--is proof of the fact that the position that the Congress Party took against
POTA was correct.

Having said that, Mr. Vice-Chairman, 1 would tell you the reasons as
to why | said that. if you look at a small State like Jharkhand. you will
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find that the maximum number of POTA accused is in Jharkhand State,
and, just recently, -- and | am not talking about too long ago -- in 2003
itself, 83 of those accused were released. And, the Director General of
Police of Jharkhand said that they were being released because the
evidence against them was very thin. Now, you can imagine the plight of
the accused; 83 of them incarcerated without remedy, incarcerated for a
long pericd of time, and, in the end of it, the Direclor-General of Police
says ‘we release them today because the evidence against them was
thin.' How does the State compensate them? How does the State deal
with that kind of injustice? And, this is not just limited to Jharkhand
alone. This is applicable in various States where terrorism is a threat. Of
course, now, throughout India terrorism is a threat, and it has to be dealt
with. But in many situations, we have seen that this particular law is
used for certain personal ends, and that is the exact allegation that has
been made pursuant to which this amendment has been brought. We
know why this amendment has been brought. It is to keep an ally of this
Government together, to, in fact, show that 'look we are doing something
for you’, And, I will presently show that even that, is a misnomer, even
that is not provided in the present amendment. Now, under the criginal
Act before this amendment came, under section 60 of the originai of
those Review Committees? And, what was the purpose of those Review
Committees? The purpose of those Review Committees under the original
Act belore the amendment was to oversee the legality of certain
administrative decisions. Therefore, under Section 60, the Review
Committee could review certain decisions which were vested in
administrative authorities under this Act. | will give you an exampie. For
example, under Section 18 of POTA, you can proscribe an organisation
enlisted saying that 'this is terrorist organisation’. Now, when you do that,
that organisation can file an application to the competent authority saying
that 'We have been included in the list of proscribed organisations. This
inclusion is wrong'. Now, that is done by the Central Government. That is
a purely administrative act. Now, when that application is made to the
competent authority, the competent authority may well, or, the Central
Govenrment, may well say, "No; the inclusion is right." If that authority
says that the inclusion is right, the matter goes to the Review Committee,
and the Review Committee, can, on application, decide that inclusion
of that organisation in the list of proscnbed organisations is wrong, and
under Section 19 of POTA, if that decision is given by the reviewing
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authority or the Review Committee, that decision is binding on the Central
Government and that particular organisation will be removed from the
list of proscribed organisations. So, what was the purpose of the Review
Committee? The Review Committee's purpose was to review the decision
of administrative authorities. And, | have given you one example. There
is another example. And, this is under Section 36 of the Act, the chapter
relating to interception, electronic interception or interception to hear
conversations of people who might be involved in terrorist activities,
Now, under the present law, there is a specific Chapter for it under
POTA. You can intercept anybody's conversation and communication
to find out whether that person is indulging in terrorist activities or not.
that interception is not as a matter of course. A police officer, not below
the rank of Superintendent of Police, has to file an application. He has
to file an application before the competent authority. The competent
authority, as far as the Central Government is concerned, is an officer
not below the rank of Joint Secreary. The competent authority, as far as
the State Government is concerned, is an officer not below the rank of
Secretary. So, when such an application is made, that competent
autharity allows interception. And when that competent authority allows
interception --and the interception takes place under Section 39 -- then,
all decisions of the competent authority allowing the interception are
again subject to the review of the Review Committee. Now, what is
that? That is review of administrative action. So, under Section 60 of
the original Act, the reviewing authority has the right to review all
administraive decisions where prescribed, where the role of the authority
is prescribed, to review them. And when those decisions are reviewed,
they would be binding on the Government.

Now, what does this amendment do? The Deputy Prime Minister
rightly said, 'let us focus on this amendment', So, what does this
amendment do? Let us look at it clause by clause. The first clause is
that it adds a clause to Section 60, because Section 60 is the Section
that vests power in the Review Committee. It says, "Without prejudice to
the other provisions of the Act, any Review Committee constituted under
sub-section 1, shall, on the application of any aggrieved person, review
whether there is a prima facie case for proceeding against the accused
under this Act, and issue directions accordingly.”
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Now, Let us test this. Supposing, there is information that scroebody
has committed a crime under POTA. The matter is investigated; it is
being investigated. Now, we have a certain period of time under this Act
for that investigation to be completed. Now, naturally, a Review Committee,
before the completion of investigation, Won't be able to exercise any
powers, because the investigating authority will say that they have not
completed the investigation yet. But after the investigation is complete,
under Section 173(2) of the Code of Criminal Procedure, a report has to
be filed with the Magistrate, and on that report the Magistrate takes
congnisance, So, while the investigation is on, the Review Committee
cannot interfere because the investigation authority will say that the
investigation is not complete. And the moment it is complete, the
investigating authority, under the law, is bound to file that report in the
court, and the court will take congnisance. But once the court takes
congnisance, the Review Committee cannot again come into the picture,
because the Review Committee cannot interfere with the congnisance of
court. So, will this Review Committee ever interfere? | would like to know
that from the hon. Deputy Prime Minister. It cannot interfere with the
course of investigation. It cannot interfere, as the hon. Deputy Prime
Minister rightly said, as it is not vested with any judicial authority. The
Review Committee is only a Review Committee. As the Deputy Prime
Minister is quite aware of, many many people were incarcerated under
preventive detention law during bad times. And which were the Boards
that would review these matters? They are the advisory boards under
Article 22 of the Constitution of India. These advisory boards have no
judicial powers. Why? Because the matter never went to court, it was
preventive detention. It was not for the accusation of an offence. It did
not relate to the accused. It related to activities, which might result in the
commission of offences. In that situation, the advisory boards would sit
down, headed by a Chairman who would be a retired Judge or a sitting
Judge. And then, they would decide matters, and they would direct the
release of persons under the prevention of detention law. Therefore again,
it was ‘review of administrative action’.

Therefore, the only limited role that any Review Committee could
have under an Act of this sort—this Act oniy prosecutes people, this is
not an Act relating to preventive detention—the only authority that that a
Review Committee can have, is before the matter goes to court, before
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cognisance is taken. But before the matter goes to court, the matter is
under investigation. So, how would a review committee ever say, ‘please,
release the man because ther is no prima facie case!’ This is the first
amendment, namely that he can make an application for review whether
there is a prima facie case for proceeding against the accused. That
prima facie case can only be concluded upon the conclusion of the
investigation. And under law, once there is an investigation, there is an
obligation. | give you another example, Sir. This is very important. Take
the case where the Review Committee says that there is no prima facie
case. Now, a police officer, in charge of a police station, who is investigating
an offence under POTA, is not bound by the Review Committee; he is
bound by the Code of Criminal Procedure. He will says, “I have to file a
report; my investigation is not complete and as and when investigation
is complete under Section 173(2), | have to file a report with the
Magistrate.” You cannot intercede in that statutory process and if you
cannot intercede in that statutory process, why is the Government bringing
this Amendment in order to tell somebody, ‘we are with you', when they
know that they cannot do anything for him? Why is this necessary? Itis
the most ill-conceived piece of legislation. (Time belfy | will finish in a
while. Then Sir, look at another clause-a direction under sub-section (4).
Under sub-section (4), he can say that there is no prima facie case. Now,
what does the other caluse say? “Any direction issued under sub-section
{4) by the Review Committee constituted by the Central Government
shall be binding on the Central Government, the State Government and
the police officer investigating the offence.” So, the police officer
investigating the offence will have to say, “I cannot be bound by the
Code of Criminal Procedure; | will be bound by the action of the Review
Committee.” How can that be? Secondly, the direction of the Review
Committee constituted by the State Government shall be binding on the
State Government. This is not relevant. | will go to the next point.

Then, a more dangerous amendment has been passed, which is now
part of the Amendment. This is Clause (7). It says, “Where any Review
Committee constituted under sub-section (1) is of opinion that there s no
prima facie case for proceeding against the accused and issues directions
under sub-section (4), then the proceedings pending against the accused
shafl be deemed to have been withdrawn from the date of such direction.”
How can that be ‘that they will be deemed to have been withdrawn'? In
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other words, the Review Committee is not a court and the investigation
is not complete. So, how will the decision of the Review Committee be
binding? The more serious issue, in any case, is that this does not apply
to judicial proceedings once a Judge has taken cognisance, In the case
of the gentleman they want to help, the matter is already in Court and the
Judge has already taken cognisance. Then, in that case, in any case, it
will not apply because a direction of the Review Committee, which is not
vested with judicial power, cannot possibly impact on and be binding on
a court. So, obviously this whole Amendment is entirely misconceived
and the people for whom this Amendment has been passed are not going
to be heiped through the process of this Amendment. This is a very
serious situation that has arisen. The Attorney General of this country in
arguing the matter before the Supreme Court has interpreted Section 21
to mean that if a person makes a public speech giving moral support to
a terrorist organisation-and that is now the ruling of the Court-that by
itself does not amount tc an offence under Section 21 of the Act. | just,
with your permission, Sir, want to read a few sentences from that
judgement. They say “if Parliament stipulates that the terrorist act itself
has to be committed with criminal intention, can it be said that the person
who professes, or invites support, or arranges manages or assists in
arranging or managing a meetings or addressing a meeting has committed
the offence if he does not have an intention or design to further the
activities of a terrorist organisation?”" Then are we going to have speeches
in Tamil Nadu, in Kashmir, in the North-East and other parts of this country
giving moral support to terrorist organisations? Are we going to say then
that, no they can keep on giving those speeches and they are not liable
under POTA? Is that the intent of the Government? |s this not supporting
terrorism rather than doing away with it?... (Interruptions)... The actual
impact of it is that people will make speeches, say, that there is a
Supreme Court decision. We would like the Government to move the
Supreme Court for a review of this. There is Supreme Court’s decision
saying that to moral support the terrorist organisations is not a terrorist
act.

THE MINSITER OF STATE OF THE MINISTRY OF AGRO AND
RURAL INDUSTRIES {SHRi SANGH PRIYA GAUTAM): This is not like
this... (Interruptions)...

SHRI KAPIL SIBAL: This is what it is ...(Interruptions)...
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SHRI L.K. ADVANI: | have read the whole judgement. The issue is
mens ria, if there no intent. If there is not intent, then.... (Interruptions)...

SHR! KAPIL SIBAL: | agree.

SHRI L.K. ADVANI: Therefore, if there is no intent, | would think that
what the Supreme Court has said, has been the greatest strength for
these Review Committees.

SHRI KAPIL SIBAL: Sir, the Deputy Prime Minister is right. In other
words, when you morally support a terrorist orgaisation, you can well
argue that 1 have no intent to support it. | have no mens ria. | was
morally supporting it.
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SHRI KAPIL SIBAL: | was only morally supporting it. | have no
mens ria.
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am only interpreting it. | am only saying that this is a very dangerous
trends and, in any event it is not concerned with this amendment, { am

only inviting the attention of the Deputy Prime Minister that the Attorney
General... {Interruptions)...

SHRI L.K. ADVANI: In substance, Kapilji says that the Supreme
Court’s judgement of the 16th is dangerous, not this particular
amendment.

SHRI KAPIL SIBAL: No, no. That the interpretation given by the
Attorney General ....(Interruptions)...

SHRI L.K. ADVANI: No, no. You have read out not from the Attorney
General’'s speech. You have read out from the Supreme Court’s
judgement.

321



RAJYA SABHA [18 December, 2003]

SHRI KAPIL SIBAL: No. Sir. | have said that the principle laid down
as argued by the Attorney General 10 give moral support to the terrorist
organisations without mens ria is okay. Fine. There is nothing more that
i have to say beyond this.

ITANIEE (F T HH R : I S g v e

SHRI KAPIL SIBAL: Sir, | was just concluding. | will take only one
minute. Therefore, Sir, both from the point of view of the original enactment
and the amendment, which does not seek to serve any purpose, and, if
at all, this amendment, will create confusion. We in the Congress Party
strongly oppose this amendment. We believe there is no necessity for
this amendment, and, we lock, stock and barret think that this law should
be abolished and a more appropriate piece of legislation be enacted.
Thank you.

SHRI B.P. SINGHAL (Uttar Pradesh): Thank you, Mr. Vice Chairman,
Sir, | think | should first deal with the problem that Mr. Kapil Sibal has
raised that when an investigation officer takes over a case, then, he has
to complete the investigation, and, the Review Committee cannot interfere
grating that—I think, he has read the original Act where it says, “That the
State sanction will be necessary before a reprosecution can be launched.
Now, in between the case being started, there is a room for sanction by
the State Government, the aggrieved person can safely approach the
Review Committee and the Review Committee can give its opinion. So,
the infirmity that he was trying 1o point out is more imaginary than real.

It has been said that the iaw of the land is enough. Now, Sir, on this
question, there is a wide difference between the normal crime and the
crime that is being committed by the terrorists. Every terrorist action is
seen as escalation of the terror. There is a programme for heightening
the terror. There is no such programme in the normal crime. It is a very
special kind of crime. Then, their handbooks, which have been recovered,
reveal that their aims are widely different than those of the normal criminals.
Narmal criminals commit crime for personal gains. Here, they have political
ramifications, and, more importantly, they want to attract international
attention. Then, they indulge in one time destruction, and, on the other
hand, even if a dacoit shoots, it is incidental; the destruction is incidental
to the crime. Here, they commit crime for the sake of destruction, whether
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it is life or it is property. Then, the normal criminal uses conventional
weapons, whereas terrorists have got highly-sophisticated weapons and
communication systems. It is a very different kind of enemy that we
have to deal with here. We have to remember that 35,000 people and
more than 5,000 security men have been killed by these actions. Now,
the most important thing is that there is no inter-connection of one criminal
act, in the normal crime, with another criminal act. In this case, the
insurgent groups are inter connecting and provide moral help, physical
help and even help with funds and weapons. And, the biggest point that
| hold against comparing it with normal crime is that in normal crime, you
are never short of witnesses. They are there; they appear before the
court and justice is done. In this case, no witness dares to come up.
There is complete scarcity of witnesses in the matter of terrorist acts.
So, to compare that these people could be treated under the normal law,
is extremely fallacious, Then, they say that this will lead to misuse. Yes,
it was conceded right in tha Act itself that it could lead to misuse and the
concept of putting up the Reivew Committee was precisely to meet that
threat. So far as the misuse of law is concerned, the misuse of law takes
place in so many cases. For instance, the Customs Act, if a person is
caught with some important hard disks, it is presumed that he will have
to prove that these disks are not smuggled. The burden shitts on the
accused. Likewise, there is the Prevention of Corruption Act. If somebody
is having disproportionate wealth, it is presumed that he is guilty of
corruption. The onus shifts on him to prove his innocence. There is the
Foreigners Act. If a person says that he is not a foreigner, the onus of
proving himsel! a citizen lies on the accused. Then, there is Income Tax
Act and the Prevention of Sati Act. Then, even the Evidence Act makes
certain presumptions. In section 113 (a), it makes presumptions that
abetment of suicide should be presumed in the case of a married woman
dying within seven years of her marriage. Then, there are various other
presumptions. So, the onus is shifted on the accused. It is not unique to
this particular Act, to this particutar law. It is contained there in several
Acts where it has to be done for the sake of arriving at justice, specially
where there is a dearth of witnesses. | do not see any logic behind a law
that is going to assuage and correct most oft-repeated allegation of misuse.
They say that they oppose it. They have opposed it; they have been
opposing it now. But, the Government of the same party has sent up
persons under POTA in Mumbai. Now, there is doubla speech here. It is
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all right if they have arrested persons under MOCCA. But, it is wrong
if they have arrested persons under POTA. It is not for the first time
that there is double speech. It is all right it a Prime Minister bribes
some persons to break them up and prove majority on the Floor of
Parliament. But, it is wrong for someone ...(Interruptions) | am coming
to that ...(Interruptions)

SHRI DIPANKAR MUKHERJEE {West Bengal): Sir, he is
...(Interruptions). Sir, Amendment should be discussed ...(/nterruptions)

SHRI B.P. SINGHAL: Someone or rather a CM would have done the
same Kind of trick, he is unworthy of even being talked to. Sir, the Bill is
very simple. It just caters to the four things about the Review Committee.
One, it a person feels that he has been wrongly implicated, he can
approach the Review Committee and the Review Committee will conduct
whatever inquiry is necessary and come to a finding about the prima
facie correctness or wrongness about the implication of that man. The
second aspect of the Review Committee comes where it relates to whole
party being prescribed under the schedule. Now, if a party feels that it is
wrongly prescribed, it can apply to the Government and if the Government
refuses this, then, under section 19, the Review Committee can examine
it, and if it finds the prescription is wrong, the Government will have to
remove that name from that list. The third case is regarding interceptions.
For interceptions to be done, prior permission of competent authority is
necessary. If interceptions are done without taking prior permission of
competent authority, of course, it is illegal. But if the competent authority
grants the interception and it comes to the Review Committee, then the
Committee can look into it. And if the interceptions in respect of this
person are justitied by this Committee, then alone those interceptions
will be admissible as evidence. If, however, ihe Review Committee
discovers that he was not the right person whose communications should
have been intercepted, then in that case those interceptions, however
taken, will never be admissible in the court of law. So it provides ground
for the iInnocent to be protected altogether. This then is the finding as to
the question that Mr. Sibal has raised that it is encroaching upon the role
of the court. | was quite baffled to listen to that. it we were to think that
this Commitiee's decision whether a case prima facie is right or wrong
is encroaching upon the courts, well then, the Investigating Officer or even
Police will be considered as encroaching upon the jurisdiction of the court.
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Because they decide whether a prima facie case is made out or not. it is
not encroaching upon the jurisdiction of the court. The courts, of course,
are there to decide, but so far as this Amendment is concerned, it provides
a method for the really innocent to approach the Review Committee. And
it it makes out that there is prima facie no case against them, then its
ruling will be binding on the Government. And it is at that stage that the
Government will have to withdraw that case. With these words, | commend
that this amendment may kindly be passed unanimously.

SHRI A, VIJAYARAGHAVAN (Kerala): Hon. Mr. Vice-Chairman, Sir,
at the outset, | would seek an apology from the side of the Government
for coming to this House with this amendment, because Rajya Sabha did
not accept this piece of legislation earlier. We opposed it; we defeated it.
You used your good majority in the Parliament to bulldoze this POTA on
the people of this country. Now, after two years you are coming with a
piece of amendments. It shows that whatever apprehensions we have
raised about this legislation are proved right. In a way, you are also forced
to agree that this piece of extraordinary legislation is bad in motivation,
vindictive in nature and a weapon of politicat vendetta. Experience proves
how some States used it. And that is a testimony to the misuse of POTO.
Now, Sir, what the Government is claiming is this—"We are saving this
country from whatever limitations are there” Could that be done by this
small piece of a four-page amendment? Is it correct? It is a hydra-headed
monster and after touching its tail, they are telling its teeth are removed.
Is it the truth? It is not reality. Have you plugged every loophole of this
enactment through this amendment? Is it possible? It is not at all possible.
This amendment Bitl will not serve the purpose. You have to repeal POTO
and POTA in toto. That is the only way out to save the poor people of this
country. Now, Sir, what are you doing? The Government is amending
section 60 of the Act and is empowering the Central and the State Review
Committees constituted under sub-section (1) of the Actto take appropriate
action in the matter. Sir, what is the real intention behind this amendment?
Now that the General Elections are coming, and since one of the leaders
of the allies of the NDA Government has been in custody under POTA—
he has been in jail for the last so many months—they want to release him
from jail, and for this purpose, they want a way out. Otherwise alsc, scme
message has to be given. Not only that, some of the colleagues of ihe
hon. Home Minister were under the threat of arrest. You were supposed tc
send the Attorney-General to give this explanation before the Supreme
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Court, a reference to which has been made here. Why was he forced to
give this explanation? He was forced to give this explanation to save the
face of a Minister. Otherwise, he would have been behind the bars. That
is the main reason behind this amendment.

So far as the Central Review Committee is concerned, what they are
saying is, it is a safety valve. They have appointed this Committee only
after one year of the enactment of POTA, that too, when a lot of hue and
cry was raised in this House by us. We had raised the issue of misuse
of power under POTA. Then only the Government decided to appoint the
Review Committee. Sir, we are all aware as to what the powers of this
Committee are, and how this Committee is going to behave. | am not
sure about the powers of this Committee, because, this Committee
would be appointed by the Government; it may be loyal to the Govemment
also. The experience shows that some such Committees have worked
according to the whims and fancies of the Government. That is what
we have experienced about such Committees. | am not sure what the
fate of this Committee would be. Has it got the power of a judicial
Committee? Nobody knows about it.

Then, Sir, through this amendment, we are gett@ng a chance to
approach the Central Review Committee. |s it possible for the poor
people to approach this Committee in Delhi? Those who are from _the
very poor families, is it possible forthem to approach the Centra! Reweyv
Committee in respact of their individual grievances and complaints? Itis
very difficult for them to do so. The Review Committee would not be
helipful to the poor people in the villages or in the? States. Secondly,
actually, the problem is related to section 21 of this Act. I§ there any
amendment to section 21 which power they are going to misuse? Why
was the Attorney-General forced to give this explanation? it was on
section 21. So, here, this amendment is not touching any bad aspects
of section 21. So, Sir, this is not going to help the situation. Then,
again, there is no time-limit in respect of resolving the issue.
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JqGWTER (M T wH HIE ) TR HuE qHm § A fafue &1

SHRI A. VIJAYARAGHAVAN: But this is a very serious issue.

IquvTegy (S N W i)« B gifmm
4.00 p.m.

SHRI A. VIJAYARAGHAVAN: Sir, | will take one or two minutes,
The problem is, here also, no time limit has been prescribed. Meanwhile,
the court may take a decision. The hon. Member, Shri Kapil Sibal,
has referred to that matter. That is the situation. Again, Sir, there
has been a misuse of this Act against the minorities. That is a
serious issue. It was misused against the minorities, and nearly
about 246 Muslims were arrested in Gujarat. This has been the
experience. Is there any safteguard in this Bill, in this amendment,
for prevention of its misuse? Does it mean that all the 17 State
terrorists are moving here and there? Are they free? Seventeen States
did not use it. Where did they use it? In Jharkhand! 1s there any
cross border terrorism in Jharkhand? That itself is misusing,
Jharkhand! Against whom?School chitdren! Is it not misusing?
Jharkhand! Against whom? 81 years old mani Is it not misusing,
Gujarat? Against minorities! Is it not misusing, Tamil Nadu? Everybody
knows! is it not misusing? Is it sufficiemt? .. {(Interruptions)... is it
sufficient?

SHHI P.G. NARAYANAN (Tamil Nadu): There is no misuse in Tamil
Nadu. ...(Interruptions)...

srawtenw (A on v #WR )« sma Afaw L (Interruptions)...

SHAI A VIJAYARAGHAVAN: You will get a chance. ...(Interruptions)...
FegsTeay (5t TN AT B ) A ! 7 ST
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SHRI A. VIJAYARAGHAVAN: You will get a chance, ...(Interruptions)...

ITREAE (N oW wHRF) : 37 A 7@ whew

SHRI A. VIJAYARAGHAVAN: Is it sufficient? That is my question.
Here, what are you doing? What are you telling us? "If somebody speaks
against it, he is an anti-national! Arrest him under POTA!"—this is what
the BJP spokesperson is telling us! "If you oppose POTA, you are anti-
nationall® Our nationalism, are you going to judge it according to this
thing? This is what happened. ...(Interruptions)...

SHRI SANGH PRIYA GAUTAM: Sir, on a point of order, we are
not discussing POTA POTA has been passed by the Parliament: it has been
confirmed by the Supreme Court and it has become the law of the land.
...(Interruptions)... We are discussing the amendment. He should confine
himself to the amendment, not to speak of POTA. ...(Inferruptions)...
POTA has been passed by the Parliament. ...(/nterruptions)...

ITGTERy (S o vE FNE) : EEen ¥

SHRI DIPANKAR MUKHERJEE: Mantriii cannot intervene, Sir.
...{Interruptions)...

IqawTeR (S o v F) : 2, Afow ome Y st s e S, SfEa e
9 uftfa & st ) ..(=Fyr)... 319 3o aEE w1

SHRI A. VIJAYARAGHAVAN: Sir, | am just concluding it.

ITAMEAF (St T o s ) W T ol sram i i A s i
A A TR sl uifa F anen § 1 ste 319 oA qura | 999 1 e
& 5 fafe #)
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SHRI A. VIJAYARAGHAVAN: With only one sentence, | will
complete it. Sir, why am t telling this to you? This was the version of the
BJP spokesperson immediately after the voting took place in Lok Sabha!
That is why | am telling this to you. | am not mentioning anything about
the Act or the Amendment. This is what had happened immediately
after the Bill was passed! We had an experience! What was it? There
was POTO, and POTA; everything. This cross border terrorism happened
in Jammu and Kashmir; then, Akshardham thing happened; attack on
the Parliament took place; attacks on the Jammu and Kashmir Assembly
took place! What does it prove? This is not sufficient to safeguard the
country! This is not sufficient. You need some other thing. POTA is not
sufficient. In such a situation. ...(Interruptions)...

(THE DEPUTY CHAIRMAN in the Chair.}

Madam, | wourd conciude by saying that this piece of amendment is
only an eyewash; this piece of amendment is only to give an impression
or some kind of patting to their allies, to those who are in jail. This piece
of amendment will never help in preventing misuse of POTA. Therefore,
you have to repeal it, and, at the earliest, it should be abrogated from
the Statute Book. Thank you, Madam.

saavrafy: sit mfeg fafewt 1vm@e Q@ amu 3 &t fufe €, o 99 fafie ot
A Hfaw

A RIEL 1 Bl 3 Py ) B analS )
Sl s Tu‘l.fx( b'u:rl'o(:{ )/i'l{:l;. ‘"L"j*’& ) I/A"l{.olc._
beo B Ll L L U $ Grs it Sia b ST LS ae o
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+ 5t g ol (I T2W) : B fed Igun, adwar & e & #
foaram ¥ W o R o fagman @ I e @ uwm w=6ifE 3w
adFae ¥ 0 fad a7, s aeritfa 6 afew T svderaen sk
it ame B fon o8 e =9 e 99 e ¥ ey, ag waw fed e v,
T w1 A & W uH w1 e WA w R S e R wey AfufE
fora e d*'dre'’ s Sk fom we /D=’ g fa T, @ aee W w aga
E o1, A 7 fF 9w smear ¥ @ w1 efaar T ¥ shge sRwaR |
3 T w78 e | d2w, 7@ Tore R 1 o e dswr g sTe W
T FR T 3 W Ter it @ fog sem- srem Tt den €, fFr we R
ST 39 1 TN FHAN F) o @ forg gon {1 gt #) @m @ feg gen,
AIEATES & ga & fore gon, 3 & ot smars 72 & 37 g & fem ger
T FREe ¥ 39 W g W e, AeeE, 12 WA @ 99, 14 @ R gy ® fa |
= faran mar | 17 ot I W # U IR Ug U 7 9 B 1= ), 9w
TE 9E ) el AR & 7, Fwe g0 Wit o Sigewt W W AR @ e, fawe
AN FI TR & T, IEH! Ui T =g wE @ v | 98 f TRedvE B awa
TIN? IHY =1 QA A7 T8 T [0 T w91 J@1 ARG % WY S g 3R
3 aga | A weEEl A v aE 9 =@ | 59 Einit w6 e i e W e @
a1y sritedfe @ faem areft 7 § 9w fafrex wea @ aga wrw A e 9 g 5
FH R FE T T e W wifs A o w T i@ w i
HAA B YrE T, v wE A 7% g 99 1 o won? e Tearge
wER 9% fFm T ¥, S mha E, S g , W meAE @ dm d e T ey
HUS & 99 A &, W TS FA R, A 6 FeA S T 6 & o= qw WA
fog w0& & 98 T8 9=, T | HY THE Tm?

Hrew, g% 95 o= &, I o ardede fean 132 # e FEn W €, anfad
HEH TE A | 7% S graee ¥ 36 S s B o 98 wwen ey ¥, Sown
w2 B, AR 708 ago €1 aren & ¥ ufom s et i o fafie ==
@ ¥ 1 g TaEifies & fog w9d & iy i wee etz 9 s @ w e ¥
w1 e frz #8 feris wadt §, 3 39 09 990 T TE wgwa &, forad 6 wé, 8
=, Tt W et S § ol S S 8§ 93 @ ¥ 9w Ao wa ¥ g wEE S aw
TR T ¥ 5 7 70d | wgAe ) safe § ol mE il wem e el o
gy fafte dag fe 3 78R # iz o W e fg #9099 4 & T

tTransliteration of Urdu Speech.
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¢} wE=a & 0 6 T | 9% STo e o Twdl € ) oy w03 1 o @ at ad
Bt w=fey for Iu# @ S SleRpteE ) A @ S TR 99 W e I
FTRAENVA & 0 W IS THTE 1] T | IF 919 =@ed Bt =91fen |

Hem, ol 91 7% 6 fom B 3 et o% o B, fg w0t Tet d w5
HTEH B WY A T3 ¥ W TR FW 9T A€ I afer o f I|EEH 39
ATEHY & WY 1 EN? T IEH! w1 FAAvE e ? e o seewt fgh anfy
T & FifE T 7w § 7 fedt 92 i e & 4 ore w9 o @
EHt 7€ wfew 39 GrFEE B 9, 395 foter, e dm faiags a3 i wa
it 1 FRER Fai €& S ¥, T Feiehira a=i @ 9wt ¥ o3 eem § s
FYRVA 1 VAU AT THET 911 3R A9 HEATA 76 23 T A wogar €
Ffza At gar iR it @1 A e wee i o wifie Ad e @ stdEaTe v
¥ 3R T AT B TR U § vor € Aeeae @ 3R R @ fau a s e
foraer € o1 gt & rw 2, e 158 W €, PR Adware 96 e wSm 3
TR AT B | R A gt @ 7 fwe e w5, feed e e @,
HATTHETE | T4 AE T 9 . (=mer).. jafae spr el Sdwar A dasm i A
TEd ¥ TRAE ¥ 9§, mare ¥ & @ v ) L (=Ead)

e, 72 o wifaat @ a7 wen & s e go dfauE, o oo e, T
e 1 P IR ) R FE T o figmr i w ot e va e d
figwr # et 3ArF , e @ st Arda §, fige & s s A e |
TR " 9 A A I ¥ A T 3o 9 w1 ¥ e w9 e A v arw
TR TR TE TETE A8 2 Wy @ 9y Al 6 a9 R T fhem , sAefes o
tamid gy AfmaERm iRt endm @t swafs s E,
FAfeTy & STFehaTE W A ST € T8l Ffch §he T ES e | 36 W aafa
H TR ISFHTIAT BN 3R qifasr 9§ 70 T I | seware 9 7 TE
TTZ G | T BW SAEEHATS A1 31 TR AR 9gEn, 3R W S @ il
T w0 AN

_ ¥rem, arrelt = A 7w FE W A fw daeE 21 F) 9 W AW w1 g fn dae
21 & gt fewga = 3 m it sEwt A fefieem a0} fraw 22
et T e HTE amé & Y T afwerrg § A s IwowRe @ afetd
T T s AfTe # 2 E, 39 faar @ fu d, 80 99 F g7, IR W
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74 YA & deq 9§ g e T ww wE, S e e E, TR v
aga € s I A I R # 7% 91 w= @ fF 3} qarm fde <t shoem
A T AT fdg St 9T e o #6199 @ e, - wE w3 Fh
AT 21 & T8 91 A & 9K B @A) 3en qw A & 92 a3[d @ sk
IS A AT o, R @aEreE w0 @ 3ue fou o fRe & anfeie W
wifery, =R 3 davm 21 &) fafe 38 w0, g seisret ferga T8 s fe
3 T 4, Afafes foquam 4 $8 wF et @ w8 srAESes Wi
fiefads % qafas o ww, R F foeifm i o s E, (TR
F w&).. Tefiey & o w T afer ww farafrae st =g Rfem |
AN oS F1 @ isfagee Rfee i gud s R, oft e s wan
7 iR 3w fon 8= 21 %) 959 Foitera fewra F 3 it 59 9% TE
2rm, fiers T8 faa g8

# a7t 918 @ FE, fEd A FEE | T8 W FR ST FhvE & Sl
=1 FI T | 79 T a9 & fE et o fre T A sm e § gfeu s awd
H8 F 2 31 5T ww A e s B WY, FHSGR AEH B WY, TIEH AR
AFHygfer A E 3 shym o - R o s g s @
0@ A FH-hvid fan 91 # ot 3o o= 99 2 fen o &, Y Ao 53 wehuwm
Wl IS & T ara faerdt &, st ufadgy wrn o € @ e 9y et &=
3 #Y fede F#07 &) dreiy § 7€ @ S 98 R an-an @ €, § Sga
wrareet 2 TR § {6 foran Sfow o 4 gen € afes vwa 7t temt o i 7w
W T e whvA =1 gmen 2, 39 ot v 2@ A el agen By

# 7 we 9 % i ) frie w3 %1 %@ T s sww S s T
FIF TR HY TEE T N F/E 7rEA T Adware G 6 A 9D, ANFaR A 7
T®H, A U TAaw g 3 @ afesd arFs AHFaKE A o2 1 5RER 59 | 98
Tray ST ATg A T 1 EHAR T 7, g Toriiash eivrn §, 39eh) T dw
e foan man & o g3 favara & i o oft Toa) uoifa & fom s=mme faa
FA | FE3-9gd Mg |

DR. V. MAITREYAN (Tamil Nadu): Madam Deputy Chairperson, on
behalf of the AIADMK Party, | rise to oppose the Prevention of Terrorism

{Amendment) Bill, 2003. My friends from the Congress Party and the
Communist Party have also opposed it. But there are two fundarmental
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differences in the opposition. While my friends have opposed both the
original POTA as well as the present amendment Bill, we from the
AIADMEK, had given our whole hearted support to the original Prevention
of Terrorism Bill and today we are forced to oppose this Bill. The second
diffterence is that while they have been approaching this issue with a
legal eye, we essentially see this Bill as a political Bill with a tegal
coat. That is why we oppose this 8ill. We strongly oppose this Bill
because if this Bill is passed, it will make a mockery of the original
Act itself. The proposed amendment Bill confers statutory powers on
the Central and the State Review Committees to intervene and interfere
with the functioning of the Special Courts constituted by the State
Governments under POTA and to call for records of the ongoing trials.
This, we feel, will lead to a situation where the judicial process itself
will be questioned by the Executive.

ugyTafa AAEA, Aol 9Ee § I YR 991 9l § o1, o 9% W e
Tofar =1 ugfa gon &t -2 3 W & ok I 1997 Aot At &
yEifustat & fe faied § gon a1 w e dm 2 fogus o3 9 da ari39
i i} e TN g 3 TG o @ &

' e w1 =Ell, U9 W = 99
v g faad 3w 1, 9% & T4 Ry =e
W F1 & WY F9N AT IR HE A,
e 8 foerdt 3w =1, 9 %@ = feg ==

AHA T AAAE 39 TUFEST S ) 9% sriede faer @ €, sed A f 3w
werd } s @ 2w v

Nine months ago, when the Prevention of Terrorism Bill was brought
here by the Deputy Prime Minister, we gave our whole hearted support to
the Bill.

e T & siEr (faen) : 75 ot it I @ A
sygwefa: i, wga e feed A @ 4

DR. V. MAITREYAN: | am all the more pained today because this
amendment Bill has also been brought by the hon. Deputy Prime Minister
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for whom we have got great respect and regard. & Ti&R %! =9l %11 =R
¥ fp Teehv & g & s st T § e deies e # ) A s & o o
W YFR & AR TwE # o 9% &1 97" # Yfwefae = umen @, s anied =
wen ¥ I The founder of my party, Puratchi Thalaivar, MGR, was a legendary
figure in the Tamil cine world. His films and film songs always used to
have a specific message and a special significance. In one of his all-
time hit film songs, MGR said, "If one commits a mistake and does it
intentionally and knowingly, | will not spare him albeit he is a God." We
follow this dictum and that is why we oppose this Bill. And, as far as the
AIADMK is concerned, HTasens & fa0y & 48 < g3 &S T ¥, werast st
e ot =) wfam o § wawm §-

‘T AW TE RS AMY,
T TE HHA |
ZEHa T,

T g& T8 a1’

A lot of allegations are being made in this House as well as elsewhere
that POTA is being misused in Tamil Nadu; that a Member of Parliament
has been booked under POTA—even some Members raised the issue
here—and that we have essentially used this act out of political
vindictiveness. | wish to make one point very clear to this House and
reiterate that the hon. Member of Parliament, whose party could not win
and cannot at any point of time even a single Assembly seat anywhere
in Tamil Nadu, can never ever even be a remote match or shadow of a
match te our hon. Chief Minister of Tamil Nadu, Madam Jayalalithaji. So,
to attribute motives for this act of ours that it is out of political
vindictiveness is something which is very hard to digest for anybody. If
at all we wanted 1o be politically vindictive and use this POTA against our
politicat opponents, that Member of Parliament would not have been our
target. On the contrary, there are very many giants in our State against
whom we could have used it out of political vindictiveness. The very fact
that we have used it only against a person on whom prima facie cases
have been found shows that this act has been applied correctly and
applied justifiably. The Designated Courts have confirmed prime facie
evidence against various people who have been booked under POTA in
Tamil Nadu, and even the Supreme Court has rejected the bail applications
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of some of them. Now, is it the intention of the Central Government that
the Central Review Committee should interfere in such cases and nullify
the orders of the Supreme Court? There is no justification for conferring
statutory powers to the Central Review Committee to sit in judgement
over the funciioning of the Special Courts constituted by the State
Government under the POTA. This would amount to interfering with the
due process of {aw and the proceedings of the Special Courts which
have been constituted.

Anocther allegation made against us is that the hon. Member of
Parliament who has been booked under POTA is a very senior
Parliamentarian with more than 20 years of Parliamentary experience.
The same issue was raised in the other House also as to how such a
Parliamentarian couid be a terrorist, how he could support terrorism. |
would like to mention that just because a person happens to be a Member
of Parliament, the Government of the day cannot keep its eyes closed
when he openly supports a banned terrorist organisation and flouts the
law of the land. | would like to bring to the notice of this House that it is
the very same Parliamentarian who was, a decade ago, thrown out of the
DMK by the DMK chief. On what charges? It was on the charges of
allegedly plotting to kill the DMK Chief in connivance with the LTTE. And
it was this very same Parliamentarian who, 15 years ago, went to Sri
Lanka...(Interruptions) | am not mentioning anybody's name. 1 am only
justitying and substantiating my argument. He went to Sri Lanka illegally
in a clandestine manner in a boat without the knowledge of then
Government of Tamil Nadu and the then Government of india. Now, | only
draw the attention of the House that just because a person happens to
be a Member of Parliament, it does not give immunity to him to do anything
and to do whatever he wants. | would iike to point out to the hon. Home
Minister what might happen after today's Bill is passed—a similar situation
that arose in the case of TADA. | refer to the Supreme Court judgment in
the Writ Petition of 1995 in the R. M. Tiwari Vs. the State of Delhi and
Others case. in the backgroud of that, in the Kartar Singh Vs. the State
of Punjab case, the Constitution bench of the Supreme Court in 1994,
while upholding the constitutional validity of TADA, 1987, except Section
2, had suggested the formation of the Review Committees to prevent
the possible misuse of TADA. Accordingly, the Review Committees were
constituted by the Government in various States, including Delhi. The
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Delhi Review Committee reviewed ali the prosecutions under TADA and
recommended to the Delhi Government and, in turn, the Special Additional
Public Prosecutor in the designated court filed for the withdrawal of the
charges under TADA in all the cases pending before the court. The reason
attributed for the withdrawal of these charges under TADA by the Public
Prosecutar was the recommendations of the High-Powered Committee.
The designated court dismissed those applications taking the view that
administrative decisions could not interfere with the working of the judicial
system, that a mere administrative decision taken on the basis of a
recommendation of the Review Committee was not sufficient to permit
the withdrawal of criminal prosecution pending in a court of law. SLP was
filed in the Supreme Court; PIL was filed in the Supreme Court praying
for the direction to the designated court to permit withdrawal of all
prosecutions recommended by the Review Committee. In its verdict, the
Supreme Court said that the designated court was right in taking the
view that withdrawal from prosecution was not be permitted mechanically
by the court on an application for that purpese made by the Public
Prosecutor; it is equally clear that the Public Prosecutor also has not be
act mechanically in the discharge of his statutory functions under Section
321 of Cr. P. C. on such a recommendation being made by the Review
Committee and that it is his duty to satisfy hirnself that it is a fit case
for withdrawal before he seeks the consent of the court for that purpose.

Does the Government want such a piquant situation to arise in the
near future? | am afraid that the Government has either not taken
notice of article 50 of the Constitution of India or ever accepted the
principle of separation of the Executive and Judiciary.

s H # ga & wE =9 -3 wefel & FHW A0 4 W TR FIER-FTA
THF™ T | HTSI0T ST, 3T A TETe & A" H U 97 D), TE HIA B T
FrEem o | &

THE DEPUTY CHAIRMAN: | think if he could speak in Hindi, we
should start learning Tamil,

st oy frem (menre) : afgermig d fet ) mien fe o @ R
{AFHT) TEAGAC T HI TA € |

DR. V. MAITREYAN: ! know Hindi. | sopke in Hindi. But when it
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comes to the question of an ordinary citizen from Tamil Nadu who does
not know Hindi, | will be the first person to raise his voice also here.

THE DEPUTY CHAIRMAN: We shouid learn Tamil. | did not ask you
to learn Hindi; you already know that. | only know 'Vanakkam'. Beyond
that, | don't know anything. Dr. Chandan Mitra. |s it your maiden speech?

AN HON. MEMBER: No.

THE DEPUTY CHAIRMAN: Then, he does not have any protection
of the Chair toc go on speaking.

DR. CHANDAN MITRA {Nominated): It is my maiden speech,
Madam Deputy Chairperson.

A IqRvTafa TERd, 7, 72 961 & fF suwga g A v an mw g vmm &
fam | 387t <t weiveR fadgs = m & 9 & umoet o 8 3ue gudR w5 @ ferg
| E3N & 3 WL H Fga 5 ard et 5 g1 & sl A aroet 9 aga ddg F wgm
wHiffa T o werwe ¥ ot S & g =ed § 9% UE 9 o 5 € o A wwan €
fo =% 9w 3ndt v T R dre w8 S gredm gan € o 3w e R grmEm ®
A oo o @ 39 gEE w0 &) fawm | ue uw A o wem b afEe
smiEaTE B A gwe fora i ¥ g @ ¥ olv v @ tod w20 v WA Yw W
¥ A o gt gfrar @ 9w Tmepy 1 wen ¥ s g g v W amres § e
fore ate | 7 ghm F smtwarg de e ¥ iR srdeEe & E ® feg ged S
FTE T A A FHHA 7 T ¥ 3R T Fp ' Y e ¥ v @ W i
% oW e ¥, frew A wem frm § sl el @ Tn i megm e

A wagen ¥ 6 s % wed off e vegw fem & P fag med o s
i e a1 iR T dra T T b oaw TW v Wy f ww A @ e
TR FEEm & # SR o @ ¥ Afe 7w i W@ § e darR @ s e
e yon o1 3T Tee 1 W O 36 WWE T FHAARTE ® g FH A
FER ) waerE a8 ¥ i sgrare Tt # yreaswt (@ A w fregm f s geon ¥
3 T S ol Igdm g afeg a1 e 3w A9 B o f frw w9 |
FTA O T | ST STRvTafa TerEE, # wORR @, 39 yureEsh, T uE @ w0
FE 9, 37 Fras e o fw o Fevm o vwd R, 498 Tga =R
ar 1 Sfaa TEd o ot Jren nfeg fe smiwEe % @ w0 @ forg ot sws
W yrest B wa e w7 B forg s - we e &1 & wwwen € fF 3us fog
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HEE TIFH Sl Toh & FHRT FT -0l | o4 91y | G5 3790y St 39
0% ¥ B fF 72 syl ) aonfawr w1 fem e fF 2 dsfig sraqu #, de
wierd ¥ offt fomeh o ween % uwew gy sifiran 78 & o= s s &1

HATHATE TF HEA FRA & | AHag f&d U v, wev 7 Sifga T2t T
3140t - anvft Fepelt wgem A oy andt Aoy 1 ara w1 | W Afn 3 A v
drofFar ® afiar gt afrr mig R s g dd wm
iy 929 § A FATAE, I | AR ANET, FREE | fagn i faae A
FEEHT AU T I FH A9 aF 78 B w1 ¥ 1O fogun ) Sw e
% feu ol ¥ fs 2 ) oF S FR0 &1 391 few 9 ol e i @
mem & T WY I I | A ¥ dEd wEE Y BN R o %18
T T FY 30 B weH F A F 7 7 ¥ ) # wwge § F 98w adie
Ry A e o 1w @ w7 T d aR-aR aE S S d T
To frage © 1 & st aoritfaes srelt @, woeiifass 33wt § oy gerifass fadfe
i ! gae fagr & fag some @ @, o s § w o QE feafa e =@
I 1 UF A BEA FEH B 9ed TEE N AfeEE w5 fem 9 ok dEe
TIHES H) 39HT Fres T H1 30970 of A2 A F wHwa ¥ e @ @ ewar w
e F g & v o e e

IgawTafa weean, ¥ 3ud fus = wen Sma € fow 1@ sy e g
for g govA fadas sgo w0 ) g 0 1 S wraym @ T ¥ eii e o
7% w1 T & o e fo] A = Foohn B w@ v g W@ @ Pofaw
st g, guferg f vz € % 9 90§ FeW 9Te W § A 9 agd goEy o ¥
for 30 P AW F, ARFIR VT S 1 94 T IR @ DR 7D F @R
Yo ol Beter 3 e @, g & w7 Su ¥ # g8 oy oed wem |
TR | T NET 5 78 7908 an F 99 3R o g S sl i wewa
i Hetm w3 Afen ) uh O 9E e 396 T U5 @ W IHS
[ GF P TEY FL YA |

ot T 2 vErl: vEe gEEd, ARl urd U 9 76 3R e A sit
e WG S 1 T | ¥ 38 e s 9 faty w i wen § g add
A & For vt € 59 9 A 5 T8 e } o gr 9 -7 srquedt @ Froa wn
TEHA ¥ | 39 W F FHA -9 srquiiEt o a2-w% sromedt | o @ e
gam ¥ 1 g0 9 g ¥ fF 39 T #1 wm Wdg d@iaur st At @ faada
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A & 33 S etreh - rand ¥, I off wfame e & em v € e wwd s st
& e iy, IR et e e R WA s s R dawrm =
I gETdT B Hiene 9 sft 7 19 fiven, v e v d, s ' g AR S
R TN TN 1, 39 58 3 1 fadw fonan a1 | e, T s S A - ST g e
T T 71 @ a1 3 w2 TE ) 77 A 4t foR 39 T & il e gem-
rvareA fon a1 fof 30 e o gETam g E o 39 I e o 3vdm fean
A, o e % fawe, Ray @ faars fea Smm | R wdE, St g
T gt s Fw s mEm H R gEEm A m R A e R i @R
TR TR fF TR A TFT AR I FHS e A
e & f o= I TR & ofeR S & =% favan man &7 o | =g @ B ow-w
N AFACER & T 9, T2 90 & 9 & ity = a4 Rieem 42 af
et iR = 7l F, fava fog wfeg &, sereeume & Sl W o wt wrdare
T g LT T F faes ¥ 1uE W R e & faars 9w {, g
3R 3R =1 B @ T A @ Taars - fava fag afteg, a9t 3@ eiv smawes
& @t % faars- fa2h araefas 1 4m 3= fam, =@ faems oft der s
=fET o | HERE], ARET & 12 o HI w1, 80 " &1 g-F 1 A Hee 2 7T
frens a1 drer e o @ & IR, 30 RO B awd &, e and o 800
T sfire wim g f At ¥ A o Rt 7 & ww wemn wmw § fE w1
TEYAM & T ¥ | W 76 FTA Tl IO 3740 HE ¥ F wgd A A ¥ e ¥t
A & 3w F anfife ok wrmeifas 3w e @ R L (smaum).. A |
AH TR, e A 'R ¥

st go fregs A v &

W TH A WA : A T 39 F Y0-guST W AR SguTEE €, 9 3w &

ot TRTEe stEeATfea (WRES) : F4 TA Sl &1 07 o waha & S 5h wea o
HTHT YT g0 F 2 THh | ... (AYUH)....

We U 2@ HEA A FEl 9 3T TR e W) O o SEU AL, A A TR E
T S Y (ST ). & HITW ) ST A 3778 39 1 1A T T & ags e 62
{oaagr) ..

*Not recorder.
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st T UG STESATETAn: FEW, T U w1 A o 1w &7 3 sy
e F E. (T

Hlo T\ 37 WS : T 7 T fa7 & 3019 g & 3 L (FE).

o THe GHe Tgcarterdn: Ward S |

We T 2T Bl B S

5t TRe TR AEEATEd: 3R § A A YE FF o § TeeEm ugn ¥E i
T e . (ET)..

o TR 3 YT : S A it S AN A €, s sy am e ¥ ) suem
7 fewm 22 . (=maurT)... andl gei A3 ¥, el I8 I 3 I TR Al 4,
N agl 43 ¥ 1 3T FrE A T8 ¥ U fedwm o @ o W s =fey e,
) € S g AR | (AYHA)

57 U TR ARG Fem, T 9l 1 TS @ §U IO A€ Sgen o
(=maum)...

e 7w &9 verl); 3179 37w T8 €, et TR gl o wed § 1 wYE famrn AEt 4
TTE |

sqavmafa: TR 29 ...
miavEh: e M@ g AeRa.. A @E W g . (FEA) .

i TEe qo seaferan: A8, 7@ R WU et § weed @ Weu T
ifey | weed, 3y gga | ey & Sfvu fs s fem smam @ 4 w9 @
(YT

W 1% A viwrd; uded, 38 HeA ¥ Y 9n v wervrEt @ s e o e
¥ (vEYe).

it TR Re AwerETorE: wERd, | 36 W e = gy

Iymvfa: 3 U Ft @ F ot wfem ) vl AL fersmd mdw
apitedz gt | Ay 39 fawa & satae gt o1 7 7 a3 3T9E o+ O fedy
! T H L. (AU
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o @ verdt: # A T ww wErvE FE W

IGHMTIRY: 3719 HET{HE FERT & T WAEq

ot W Foroa: TEE FE # 3 S A g S e 3

ISR T TE ¥ 1 Let us not.... (=q@YA)...

We 7 37 Wil & 9 wm # We TE AW @ WY, 3T TeENE FE @
(4

Irqvfa: # THfae wE @ ¢ fF w8 il oien wmoaee d 3 o i S e
T N F vy 76 ¥, 399 T8 wwi fow 9d | L (smmam).L

R T A Wl wEEEr, vee «ff 3T AW feg o ¥

Iygvrefa: @@ gime .. s @ g3 Sifag ) 79 T FEe A9w! 98 T w
@ ¢ wife = 39 F Am fom, s R R v s w A
3ryeR) forerraa B T ¥ @t sRfee gae forn Jem e O & s oaf T e
! I v fog s N

W w ¥ v e, A @ EA AT ST " €
Ivavrefy; 3 &, 70 amdy e W W wife) L (smam).

it o e sreeraTira: mEE, v e foaa o o 3w uw e
AR foran w w L (e

W T ¥ vEr) ;T s} s ma ) 39 ST TOE T A 39 T
oY o &, e ot T ¥ (A,

Fravrefl: T T Y i g oo &Y v wivn @@ ¥ L (smmam).

Ve W A VI WEE], I TEH) GE90 A A, SR T wEE W A Am
e T A B RO e o e ot g A s & st s @ o
9 18 oo 78 & v

Fravrafa: sga o @ Twet A R wEE KA o wtoo O e
F A e A e @, FR, W ol frama @ feew A L (smmym). R 3

*Not recorded.
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AT 1 3 a3 T I S S FE @ gl el S & % s e
Ft WU F Yarfas AR A FE T WA AR TS G, IR BT D, T A W,
T et off T0ha &) TSRS FE T A TR T U oH W A A wE T
FEWE L

W T 27 el weedr, # @ S W@ g

ITAVNTE: T @H FI, w9 A w9 F GH QTR

W T 3 e # e wE S | s & Fe wwed § e sew R w
Tegdm & o ¥ of g vefra A ¥ ofan & ot o 5t A [ TR |
iR s it St § e wwan ¥ f e @t ore o % gewdm gen, 3@ arvs e
T, I TE 76w F O Ae H, g )

PROF. SAIF-UD-DIN SOZ (Jammu and Kashmir): Madam Deputy
Chairperson, as far as terrorism and cross-border insurgency are
concerned, we are one with the Government. We are one with the hon.
Deputy Prime Minister and Home Minister. But, | want to say that POTA
has promoted terrorism in the country. it has net solved any probiem of
the Government. This amendment is unnecessary because it is now
common knowledge in both the Houses of Parliament and also in the
press that it is being done for”.

THE DEPUTY CHAIRMAN: He is not a Mermber of this House. 1 will
not permit you to mention his name.

PROF. SAIF-UD-DIN SOZ: Madam, * name wil! have to be referred
to because he is an important figure in the whole discussion.

THE DEPUTY CHAIRMAN: No. You may say, 'A Member of the other
House', but not the name.

PROF. SAIF-UD-DIN SOZ: That is a different thing. Then, that
becomes an allegation.

THE DEPUTY CHAIRMAN: | am absclutely clear on this. | did not
allow Bhandariji. And the same rule applies to you as well.

PROF. SAIF-UD-DIN SOZ: The Government is under compulsion to
do this balancing act. The DMK has been told, 'Here is an amendment.’
Whereas, AIADMK has been told here, 'lt is a very minor amendment.

*Not recorded.
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But, the law, as a whole, will apply.' But, here, the hon, Member of Parliament
was sent to jail. | must say, with a limited sense, it was misuse of this
Act. It is also an organised effort now, to provide him relief. This is my
guess. | hope we shall be living, God willing for the day when you will see
that * who is in jail will get relief. It is, primarily, brought before the House
for this purpose. Madam, POTA, ! must say, has not solved any problem
of the Government. Even when the Parliament was attacked, the
Ordinance on POTA was in force. Therefore, Madam, our apprehensions,
at the time, with regard to enactment of this legislation that it wouid be
misused have been proved correct. | feel this is the consensus of the
country. | want the hon. Home Minister to respond to the consensus in
the society. | would say that it is a draconian law, which is meant for
jungles, not for the civilized society of India. Qur apprehensions that this
would be misused the way the MISA had been misused have been proved
correct. He was against the MISA at that time, and in the same way it
had been misused as the TADA was misused.

THE DEPUTY CHAIRMAN: A former Member of this House, Mr.
Kalpanath Rai, whose name | can mention because he was a Member of
this House, was put behind the bars under the TADA.

PROF.SAIF-UD-DIN SOZ: You know what had happened to him?
THE DEPUTY CHAIRMAN: He died.

PROF. SAIF-UD-DIN SOZ: And, now, what is happening to the
innocent families all over the country?

Here was a netaji. | respect thim. He was saying, " | have a point of
order. "He was not prepared to listen. Now he can raise privately, a question
betore the hon. Home Minister that for seven months a journalist was
incarcerated under the Official Secrets Act, which is also a draconian
law enacted in 1923, with no amendment, and that was changed for the
British society and he was sent to Tihar jail and after seven months -« |
think, the hon. Home Minister must have been one of the important figures
in the Government who responded to that situation—that fellow was
released because there was no case against him. Netaji, who raised an
objection said that he had a point of order, must raise a guestion with his
conscience that a journalist, an Indian national, was incarcerated in Tihar
jail. Of course, finally, he was reieased because there was no case against
him. May be, the hon. Home Minister played some role in that.

“Not recorded.
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There was a lady judge in Delhi, whose geography is so poor that
she did not even know whether Gilghit happens to be in India or in Pakistan.
She had no time to interpret e-mail. With the result,a promising young
journalist had to spend seven months in Tihar jail. When you want to
have a law, it has to be a foolproof so that no innocent person will be
touched.

Madam, Mr. Raghavan was requesting the hon. Home Minister to
come before the House with an amendment to Section 21. Yes; whan he
comes here, | will say he has responded to the society's requirement.

But here is an amendment 1579 M T & T9&F g9 T fH U
gifefariefmm wam ) 5o F ¥
P

e t)wi"”g&)v’/‘.")th*!fd -L /..._— — |~—'

He was very vociferous on the POTA and had supported it. T T8 #%d

&, o fadt & o i wea }, 97 3o @ fream
..“é_ :‘L_uc;'-_jf.Jl.-.--;.hr’iff!‘@_;fﬁ ‘:s_}jsz'-d‘
He was very vociferous on the POTA that this was the best law to
combat terrorism. But when he was arraigned and sent to jail, this
Government could not do anything for months. Finally, they came to
Parliament with an Amendment Bill. | would like to tell the hon. Deputy
Prime Minister that this law is being misused. This was openly misused
against the minority community in Gujarat. It was misused in Jharkhand.
It was misused in many States. The hon. Minister knows it. There are
umpteen examples of misuse af this law, | have so many examples to
cite as to how this law has been misused. But | don't want to take much
time of the House. | want the hon. Minister to kindly respond and take
this House into confidence and cite one concrete example where the
POTA has succeeded in arresting any terrorist action and prevented it.
Could the Home Minister give one such example throughout the country.
You go on arrgsting people, and the most overwhelming majority of them
are innocent people and they are sent {1 jail till the Judge takes cognizance
and some relief i3 given. It is a draconian law become any innocent
person can be taken 10 jail at any point of tima. He has himself to prove
that he is innocent, This is such a draconian law. Then, what are the
Central Government and the State Government meant for? This is the

tTransliteration of Urdu speech.

-
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question of human rights. Human rights are being trampled because
anybody who is arrested shall have to prove himself or herself that he or
sheis innocent, This is the draconian element in this law. The hon. Home
Minister should take notice of it. When the National Conference was his
attiance partner, it was supporting the POTA. Mr. Raghavan has correctly
said that the Rajya Sabha had rejected this draconian law. Then, there
was a joint session. | had convinced myself that there was no need for
that. For a time you apply the POTA, but there will be a day in this House,
in the other House when the POTA will be rejected by us as the
representatives of the peopie. The National Conference had supported
that law at that time. Only yesterday, one of the National Conference
Members rose in the Lok Sabha and said, "This is a draconian law. We
were off the right point when we supported it. We had apprehensions, but
we controlled our apprehensions. We just believed in the Government.
But this law has been misused." This was a Member from the National
Conference, which had eartier supported this law. Here is AIADMK, they
were supporting it at that time. Now, through this amendment, they say
that their powers are being taken away. And, rightly so! | think, the
parliamentarian, some day, very soon will be released through the relief
provided by this amendment. Madam, there is a consensus outside the
house and also inside the House that this law miust be substituted by a
law which is genuine, which gives full protection to an innocent person.
Since | have said that | will not quote many examples, | would only bring
to the notice of the hon. Home Minister and this august House that last
year three students had been arrested at Shamli. They were pursuing
B.Sc. (Agriculture) course there. Since, then, the Chief Minister of the
State and, perhaps, all of us have been wanting to argue with the
Government—that Government and this Government—that they are
innocent people. The one proof of their innocence is that when the
policemen went to the college Principal and college teachers—they are
not Muslims—they told them about those boys. | can quote their names
because they are, at this time, in jail under the POTA. | want to tell the
House that they are innocent people. (Time-bell) Where is the time for
Mr. Sibal so that we argue their case in the POTA court? But | would like
to say, Madam, that the police tried 1¢ make witnesses, to create
witnesses. Now, the people who have conscience are not going to support
untruths. They failed. There were 23 witnesses produced against these
boys, and all of them were policemen. It is a shame that these 23
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policement should say that these boys have to be arraigned under POTA,
and they should be in jail. One Police officer reportedly told the father of

one boy fwmmmtlmmﬁmﬁmm%mzmémm
-Lb/dt):..g_v;ul)/u/'l,d‘rl ;C/J/

They were arrested under POTA. Let me tell you how the human
rights are being trampled upon. On 8th March, 2003, they were arrested
and for four days they were kept hiddan somewhere, they were beaten
and tortured to confess that some terrorist who was killed in Delhi was
their friend. These boys wept bitterly. They said, "We never knew that
fellow. We have nothing to do with Atankwad. We are studying here. You
can enquire from our Principal or our teachers."” But the policemen tried

to 14t &) w3 & . . ',

Sir, you know how draconian this law is. No civilian; either Hindu, or,
Muslim, or, Sikh, came forward and said that these boys never ever
indulged in Atankwad, or, terrorism, or, they had not done anything in the
college so as to link them with terrorism, and they continue to be in jail
+# 7 yafae wem EfF s @ 23 frdm sl ge yfaeim d oo e R A W
wifest #1450, 37 F T@ T8 @1 iy et =

iuﬁ:‘;:héu‘:d’)ﬂjy?l’ -ujufu”__.f.,/nlu_‘_?‘f,‘ﬁ FP’L_;UUM?‘{;L

There was an illitereate judge in the Chair. 3t % =g 7 7 =% g
i

S (L

There is corruption and incompetence in the Judiciary. | am speaking
from my heart to tell you this. Kindly study the case. After the Official
Secrets Act, 1923, of the English rulers, there has been no amendment
in that law. You can arrest anybody, and there journalists were in the
Tihar Jail. | raised this question of three innccent students with full
sense of responsibility. We are against terroriam. We are against cross
border insurgency. 93 a1 37 &1 8, & streamit wea 1 W fgwm w@ g

.urL/U»L):.-?Lvdlu I tc.l(.r I.vl.é

You are the people who released the Jaish-e-Mohammad Chief and
he is promoting terrorism in Pakistan. The Americans are very much
induiging in our affairs now. We were having a dinner with them a week
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ago. They wre trying to tell us that there has to be a dialogue. | said, "Yes,
we should have a dialogue”. | told them what the Jaish-e-Mohammad
Chiet had said in Pakistan. ! told the Ambassadors from America
what he had said only the day before. He had said, “Jehad means killings,

killings and killings.” It is un-Islamic. But he says that if you go against
my version, that would be unisiamic. His boys are active in Kashmir.
Dialogue has to have some purpose. So, there is no need for me to give
proof to the hon. Deputy Prime Minister or to this august House that lam
against terrorism. We are fighting cross border insurgency promoted by
Pakistan. But, | must stand here to protect the innocent people.
t¥en, # 07 ware T8 e A € afad Al a0 w A @y § 9=
ah iR ety & 9 d s ¥ o Py v 9w F A 3w @ Bt s
THTZ B .. .
J?Ju}n.ubr;’{_—ﬁ-”»'U.?"——-"'é—(’("f“r)ud"ﬁ]Tuﬁtdf l""‘:u:‘ﬁ”:‘;‘f:‘.”'_
ey nitipe T I LSBT ey
After raising this question, | want to say that this is a draconian jaw,
and the Government of India must show wisdom to remove this draconian
law from the Statute Book and bring to the House a law in which the first
condition should be to give protection to Indian's sons and daughters
who are innocent.
THE DEPUTY CHAIRMAN: Shri R. Shunmugasundaram. You have

three minutes.
SHRI R. SHUNMUGASUNDARAM (Tamit Nadu): Madam, this Act

was introduced out of a fear that the terrorism, which is prevailing here,
would greatly affect our country. Now, this Bill is being introduced, we
welcome it on behalf of the DMK Party because it is being introduced out
of a tear and out of an experience that it is being greatly misused by
some of the States. We believed the hon. Deputy Prime Minister when
he introduced the Bill and said that the POTA would curb terrorism. Now,
we still befieve him. Yes, after certain months of experience, we see that
the misuse has travelled upon to certain areas to affect and greatly injure
the democracy in his country. What we see is, leading political figures,
representatives of the people, journalists, etc., are being booked under
this Actin the garb of they being terrorists. There are several States, and
the figure is given as 17 States. Nearly about 60 per cent of the States
are not using the POTA. The rest of the States are mostly misusing it.
Whaen this is the experience, we want to know from the hon. Deputy
Prime Minister whether we shouid tolerate the misuse, and we want a
message from this Government ... (Interruptions). .
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5.00 p.m.

SHR1 DIPANKAR MUKHERJEE: It is your Government.

SHRI R. SHUNMUGASUNDARAM: Yes, we are a part of the
Government, and we are proud of being in this Government. My question
is, are we going to tolerate the misuse and misruie? Is it not a breakdown
of the constitutional machinery? The misuse of such strict laws is not
new to this country. We have seen that the MISA, the TADA and other
strict laws were misused earlier, and it was the incident of misuse of
TADA that created a furore sometime back, and we had bitter experience
when one of our former Ministers, a lady Minister, was booked under
TADA and she served prison for more than eight months. Ultimately, the
court cleared her. Ultimately, when the Supreme Court dealt with the
misuse of TADA in the case of Shri Kartar Singh, it recommended that
there should be a review of such cases where the Act was misused.
Thereby, the Review Committees were recommended by the Supreme
Court. That is why we now have the Review Committees. These Review
Committees are projected as if they are powerless, and it is also
commented upon that whatever amendment is being brought now cannot
help the Review Committees. It is not true, Sir. What Mr. Kapil Sibal
mentioned in this House that once the investigation has commenced, no
Review Committee can interfere with investigation and set the record
right, That is not correct. It can be corrected. There are provisions. We
have seen that cases are being withdrawn een at the stage just prior to
the judgement. And, that is the case. When it is permissible for the
Executive to review its own sanction orders, it is equally
permissible....(Interruptions)...

SHRI KAPIL SIBAL: | wish it could be.

SHRI R. SHUNMUGASUNDARAM: You, do not wish here. That is
the position of the law. We do not want your good wishes. That is the
position of the law. ... (Interruptions)... While quoting Mr. Tiwari's case, an
hon. Members of his House mentioned that there was a withdrawal of
prosecution which was turned down because there was mechanical
applicaticn of mind by the prosecutor. That was one incident where
after the recommendations of the Reviewing Committee, after a detailed
recommendation, just one line withdrawal petition was filed and that was
commented upcon by the Supreme Court. | just want to set the
record straight that that is not the law. The law is, whatever the

352



[18 December, 2003] RAJYA SABHA

recommendations of the Review Committee, which is administratively
superior in hierarchy, they are to be given weightage. And, whenever it
recommends, it has to be given weihtage. The recommendations have to
be given weightage, and that is the law. | wish to make some more
suggestions apart from these amendments {time belf), some more
suggestions which are very, very essential for preventing the misuse of
this stringent law. | suggest, and | ailso request the hon. Deputy Prime
Minister to agree to it, that the sancticn of the Central Government must
be made mandatory. And unless the sanction is obtained from the Central
Government, which should be cleared by this Review Committee, no
prosecution should take place, and no court sheuld be allowed to take
cognisance. That should definitely prevent misuse by* State Governments,
who don't cbey the jaw.

DR.V.MAITREYAN: Madam," is unparliamentary....(Interruptions)...

THE DEPUTY CHAIRMAN: What did he say?

Shrimati S. G. INDIRA (Tamil Nadu}: Madam, he said * It is an
unparliamentary word. Who is a *7 It is an unparliamentary word and he
cannot use such a word in the House....(Interruptions)...

THE DEPUTY CHAIRMAN: *Is not allowed.

SHA{ A. VIJAYARAGHAVAN: Madam, *‘is unparliamentary.

SHRI R. SHUNMUGASUNDARAM: * is not unparliamentary. * only
means uncontrolled, Madam....{Interruptions)...

THE DEPUTY CHAIRMAN: Did you say " or 'row'?

SHRI R. SHUNMUGASUNDARAM: 1 said *, Madam.

THE DEPUTY CHAIRMAN: * is not altowed. If you say, 'the row
between two people’, | shall accept it....(Interruptions)...

SHRI A. VIJAYARAGHAVAN: How can he say like
that?....(Interruptions)...

THE DEPUTY CHAIRMAN: It is unparliamentary.

SHAI A, VIJAYARAGHAVAN: POTO originates from US and UK
and then it is coming to India. How can he....(Interruptions)...

THE DEPUTY CHAIRMAN: We are not totally following UK and USA.

We are following our own terminologies, and * is unparliamentary. If you
say 'the row between the two countries’, | can accept it. if he says it is the

“Expunged as ordered by the Chair.
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Hindi word, | shall allow it. But if it is the English word, | am not allowing
...(Interruptions)...

SHRI R. SHUNMUGASUNDARAM: Madam, the State Government
which is not following the rule of law and which is abusing the powers
given by this Parliament, by this House, should not be allowed to continue.
If this misuse is allowed to continue, there would be a danger to
democracy. With these words, | welcome the Bill. Thank you, Madam.
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SHRI BIMAL JALAN (Nominated): Thank you, Madam, Deputy
Chairperson. It is also my first intervention. As you know, | have no special
expertise on this subject, nor the legal expertise that Mr. Sibal has exhibited
so eloquently. The reason why | wanted to speak was as a non-political person
on a matter, which has excited some amount of controversy in the past. Madam,
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as we can see there are some very valid points made on both sides for POTA's
amendment as well as for the misuse that has been made. So, as the hour is
getting past, and, we don't have much time, let me just make two brief
points. One is that ! think it is absolutely true that POTA is being
misused, but it is equally true that | cannot see any political advantage
that the present Government is deriving frem the misuse of POTA. In
the sense, that it a 12 years' old child goes 1o jail, a 80 years' old
person is being put somewhere, or, 267 perscns have been putin jail,
there is no political advantage to the party. So, it seems to me, as a
non-pelitical person, if there is no political advantage to put the blame
for misuse at the dear of the political party in power at the Centre, is
probably not justified.

But, at the same time, the fact remains, and, alil of us know, that
the way the Act or the Bill has been used, there has been misuse. As
somebody from outside, | can say that, prima facie, it seems it has
been misused, and, i want to use my professional experience to state
the reason why many of the Bills, many of the Acts which are very
well intended otherwise are misused. | am sure, there was an
administrative need felt. Terrorism is important after all. Who can be
against prevention of terrorism as an Indian citizen, or, as a patriotic
citizen, whether on this side or that side?

So, the administrative need was felt, and, therefore, the Act was
passed, and, | take the Government's word for it that it was important.
At the same time, we know it was misused, and, the reason — | had
asked for sometime and it does seem to me—was that the framing of
our laws is such that it gives a broad compass to the investigating
authorities, to the police authorities and the legal authorities to take
advantage of a lot of loopholes which remain there. This is a suggestion
that | would like to make for the Deputy Prime Minister and the hon.
Home Minister, and, which has nothing to do with the present
amendment which we are considering, but, which may be of some use
and consideration later on.

For example, if you look at the definition of the 'Terrorist Act' under
Section 3(1) of the original Act — | am not a lawyer, so | may not be
quoting it correctly — but under Section 3(1)(a) and Section (1)(b), it
sounds very good. But, if you look at the "Explanation®, you suddenly
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find a sentence which says, "A terrorist act shall include the act of
raising funds intended for the purpose of terrorism." Now, anybody
who is raising funds for any purpose can be alleged to have been
raising funds with terrorist intention, | mean, if you want to misuse the
Act, which has happened. Or, if you look at Section 3(3) under the
same explanation it is stated, "whoever conspires or attempts to
commit, or advocates, abets, advises or incites or knowingly facilitates
the act preparatory to a terrorist act...can be apprehended".

Madam, Deputy Chairperson, what | wanted to suggest for the
consideration of the Government is that, in the next round perhaps,
Acts, such as these which can cause certain amount of harm to the
genera! citizens, which can be misused, as we have known — and
this does not apply only to this Act, but aise to certain other acts,
which are already in news — we must lock at the definitional aspect,
the implementation aspect. It does not simply help to say that the
Superintendent of Police, or, somebody sise can do this. But, if you
have a definition which allows for this amount of discretion, intentions,
not only the act but the intent to act, not only the fund being provided
for terrorism but the intention to provide a fund raised for possible
terrorist activity, not only to abet or to do but also to advice or to
speak, then, cbviously in certain States, in certain opportunities, quite
contrary to the intentions of the Government, these particular Acts
can be misused, particularly if you are given powers which are
extraordinary. So, Madam, these are my suggestions. So far as the
present amendment is concerned, with due humility and respect for
the iegal expertise of some of our friends here, | would say that the
present amendment cannot make things worse. As far as, as a layman,
[ can read that it cannot make things any worse than that they are.
And, if possible, probably, it would make enforcement better. | would
therefore, like to support this particular amendment. At the same time,
| would like to urge the Government to take a look at this particular
Act becausa it has aroused so much emotions and so much excitement
all across, and which is beyond party politics also, because some of
the States, which have been mentioned, are not at this side or that
side. They are on some other side. | would suggest that the definition
of Terrorist Act is perhaps one thing on which we need a certain amount
of close attention to define it very precisely and in a very definitive
way. We should allow as little discretion as possible and not go into
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intentions, because the intentions are always very difficult to prove or
disprove, but go into the actual acts of terrarism. This is my suggestion.
But, so far as this amendment is concerned, | am happy to say that
the Government which nominated me will have my support on this
particular item. Thank you.

THE DEPUTY CHAIRMAN: You mean the implementing authcrity
has to be clear about what the person is implementing.
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SHRIH.K. JAVARE GOWDA (Karnataka): Madam, this is for the third time
that | am participating in this discussion. First time on the original Billin this
House; second, in the Joint Session; and now on this Amendment Bill. The
reason behind bringing this Amendment Bill is that a few State Governments
have misused the POTA for political ends. This is one of the reasons for which
this Amendment Bill has brought in. The Amendment of Section 60 says,
“Without prejudice to the other provisions of this Act, any Review Committee
constituted under sub-section (/) shall, on an application by any aggrieved
person, review whether there is a prima facie case for proceeding against the
accused under this Act and issue directions accordingly.” The point, which |
arm going to raise, is this. If court says prima facie case of POTA is there and
the Review Committee says there is no prima facie case, then | would like to

know whether the findings of the count would stand or the Review Committee's.
I want the Home Minister to make it clear. If the court holds the view that there
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is a prima facie case, even if the Review Committee holds the view that
there is no prima facie case, it is the court's decision which will prevail
and not that of the Review Committee.

The second point, which | am going to raise, is this. This Act was
brought in to curtaii terrorism, but some States have misused it. Now,
the common people of this country are looking at us whether this is
the only law which is being misused by various political parties who
are in power in different States. Why | am drawing the attention of the
Home Minister towards this is because almost all the political parties who are
in power in different States are misusing the Scheduled Castes and Scheduled
Tribes Act. Fifty per cent of the cases have been filed against innocent people
and there is no provision for anticipatory bail. This matter has been brought
before the Union Home Minister and State Home Ministers, but nobody has
come forward to bring in any legislation. | doubt the intention of this Government.
This is only to give relief to an M.P. who is behind bars. Even after passing of
this Amendment, | do not think he would be released. Because the judicial
decision will stand there, Because in this case, prima facie charge has
been framed.

! would urge the Home Minister to make an Act repealing the POTA
in totality. Otherwise, it would be only a matter of offering sugar to the
DMK party and not to the AIADMK leader. | may be wrong, but | would
submit with due respect that this Amendment would not help in cortaining
the misuse of power by various parties who are in power in different
States. For that reason, | draw the attention ¢of the hon. Home Minister to
one thing. Please, look at the common people who are suffering; the
Scheduled Castes and the Scheduled Tribes Act is being misused by
all political parties who are in power, whether it is the Janata Party,
whether it is the Congress Party, whether it is the BJP, whether it is
the Bahujan Samaj Party, the uitimate sufferer are the common people,
I will explain why | am using this opportunity...

THE DEPUTY CHAIRMAN: Mr. Javare Gowda, you can use some
other opportunity, not this opportiity, to highlight those points,
because we have a specific discussion on a specific subject. If you
want to raise the issue relating to the misuse of the Scheduled Castes
and the Scheduled Tribes Act or on any other issue, | assure you that
the House will take care of the points raised by you. But don't mix up
the whole thing. (Interruptions)
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SHRI H.K. JAVARE GOWDA: Madam, | am not mixing up any
thing. | am highlighting the point that the Government is not interested
in addressing the grievances of the common people in the country. It is only
interested 1o safeguard the interest of their allies. That is the onty point | am
going to highlight. | am not going to say any other thing. Under these
circurnstances, | submit, with respect, to the hon. Home Minister that the present
amendment to the Act will not solve the prablem. | request himto bring in a Bill
repealing POTA in totality. With these words, | conclude my speech. Thank
you.

SHRI M.P. ABDUSSAMAD SAMADANI (Kerala): Madam Deputy
Chairman, as the time is too short, | am only enumaerating points, which
| have noted down here. Madam, | would like to make one request to
the hon. Home Minister. Anyway, one thing is clear that there has
been a gross misuse of POTA. That point need not be debated. The
hon. Members from both sides of the House agree on that point, |
request the hon. Home Minister and the Government to make a
thorough enquiry in this regard, and to evolve some mechanism to
find out what kind of misuse has been there, and how that problem
can be solved. Madam, if it is really and sincerely done, it will be very
clear that instead of giving this kind of treatment by bringing in
amendments, this law will have to be repealed. A draconian law cannot
be saved. It is the history of every anti-democratic law. In the history
of mankind, it has a boomerang effect. in the annals of history, there
are many stories to tell about this kind of laws. What happened to
them? | expect that one fine morning, everybody will become united
against this kind of law, especially, when there is a new awareness
being created throughout the world for the cause of huran rights, and
when the need for humaneness is being fslt more and more. Madam,
not only minorities, but also weaker sections of society, common
people, political activists, media persons, everybody was harassed
throughout the country by this draconian taw. That is clear. Some times,
influential political persons can save themselves. But, again, the poor
people, they cannot find any way out to come out of such a situation.
Se, my request is, this amendment will not solve the problem. The
problem would be solved by repealing this law in totality. There is no
difference of opinion on our fight against terrorism.lt is to be fought
with vigour, care, and we are with the Government in this regard. Those
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people, who are playing with the lives of the innocent people, should
be tackled and handled ruthlessly. We are not disagreeing on that
point. But our intelligence agencies, the enforcement agencies have
to be strengthened for this purpose, and instead of harassing and
persecuting the innocent people, they should come to their rescue.
We have to see what the views of various Commissions and
Committees, which stand for human rights, on this issue are. What
are their views? | think, the hon. Home Minister is very much aware of
that. The National Human Rights Commission is not a silly organization.
They had the same standards against TADA, and in the case of TADA,
Madam, only 1 per cent of the total persons, who wera arrested, were
convicted. So, that speaks volumes and volumes about the gross
misuse of this Act that is being done. We have discussed the mens
rea and other things. Whatever is the mental intention, the hon. Home
Minister himself reacted to that point when Mr. Kapil Sibal was speaking.
But who has to prove all this? Who has to establish all these things?
Some police peopls! Everything is given to the police. The pelice is to
establish all these things, and workers, leaders, trade unionists, human
right activists, those whe oppose police-raj even now. Madam, if we
go through the history of the films that have been made in the last
decade in India, in every language, including the national language,
we will find that there was a big tendencey of criticising the police!
That shows the sentiments of the pecple. They are not merely the
films produced by certain people who are making films. They show
the mentatity of the people. Everywhere, there is awareness among
the people about the police, and, day by day, all of our Governments
are trying to misuse the police, instead of reforming the police. Even
after half-a-century of independence, the same colonial police is there
in the country. We are now giving all these things in the hands of the
police! Madam, one party is in power today, and another party will be
in power tomorrow. Rising above that kind of political standards and
differences is a more important thing. (Time beli) Madam, | will take
two minutes more. Madam, there is a problem concerning the refusal
of bail. it arises when no court grants bail to a person against whom
the charges are made, and if terrorism is included in the charges while
presenting the suspect before the court, the responsibility of proving
the innocence is, again, placed on the person himself. There are so
many problems like that, and about which our Amendmeant is silent.
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| request the hon. Home Minister to look into this kind of factors. If the
Government really wants to bring a relief, then it shouid look into the
matter seriousiy and order an investigation into how far they have
been misused. | request the hon. Home Minister to give a categorical
reply to the House. If the Government and the Home Ministry are very
serious about it, will you, please, Sir, give an assurance 1o this House
that a thorough inquiry wili be conducted by the Government of India
into the matter, to what extent this misuse has been done? That will
throw some light on that issue. We will come to know what is being
done. In that case, if such an inquiry is conducted, it will become very
clear that this law has to be repealed. Madam, it is an assauit on our
democracy, it is an assault on civil liberties and it is an assault on the
human rights. If such a law continues, Madam, everybody will interpret
the word "terrorism" according to his whims and fancies. Even those
poor children who ask for bread on the streets of lrag are dubbed as
terrorists by certain people! Those people who just want to live with
liberty and pride in their own country...(Time bell) That is the condition
of the people throughout the world. So, Madam, | oppose not only this
Amendment but also the Act itself, the law itself. | would request the
Government to repeal it at the earliest.

SHRI SHANKAR ROY CHOWDHURY (West Bengal): Madam
Deputy Chairperson, the Prevention of Terrorism Act was passed ina
Joint Session of Parliament after an intense debate in which may of
us had participated. | spoke in favour of POTA because 1 think we do
need POTA. But today's discussion concerns the Amendment to POTA
that the Government has placed before the House for discussion, and
it is here that my misgivings, which | ad expressed during the debate
itself, are, again, reinforced. The major misgiving, that most of us
spoke about, during that debate, was the fear of its misuse because
this is a common experience with us that every law in the country is
misused by the agency which has to enfarce it The credibility to the
proposal of POTA was, in part, due to the hon. Deputy Prime Minister
and Home Minister's personal experiences with TADA. And he mentioned
this when the discussion took place. TADA was continuously misused,
and this is part of the reason for the grave misgivings that people
have had about POTA. The safety wall, if you like, proposed in the
Prevention of Terrorism Act, the main Act itself, was the Review
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Committee. But therein lies the shortcoming. The Review Committee
itself is composed of people, i.e. a retired High Court Judge, Secretaries
to the State Governments, who really are under the influence of the
authorities who are applying TADA! And this was the misgiving
expressed by some of us. The remedy to this is not {0 do away with
POTA. Certainly that is not the remedy. | think it is fallacious to argue
that even after bringing POTA, terrorism exists. Though one is not a
lawyer, one can say that even after the provision of IPC 302, murder
exists. So, it is a tool to fight terrorism. None is opposed to that. But
the basic infirmity of this amendment is the composition of the Review
Committee itself. In this connection, through you, Madam Deputy
Chairman, | would iike to suggest 10 the Government to have a
composition which was preferred in the Dharmavira Commission
pertaining to police reforms, where it was proposed that the control of
the police, and a parallel can be drawn with regard to the control of the
review of POTA, should be at the legislative tevel, at the political level,
and not at the administrative level. That Committee was headed by
the Home Minister of the State. It included the Leader of the Opposition
of the State Assembly and other eminent people. Maybe, this could
be the composition of the Review Committee.

I will wind up, Madam Deputy Chairperson, by bringing a few issues
to the notice of the hon. Deputy Prime Minister. Firstly, | think, we
cannot apply a law like POTA without concurrently carrying out equally
urgent police reforms. That is not being done. A very stringent law is
being applied by an organisation whose culture over the years has
been decayed by successive political parties. Secondly, terrorism is
not the only threat which generates terror. A bigger terror, | feel, an
equal amount of terror, is now being generated by organised crime.
The existing laws do no! seem to be able to cope with the threat of
organised crime. Suggestions have been made for federat crimes. But
| do belief that either POTA be extended or renamed or some mechanism
devised whereby the equal threat of organised crime to the lives of our
common citizens is also dealt with eqully stringent laws.

As far as the time-timit is concerned, for review cases, there should
be no need for an appeal. Every case must be automatically reviewed,
at the State level and at the Central level. Majority of the use of POTA
is not by the Centre. It is by the States and the majority of the misuse
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cases are coccurring in the States. Therefore, | do believe the
constitution or composition of the Review Committee itself needs a
change because we are not talking of technicalities or legalities here.
We are talking of the intentions, and the intentions, unfortunately, in
the culture that has developed over the period, after independence, is
degenerated and unless this Review Committee itself is suitably restructured,
the misuse will continue. | urge up on the Government to look into this.

Madam, | oppose this Biil. | oppose this amendment not because |
oppose POTA, but because | do believe the Review Committee is not
being properly structured. Thank you.

SHRI MANOJ BHATTACHARYA {West Bengal): Respected Madam,
| am certain, you will kindly recatll that, when the POTO (Prevention of
Terrorism QOrdimance) was debated, the Government lost in this House
and then it was bulldozed by calling a Joint Session.| am certain, you
will kindly recall that many of us ocpposed this Ordinance, not because
of our apprehension of its misuse. We opposed the Ordinance becatise
we were doubtful about the use of it. We knew it and today it has been
vindicated that our stand was altogether correct that it was the use of
POTA that would create furore in the country. Today, | am in a paradox.
It is paradoxical on my part to understand that the Government is
trying to make some cosmetic changes in the demon and trying to
term it as an angel. It cannot be. A demen cannot be termed as an
angel by effecting some cosmetic changes. The original Act is a
draconian Act, The original Act is a coercive Act. It has been proved
beyond any shadow of doubt that it has no intention of combating
terrorism in an etfective manner. But to thwart the voices of the people
an amendment is being brought. It is being said that it is a benign,
amendment, it is an innocuous amendment, so why don't you accept
it. It is an attempt to make a demon look like an angel. Madam, with
all humility, | would like to tell the hon. Home Minister and Deputy
Prime Minister that this attempt of his is absolutely misconceived,
altogether misconceived. | reiterate that terrorism cannot be contained,
As | know Shri L.K. Advani, he would certainly appreciate this as an
individual. As the Deputy Prime Minister he may not accept it or as
Home Minister he may not accept it. But as a person, as | know him,
he will certainly accept it in private, at least. that terrorism cannot be
contained only legally or by using arms. Terrorism has to be combated,
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as we have said time and again, socially. Progressive changes have
to be effected in the socio-economic policies so that half of the terrorism
can really be crushed. When we discussed POTA, we had said time
and again that you have no intention of combating terrorism and terrorism
could not be combated the way you were devising the Act. Terrorism
can be combated only by combating unamployment, only by combating
social ilis. That is in the offing or that has accentuated because you
are pursuing ili-conceived and misconceived economic, social and
political policies so harridly, | know and | am convinced that in any
class divided society the State is a machinery of coercion. The State
coerces the majority. The minority coerces through the State
sometimes with a veil of democracy. This Goveriiment is also out to
coerce the people, out to perpetuate atrocities on the people, out to
frighten the people so that they do not raise their basic demands for
education, for food, for shelter and for drinking water etc. That is why
they use these sorts of measures to frighten the peopie. Some people
have said that ;there is no logic behind it. It is not a question of poiitical
misuse by arresting an eight year old or a 14 year boy or 81 year old
person. The political use of this is to frighten the peaple, to frighten
the entire community. In Jharkhand, it has happened. In Delhi, it has
happened. it has happened at many other places. It is only to frighten
the people, the gullible people, the poor people, a majority of the people.
They are to be frightened so that they do not rise against the State,
they do not rise against the State polices. How to frighten the people?
To frighten the people, use such draconian laws indiscriminately
against the people. | would like to ask the hon. Home Ministet, "What
has happened in Gujarat? How many of the people who have
perpetuated atrocities on a majority of the people, have been booked
under POTA and how many of them are languishing in jails?" It is the
ordinary and innocent people who have been arrested. Who are being
arrested? it is the gullible papple who are being arrested. Madam, we
have opposed POTA. We have asked the Government to repeal it lock,
stock and barrel. Today, | feel that these cosmetic changes will not
eftect any change in the main situation. Therefore, | appeal to the hon.
Home Minister to repeal it. 1t would have been better had he brought a
Bill to repeal POTA. Instead of bringing such a Bill. He is trying to
effect some cosmetic changes which will be of no use. | once again
say thal it is a misconceived ard ill-concewved attempt. | am sorry to
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point out that in Punjab when terrorist and insurgent activities and
social unrest were contained, they were not cantained by the super
cop alone. It was not the super cop who could take care of the Punjab
situation. Some adjuvant things were there, that is social relief and
econcmic sops. Atong with that, the rule of law prevailed. That is how
the situation could be contained. Some hon. Members said that we
have to follow the Americans, that we have to follow the U.K. system,
because they have enacted this, and we have alsc to do it. Madam,
what is the situation in the United States today? Only recently, the
U.S. Labour Department reported an unempected 83,000 layotfs in
August, contrary to the Wall Street forecasts calling for a rise in
employment. The country's unemployment rate dipped in August. The
ongoing layoffs are denting beneficial effects on President's economic
plan, which has been largely constructed around tax
cuts...{Interruptions)

SHRI EKANATH K. THAKUR (Maharashtra): How have you handled
the naxalites in West Bengal?

SHRI MANQJ BHATTACHARYA: Madam, | would like to tell my
friend that we have not used POTA against anybody. We are tackling...

THE DEPUTY CHAIRMAN: Okay; let us wind up the discussion,
please.

SHRI MANOJ BHATTACHARYA: We have tackled the GNLF; we
have tackled the KLO; we have tackled other insurgent problems, not
by using POTA. We have tried to bring about social changes. Wherever
we are failing, we are not able to control...

THE DEPUTY CHAIRMAN: Please wind up.

SHRI MANOJ BHATTACHARYA: So, unless all-round economic
development takes place, unless all-round social development takes
place, uniess the workers are given their due wzages, terrorism cannot
be combated. What | wanted 1o say is that the United States and the
U.K. also follow the same economic pattern as we are trying to follow
today, and, that is, not to give work to our masses. The point of mine
has also been vindicated by no less than...

THE DEPUTY CHAIRMAN: We are discussing a very specffic issue...
SHRI MANOJ BHATTACHARYA: Madam, | am concluding.
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Secretary Gen. of the UN, Shri Kofi Annan also said, "Terrorism
has to be combated by means of social decisions, by means of
economic decisions." Madam, 1 am sure that without effecting any
cosmetic changes to the draconian law, Shri Advaniji should better
withdraw this Bill.

THE DEPUTY CHAIRMAN: | am sorry; cross-border terrorism
cannot be stopped just by economic development.

Yes, Mr. Minister.

SHRI L.K. ADVANI: Madam Deputy Chairman, | am grateful to all
the han. Members who spoke on this subject. There were two categories
of Members who oppose the Bill. The first category felt that this Bill is
cosmetic, that this Bill is not going to change the basic situation, that
the abuse of the draconian law will continue despite this Bill, and,
therefore, that the real solution to the situation is that the POTA should
be scrapped. The second category was that this Bill undermines the
POTA itself. They felt, "We supported POTA last time because we
believed that this law was necessary to fight against terrorism, But by
bringing in this Bill, you are undermining the original law.” Of course,
that viewpoint was expressed by the speaker of one party. There was,
of course, in between observations that this Bill is intended for a person
or for an alliance partner, etc., etc. | would like to say that this Bill
was not intended for any person because some Members have also
said that despite this Bill, that person is not going to be released. That
was also said. My own view is that when this POTA itself is a law
belonging to a very rare category of legislation. So much so that |
would say that there are only two laws belonging to this category—a
law that occasions the invocation of article 108 by the President to
summon a Joint Session to resolve a difference between the Lok Sabha
and the Rajya Sabha. Perhaps, it was in the dowry case that that
particular Session was convened, or, then, in the case of POTA that a
Joint Session had to be convened to resolve the difference because
the Lok Sabha had passed it and the Rajya Sabha had not passed it
and, therefore, that Joint Session was convened. Now, since then,
and since today when we are discussing this particular amendment to
the law, there has been a landmark judgement of the Supreme Court.
Some of us may have read it; some of us may not have read it. But |
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do believe that this has tar-reaching implications for the law and also
for its possible misuse. Therefore, | regard it as important. | said in-
between, when Sibalji was speaking, that what you are saying is, in a
way, condemning the Supreme Court, or, asking the Government to
go in for a review of that judgement. What the Attorney General said,
| am not going into that. You were quoting what the Supreme Court had
said and, therefore, 1 said if you were critical of this, then, obviously,
you were advising the Government that this was not a sound judgement
and, therefore, you should go in for review of this particular judgement
which we did not propose to do. | feel that this judgement has not only
substantiated what we said in the Joint Session, but this judgement
has also made provisions against its possible misuse by anyone.

Also, | would like to emphasise that, whether it was in the other
House or in this House, instances were quoted how POTA has been
abused. | feel gratified, and | feel satisfied, that there is not one,
single incident where any accusation has been made against the Central
Government that we have abused POTA. And this is something totally
different from the case of TADA; This is something totally different
from the case of MISA. As Sanjay Nirupam rightly said, you can find
so many laws which were being misused by the executive authorities—
so many laws; there is not one and as someone else also said that |
am trying to raise the issue of how the law in respect of the Scheduled
Castes has been abused and, yet, the Government is not doing
anything. Well, 1 can say that laws can be abused; even ordinary laws
of IPC are abused. And, therefore, it gives me satistfaction that no one
has accused the Central Government, which was really responsible
for POTA; it was no State Government; the POTA was passed by the
Parliament, and so, we are responsible for it. And when | said that it
would be our endeavour to see that this ilaw is not abused, it means
that we will not abuse it and we shall try to see to it that no one else
abuses it. It is in pursuance of that assurance that this particular
amendment has been brought forward. If someone said that a 12-
year-old boy had been arrested, immediatety we rang up the Chief
Minister, if he happened to belong to our party. Then, firstly, it was
found that he was of 17 years, and not of 12 years and then he was
released. Similarly, it was in the case of some 80-year-old person who
had been arrested. In all these cases, the Central Government has
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been foliowing up all cases in order to ensure that the assurance which
we gave to Parliament, and which was that it would be our endeavour
to see that this law—this is a draconian law; no doubt—not be abused.
This we are able to fultil to the extent the Constitution and the system
permits us to do so: and we have done it. And before corning for this
particular debate, | asked the Home Ministry to find out from the State
Governments as to how many people were in prison or behind bars
under POTA today. Various numbers have been mentioned here. But, |
find that as on 12th December this year, the total number of persons
behind the bars is 440. Shri Kapil Sibalji and Shri Sanjay Nirupam
rightly pointed cut that the largest number in any one single State is in
Maharashtra, where it was said, "We will not use it, come what may".
The largest number is 93, which is in Maharashtra. | am not saying
that it has been wrongly used. No. Perhaps, as Shri Sanjay Nirupam
would be knowing better and directly. He said that there is not a single
case of abuse. In all these cases, law has been used against terrorists.

Madam, here | have this judgement of the Supreme Court which
very eloquently sums up the kind of problem this country is facing. It
says, "Our country has been the victim of an undeclared war by the
epicentres of terrorism with the aid of well-knit and resourceful terrorist
crganisations engaged in terrorist activities in different States, such
as, Jammu and Kashmir, North-East States, Delhi, West Bengal,
Maharashtra, Gujarat, Tamil Nadu, Andhra Pradesh”. Then, it goes on
to recount all the major terrorist assaults that have taken place, outrages
that have taken place. The attack on the Indian Parliament, the attack
on the Jammu and Kashmir Assembly, the attack on the Akshardham
Temple, the attack on the U.S. Information Centre at Kolkata, the Sri
Nagar CRPF Camp attack, the attack on the Raghunath Mandir, the
bomb blast at Ghatkopar in Mumbai, the attack on villagers in Nadimarg
in Pulwama District—all these have been recounted. After recounting
them, the Supreme Court sums up what the objective of the terrorism
is. "Terrorist acts are meant to destabilise the nation by challenging
its sovereignty and integrity, to raise the constitutional principles that
we hold dear, to create a psyche ot fear and anarchism among common
paople, to tear apart the secular fabric, to overthrow democratically
elected Government, to promote prejudice and bigotry, to demoralise
the security forces, to thwart the economic progress and development
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and so on*. When they said all this, it is not merely a choice of words,
but it has an objective which it indicates later and says, "That this
cannot be equated with the usual law and order problem within a State.
On the other hand, it is inter-State, international or cross-border in
character. Fight against the overt and covert acts of terrorism is not a regular
criminal justice endeavour; rather it is defence of our nation and its citizens. It
is a challenge to the whole nation and the invisible force of Indianness that
binds this great nation together". Therefore, when it says that it is inter-State,
international and cross-border, then, | feit that what Shri Chandan Mitra was
saying that there is a need today in this country to identify certain crimes and
certain problems as being federal crimes. There is a needfor it. Therefore, some
other hon. Member also said, Shri Sanjay Nirupam also said something of that
kind.

Now, | am referring to this because just now an hon. Member said...

SHRI KAPIL SIBAL: Please teli us one thing. When all these acts took
place, was POTA enforced at that time?

SHRI L.K. ADVANI: | will deal with that. It was never our contention that
POTA is going to solve the problem of terrorism. But, it is, certainly,
our contention that POTA gives us an instrument which was not
available earlier. After all, this country, in Mumbai, in 1993, faced serial
bomb blasts. Till today, those who are responsible for it are still at
large and not convicted. That matter is going on. It takes it own time.
| am not ....(Interruptions)... It is only in the case of the attack on the
Indian Parliament that within one year we have two of those leaders of
the conspiracy sentenced to death. One of them has been acquited
because our law is that until a person's guilt is proved beyond the
shadow of doubt, beyond reasonable doubt, he will not be guilty, he
will not be convicted. Therefore, if the Supreme Court decided that so
and so has been sentenced to death, this death sentence has to be
put aside, it was put aside. That is the strength of our judicial system.
But the fact is that they were arrested under POTA, they were tried
under POTA. It is that which has ensured that within one year they
were convicted for that. In fact, the Supreme Court itself has said
this. Several Members referred to the fact that if an amendment was
to be made, it should have been made in Section 20 which gives
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maximum scope for abuse. In fact, those who have gone to the Supreme
Court in this case, their basic contention was that this law, some of
its provisions are ultra vires, they are unconstitutional. The three
particuiar Sections, which have been impugned, were Section 20, 21
and 22. The petitioners assailed Sections 20, 21 and 22 mainly on the
ground that no requirement of mens rea tor offences is provided in
these sections and the same is liable to misuse, therefore, it has to
be declared unconstitutional. And then the Supreme Court says, it
has to be noted that Sections 20, 21 and 22 of POTA are similar to
Sections 11, 12 and 15 of the Terrorism Act, 2000 of the United
Kingdom. Such provisions are found to be quite necessary all over the
world in anti-terrorist efforts. Of course, the argument that you had
advanced, | have already commented cn that because | feel what the
Supreme Court has said in this judgement gives scope to all the
Reviewing Committees and makes it possible for all the State
Governments also to know that the Supreme Court's view is that simply
because a person has professed or given support or arranged or
managed meeting, he has not on that account committed an offence,
if he does not have an intention or the design to further the activities
of any terrorist organisation or the commission of terrorist acts. We
are clear that this is not. Therefore, it is obvious that the offence
under Section 20 or 21 or 22 needs positive inference that a person
has acted with the intent of furthering or encouraging terrorist activity
or facilitating its commission. These Sections are limited only to those
activities that have the intent or encouraging or furthering or promoting
ar facilitating the commission of terrorist acts. Now, this is from the
highest judiciary of the country. Therefore, | feel that what the
Parliament did in its Joint Session has been vindicated now by the
highest judiciary of the country. POTA is constitutional, and not only
constitutional but POTA recognises the grave threat that this country
is facing at the hands of these terrorists. And that viewpoint is not
only the viewpoint of the Government of India, of The Executive and
of the Parliament but also the viewpoint of the highest judiciary in the
country. This is the situation. And, with this situation, we still fes!,
Madam Deputy Chairman, and | know that thousands of cases were
registered under the TADA. | belong to Gujarat. | know how farmers'
agitation was going on there and thousands of farmers were put behind
bars under the TADA. Why did it happen? It did not happen for political
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purpose. Very often it is said that abuse takes place only for political
purpose. Very often abuse takes place because a certain law provides
that in this case bail will not be granted. Therefore, it becomes easy
for the police to handle agitation. The police want to handle agitation
in a manner to see that no more people to come to participate in the
agitation. Therefore, they are put behind bars under some particular
Section that provides for this. | wish we were able to distinguish between
the two laws. Madam, the MiSA was a different case aitogether.
Therefore, | did not refer to the MISA because the MiSA was because
of Article 352. Articles 352 and 356 are two important Articlies of the
Constitution. The Constituent Assembly regarded them necessary. |
still regard them necessary, even though | have been a victim of Article
352. My Governments have been the-victims of Article 356. Yet, | do
not plead for repealing of these Articles only because these have
been abused by the Executive and only because we have suffered. At
the most, we will suggest some amendments that how can they be
changed in order to see that abuse does not take place. We did
something in respect of Article 352 as well as Article 356 in 1977.
Basically, | plead with all of you that the POTA is a law, which today is
necessary for India. Every democratic country of the world has deemed
that similar laws are necessary. They have enacted them. Similarly,
we think, if the POTA had not been there, the attackers on Parliament
would not have been punished the way they cught to have been.
Simiiarly, the State of Jarmmu and Kashmir is using it. The Government
of Maharashira is using it. | am not blaming them for that. We should
not abuse any law, not only this but any law; and, particularly, if it is a
draconian law, we should not abuse it. It is, therefore, when we provided
the Review Committee, we said let the Review Committee judgement
and opinion be of a nature that cannot be brushed aside lightly by
saying that it is only advisory. It is binding. Not only it is binding, but
if there is a difterence between the Central Review Commitiee's view
and the view of the State Heview Committee, then, the Central Review
Committee's view will prevail. That is the law. | am happy that most of
the hon. Members, directly or indirectly, said that this by itself may
not be opposed but this will not go far. This will be cosmetic. | think it
is much more than cosmetic. Sc much so, it provoked Mr. Sibal to say
that you are trying to override the judiciary, which | pointed out, that
we are not. There is no intention of bypassing the judiciary. But, it is
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certainly directing the Executive to correct any fault it has committed.
Therefore, there is a provision for withdrawal of the charges.

Madam, with these words, | commend this Bill to the House and
hope that even those who had opposed the POTA would support this
amendment Bill. Thank you.

SHRI P.G. NARAYANAN: Madam, 1 wish o raise a point.

THE DEPUTY CHAIRMAN: The Bill was opposed. There was a Resolution
opposing it. The percedent is that the mover of the Resolution should speak
first only then others can speak.

THE LEADER OF THE OPPOSITION (DR. MANMOHAN SINGH): Madam,
| have listened very carefully to what the hon. Deputy Prime Minister
has had to say. Nobody will disagree with him that terrorism, today,
constitutes a majar national preblem and that we, as a nation, need to
adopt concerted strategies to deal with terrorism, including that element
of it which is spensored from across our borders. Having said that, it
has been our consistent view that the POTA is a wholly, inadeguate
response to deal with the problems of terrorism. It does not take into
account the problems that we fact in a developing society, where
standards of policing, standards of administration, even standards of
justice do not happen to be what they are in other countries, like the
United Kingdom, which the hon. Deputy Prime Minister has guoted.
We all know, for example that some incidents tock place in the United
States after the events of September 11, 2001, One person of Indian
origin was killed. The US law saw to it that the guilty were brought to
book. But we know, for example, in cur country what happened in
Gujarat. Thousands of people had been affected by riots. Yet, our
system is impervious to the tragedy that takes place. (Interruptions)
Therefore, while it may be correct on paper it may be correct that
similar laws exist in other countries, in my view. Madam, it is necessary
for us not to forget the different objective conditions that prevail in our
country. We honestly believe that the POTA is not an adequate response
to deal with the problems of terrorism. We are not persuaded that this
amendment is going to make matters greatly different from what the
situation on the ground, thus far has been. It is in our view, nothing
but a cosmetic remedy. And, as Mr. Sibal pointed out, we have also
doubts about whether its principles and procedures will stand the
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scrutiny of courts. But that is a different matter. Therefore, Madam,
we are not going to support this amendment and our opposition to the
POTA also stands. The right response should have been for us to
scrap the POTA and come with a more holistic strategy, which all of
us could support to deal with this menace of terrorism. As a mark of
our protest against POTA and even this amendment, we will walk out.

{At this stage, some hon. Members left the Chamber.)

SHRI NILOTPAL BASU {West Bengal): Madam, | would like to make just
one point. We are no less interested than the hon, Home Minister in fighting
terrorism. We are showing it in two States that we are leading, in West
Bengal and Tripura, and, 1 think it has also been covered by the
Supreme Court order. We find that we have no difficulty in dealing with
terrorism with equal sincerity and patriotism as the Central Government
itself, without using the POTA. Therefore, we cannot accept the logic,
and we think that more constructive strategy to unitedly fight terrorism
could have been found. Since that approach is not there with the
Government, we are walking out in protest. (Interruptions)

(At this stage some hon. Members left the Chamber.)

st Horg Frem: dem, R g § gET w1 O # fog wY geitye an
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THE DEPUTY CHAIRMAN: Mr. Narayanan, when time comes, |
will call you. You have told me that you want a division. | will bring it at
the time of division.

SHRI P.G. NARAYANAN: Madam, | want one clarification from
the hoh. Minister.

THE DEPUTY CHAIRMAN: Okay.

SHRi P.G. NARAYANAN: Madam, in certain cases court has
already taken cognizance. After finding that there is a prima facie
case charges have been framed. In those cases, what is the role of
the review committees? | would like to know whether the decision of
the review committees is binding or not. | would like to have a
claritication on this point.
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SHRI L. K. ADVANI: Madam, if a case is belore a court of law,
then, it is not for me to comment on what wouki happen. If a Review Committee
give certain recommendations, it would be for the court to decide.

THE DEPUTY CHAIRMAN: | shall first put the Resolution moved by
Shri Kapil Sibal to vote. The question is:

"That this House disapproves the Prevention of Terrorism
(Amendment) Ordinance, 2003 (No. 4 of 2003) promulgated by the
President on the 27th October, 2003."

The motion was negatived.

THE DEPUTY CHAIRMAN: | shall now put the motion moved by
Shri L. K. Advani to vote. The question is:

"That the Bill to amend the Prevention of Terrorism Act, 2002, as
passed by Lok Sabha, be taken into consideration.”

The motion was adopted.

THE DEPUTY CHAIRMAN: Mr. P.G. Narayanan, when do you want the
voting?

SHRI P G. NARAYANAN: Madam, i want it at the end.

THE DEPUTY CHAIRMAN: Okay. We shall now take up clause-by clause
consideration of the Bill.

Clauses 2 and 3 were added to the Bill.
Clause 1, the Enacting Formula and the Title were added to the Bill,

SHRIL.K. ADVANI: Madam, | move:

"That the Bill be passed".
SHRI P G. NARAYANAN: Madam, | want a division.
THE DEPUTY CHAIRMAN: The questionis:

"That the Bill be passed.”

The House divided.

THE DEPUTY CHAIRMAN: Let me explain it. The Bill, on principle, is
passed by a majority vote in the House, which | count. Butbecause the Members
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of the AIADMK want to register their opposition, they are voting against the
passing of the Bill while the rest of you might do as you like. ...(Interruptions)...
You should know why you are voting, that is why, | am explaining it. Now, we
are in the final stage of passing this legisiation. In principle, it is being passed.
But the AIADMK Members have requested the Chair that they want to vote
against the Bill, so, they want a division. They wanted to be known that they
have voted against the passing of the Bill. The rest of you might vote as you
like.

Ayes : Y]

Noes : @

Ayes : K]
Agarwalla, Shr Parmeshwar Kumar
Agniraj, Shri S.

Ahluwalia, Shri S.S.
Alexander, Dr.RC.

Apte, ShriB.P.

Apte, Shri Devdas

Barot, Shri Jayantial

Basha, Shr S.M.LalJan
Bhardwaj, Shri Suresh
Behidar, Ms. Pramiia

Bora, Shri Indramoni

Brahma, Shri Urkhao Gwra
Dhindsa, Shn Sukh Dev Singh
Durga, Shrimati N.P.

Gautam, Shn Sangh Priya
Goyal, Shri Vedprakash P
Gyamtso, Shri Palden Tsering
Hema Malini, Shrimati

Jaitley, Shri Arun

Jalan, Shri Bimal

Judev, Shri Dilip Singh
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Kadar, Shri M.A.
Kasturirangan, Dr. K.
Kaur, Shrimati Gurcharan
Kaushal, Shri Swaraj
Kharshiing, Shri Robert
Kovind, Shri Ram Nath
Lath, Shri Surendra

Libra, Shri Sukhdev Singh
Mahajan, Shri Pramed
Mahajan, Shrimati Sumitra
Malik, Shri Harendra Singh
Manaklao, Dr. Narayan Singh
Meghe, Shri Datta

Mehta, Shri Lalitbhai
Mishra, Shri Dina Nath
Mitra, Dr. Chandan
Mullana, Shri Fagir Chand
Murthy, Shri Rajasekara
Naidu, Shri M. Venkaiah
Nandy, Shri Pritish

Nagvi, Shri Mukhtar Abbas
Nirupam, Shri Sanjay
Parmar, Shri Kripal

Patel, Dr. AK.

Patel, Shrn Keshubhai 5.
Pradhan, Shri Satish
Prasad, Shri Abhay Kant
Prasad, Shri Ravi Shankar
Punj, Shri Balbir K.

Rai, Shri Lajpat

Rajagopal, Shrn O.
Ramachandraiah, Shri C.
Rao, Shri K. Kalavenkata
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Reddy, Shri Ravula Chandra Sekar
Samal, Shri Man Mchan
Sankaralingam, Prof. M.
Sharda, Shrimati Savita
Shourie, Shri Arun
Shunmugasundaram, Shri R.
Singh, Shri Birabhadra
Singh, Shri Dara
Singh, Shri Jaswant
Singh, Rao Man
Singh, Shrimati Maya
Singh, Shri Raj Nath
Singh ‘Lalan’, Shri Rajiv Ranjan
Singhal, Shri B.P.
Singhvi, Dr. L.M.
Sinha, Shri Shatrughan
Sivasubramanian, Shri S.
Suri, Shri Lalit
Swaraj, Shrimati Sushma
Thakur, Shri Ekanath K.
Trivedi, Shri Dinesh
Vanga Geetha, Shrimati
Varma, Prof. R.B.S.
Verma, Shri Vikram

Noes: 08
Chandran, Shri 8.S.
Indira, Shrimati S.G.
Kamaraj, Shri R.
Khan, Shri 5.P.M. Syed
Maitreyan, Dr. V.,
Perumal, Shri C.
Selvan, ShriThanga Tamil
Narayanan, Shri P.G.

The motion was adopted.
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THE DEPUTY CHAIRMAN: Hen. Members, you have done a very
good job today. Thank you very much. May | have a little bit of your
indulgence? Today, | am so happy, the House is so full. There is a
legislation, which is important for our NRIs abroad, those Non-Resident
Indians who have done a great service to India, the Citizenship
{Amendment) Bill, 2003. If you feel, we can pass this legislation. If there
is no objection, as | feel, we can pass it without any discussion.

SOME HON. MEMBERS:Yes, Madam.

THE DEPUTY CHAIRMAN: Ckay. Then, Mr. L.K. Advani to move
the Bill ...{/nterruptions)...

SHRI SURESH PACHOURI {Madhya Pradesh): Madam,
Dr. Manmohan Singh wants to say something about the Citizenship
(Amendment) Bill.

THE CEPUTY CHAIRMAN: Let Advaniji move the motion, then, |
will allow him.

THE CITIZENSHIP (AMENDMENT) BILL, 2003

THE DEPUTY PRIME MINISTER, IN CHARGE OF THE MINISTRY
OF HOME AFFAIRS AND MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS (SHRI L.K. ADVANI): | move:

“That the Bill, further to amend the Citizenship Act, 1955, be
taken into consideration.”

Madam, | hold that today the world-over, India and Indians are viewed
with respect, and one major factor contributing to this situation is the
Indian diaspora settled abroad. Wherever they have gone, they have
distinguished themselves; they have achieved heights in various walks
of life. They have merged themselves in the local nation also. They have
contributed to the development of the nation where they have settled,
and they continue to have warm ties with India and India's culture. For a
long time, there has been this demand that the provision for dual
citizenship which obtains in very many other countries should be available
in India also, for Indians settled in certain countries where there is the
reciprocal arrangement and where there is a demand for that. A Committee
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