RAJYA SABHA [18 December, 2002]

SHRI RAVI SHANKAR PRASAD: Sir, | move:
That the Bill be passed.
The gquestion was put and the motion was adopted.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): We shall now
take up the Indian Evidence (Amendment) Bill, 2002.

THE INDIAN EVIDENCE (AMENDMENT) BILL, 2002.
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*The credit of a witness may be impeached in the
following ways by the adverse party, or, with the consent
of the Court, by the party who calls him...";
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FER & W g0 9 & N GO 96 4T fisar e oy f the vietim is of a
loose character; she is of an immoral character. And these questions,
basically, were intended to destroy her testimony and expose her to a wide
range of shame, that she is full of sin and full of shame. Therefors,
unfortunately, the focus on her conduct became important and the sin by
which she was visited by the accused became secondary. This was noted
by the Law Commission. This was noted by the National Commission for
Womaen. It was found that this amendment was necessary. Therefore, Sir,
we have taken this initiative, in the light of the Law Commission's
recommendations, and alsc a very exhaustive study done by the National
Commission for Women.

Now, we are putting a specific proviso to section 146 of the Indian
Evidence Act. May | read out, for your kind consideration, what section 148
says? It says:

"When a witness is cross-examined, he may, in addition to
the questions hereinbefore referred to, be asked any
question, which tend to test his veracity, to discover who
he is, to shake his credit...”

it is very natural that when a witness comeas, the accused and the defence
have got the right to shake his credit, to question him and to show that he
or she is not trustworthy. But, while permitting that, what the proposed
amendment does is that, we are putting a proviso under section 146, and
the proviso is:

“Provided that in a prosecution for rape or attempt to
commit rape, it shall not be permissible to put questions
in the cross-examination of the prosecutrix as to her
general immoral character”.
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The question was proposad.
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SHRI JANARDHANA POCJARY (Karnataka): Sir, in India, we believe
that the place, where women are respected for their virtues, becomes an
abode of God. Our epics describe how asuras were destroyed after they
had outraged the modesty of the woman. Ravana was vanquished after he
touched mother Sita. The clan of Kauravas was defeated as a result of the
war that erupted after they tried to outrage the modesty of Draupadi. So, in
ocur society, women were always respected. Indians cannct tolerate
indecency and disrespect towards women. | quote here the words of Swami
Vivekananda, "The first manifestation of God is the hand that rocks the
cradle.” Awestruck by the teachings of Swami Vivekananda, a foreign
woman, by name Margaret Nobel, came to stay in India, who later came to
be known as 'Bagin/ Nivedita'. A woman named Mansa asked her about the
difference that she might have experienced during her stay in India and her
country. She replied, "The respect for women in ingia is unprecedented and
it develops sentiments, leading to tears in eyes.”

Sir, so far as rapse is concemed, there are no two opinions that this
offence should be dealt deterrent punishment; there should not be any
mercy at all. Sir, we have got different laws to deal with rape cases. When
an accused is brought before the court, there is criminal jurisprudence and
also the Evidence Act. So far as section 155 of the Evidence Act is
conzerned, it says, "...mpeaching of credit of witness.” Sub-section (4) of
section 155 says, "when a man is prosecuted for rape or an attempt to
ravish, it may be shown that the prosecutrix was of generally immoral
character.” Afterwards, Sir, there have been judgments from the Supreme
Court which have laid down that the uncorroborated testimony of a
prosecutrix could be accepted in evidence. There need not be any
corrobaration at all. if the evidence is unimpeachable, it could be accepted,
and conviction could be based on the uncorroborated testimony of the
prosecutrix. That is the Supreme Court judgement, and it has been followed
throughout the country.

Sir, so far as the unimpeachable evidence is concerned, there is no
doubt that her evidence could be accepted; benefit of doubt should not be
given to the accused. Then, where does the danger lie? The danger lies
here. Tomorrow, some wormnan will come and say, and, on the basis of her
statement, a Government could be disiodged; a Prime Minister could be
thrown out; a Member of Parliarnent who is having a good character, could
ke thrown out; how? There are some women who could be purchased;
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there are women who live in the red-light area. A woman from that area can
lodge a complaint and say, "l was raped by so and so." The evidence
comes afterwards. An FIR could be lodged. Then, Sir, investigation starts.
After the investigation, chargesheet and other things would follow. But,
before that, if a woman comes and says that she has been raped, and if
the charge is against the Prime Minister, the Prime Minister has to leave his
office because the FIR would have been lodged when she says so. In my
opinion, building of the character is a penance. Character should be buitt,

What | am submitting is, Sir, decision on the unimpeachable
character is for the court and not for us. We can come before the House
with amendments. | was thinking of this when Mr. Nariman, the other day
went inside the Chamber t¢ discuss about the amendments, when the hon.
Mernber called some of the hon. Members from other parties. You ¢an say
that you would tring an amendment to effect change that if the evidence is
unimpeachable, the evidence of the prosecutors could be accepted. You
can bring that forward. You can bring amendment to section 375, 376 and
377 also, You can say, "the penetration need not be complete.” You can
bring that change. There are so many sections. You can bring amendments.
Sir, it can't be ruled out, the danger can't be ruled out. The Gowvernment
should keep it in mind.

Tomorrow, any person can come before a police station with
something. You know how our police stations are, how their character is,
whether it is unimpeachable. My submission is, you create a conducive
atmosphere in the police stations. | can understand if you say the law
should be respected. The question before the House is about the rape
victims., We have our sympathy towards rape victims. It should not happen
in our society. We are for them, There are two trials they have to face, one
in the police station and then in the court. Some people have even gone to
the extent of saying that the judiciary has become insensitive now. They
also have quoted some decision. My submission is, nobody is insensitive to
this fact. Everybody is against rape. No man, whoever has
sister/mother/daughter, would support rape. Sir, we should be a littie careful
in framing the rules. So far as their suffering in the court trial is concemed,
it can be held in camera. | don't think there is any need for publicity. The
provigion is already there. | practised criminal law for 18 years in courts. |
don't know about the latest position. When we were practising, we used to
conduct the trials in open courts.
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Now, the qguestion is simple. Please bring in an amendment which
provides for prosecutor's ewvidence, saying, "The prosecutor's evidence
couid be accepted, without any corroboration, if it is unimpeachable.”
Ctherwise, there will be danger.

With these words, | conclude, Thank you.

of} vy firy e (Seiee) - SueTem oft, ¥ 59 fdaw @ wede e
gmmmaﬁuqaﬁaﬁmﬁm ?tt.#mmmg%
¥ T %t sl 3 whw F 1t o v & o ot R 7o v &, T oY
srefiet &, & 39 oY faaw @Y |

"In section 146 of the indian Evidence Act, 1872 (hereinafter referred to as
the principal Act), after clause 3, the following proviso shall be inserted,
namely: -

"provided that in a prosecution for rape or atternpt to commit rape,
it shall not be permissible to put questions in the cross-examination of the
prosecutrix as to her general immoral character.”
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SHRI R.K. ANAND (Jharkhand): Mr, Vice-Chairman, Sir, | will add
to what Shri Pocjary has said. The objects which are sought to be
achieved by the proposed amendment are laudable-and unquestionable. it
is not only in India, but also practically in all part of the world, that
amendments are being proposed keeping this object in view. But we
cannot forget that an accused has got a right for a free and fair trial.
Imtroduction of this section 146, proviso (3) creates some doubts in my mind
and | would like to have clarification from the hon. Minister about the right
of an accused for a free and fair trial. My friend when he introduced this
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amendment, he did make a reference to the Law Commission Reports.
Cne of them was made in 1880 and the other one was made in 1999.
Between 1809 and 2002, a lot of things have happened, a lot of
amendments have been made in other parts of the world. [ feel they have
not been taken note of. During the course of reference, it was contended
by my friend that a ict of questions are being asked in the court about the
general reputation of a woman when she comes before the court in a rape
case. My friend has got the Evidence Act with him. May | request him to
read three or four sections only which should make my point clear. If the
lawyers do not do their work, if the judges do not do their work, it does not
mean that we need amendment. Now kindly have section 146 which my
first read. Sechion 146 deais with the qQuestions, wiich are lawf.i in cross-
examination. *“When a witness is cross-examined, he may, in addition to the
questions hereinbefore referred to, be asked by any questions which tend-
{3) shake his credit...”

Now, he read only these three lines. He did not read the further
lines, 'which tend to (3) shake his credit by injuring his character, afthough
the answers to such questions might tend directly or indirectly to criminate
him or might expose to tend directly or indirectly to expose him to a penalty
or forfeiture.’ After this we have section 147, which says that if any
question relates to a matter relevant to the proceedings, the proviso of
section 132 shall apply. Section 132 provides that you c¢an ask a question
frorn any individual to criminate him. Now, section 148 is the answer to the
point which has been referred to by the hon. Minister.

Now, Section 148 says, “The court is 10 decide when questicn shall
be asked and when a witness ean be compelied to answer. If any such
question relates to a matter not relevant to a suit or a proceeding except in
so far as it affects...." -- kindly mark the word -- “...the credit of the witness
by injuring his character, the court shall decide whether or not the witness
shall be compelled to answer it, and, may, if it thinks fit, wam the witness
that he is not obliged to answer it. In exercising its discretion, the court
shall have regard to the following considerations...” The point | am trying to
make out is, when a question is put before the court, it is for the court o
decide whether a particular question should be asked. Now, kindly read
Saction 149. It is very important. It says, *“No such question as is referred
to in Section 148 ought to be asked, unless the person asking it has
réasonable grounds for thinking that the irmputation which it conveys is well-

293



RAJYA SABHA [16 December, 2002)

founded.” So, a lawyer asking question in the court of law should have a
reasonable basis with him to ask a question. Unless he has a reasonable
basis, he cannot ask any question and the court cannot allow such
question. Now, if, without any foundation, a question is asked by a lawyer
to a woman, in the court of law, what happens in such cases? The reply is
given in Section 150. It says, “if the court is of the opinion that any such
question was asked without any reasonable grounds, it may, if it was asked
by any barrigter, pleader, vakil or attorney, report the circumstances of the
case to the High Court or other authority to which such barrister, pleader,
vakil or attorney is the subject in the exercise of his profession." The
meaning thereby is, if a lawyer asked any question in the court of law,
without any foundaticn, he is liable to be punished by the Bar Council --
that is the body which can take away his license. So, the arguments made
by the hon. Minister that a ot of questions are being put to women that
they should come before the court and there are no guidelines and there is
no check on them is unfounded. There are enabling provisions in Sections
147 to 150 which makes it very clear that you cannot ask any question {0 a
witness, unless you have a reasonable basis and foundation for the same.

Sir, now, | come to Section 146, Mr. Minister, kindly read this with
me. It says, "When a witness is cross-examined, he may, in addition to the
questions herein before referred to be asked any question which tend to
shake his credit, by injuring his character. Now, in an ordinary casefin a
criminal trial, the credibility of the witness is a very, very important question.
As Shri Janardhana Poojary said, on an uncorroborated statement of a
prosecutrix, a man can be convicted. And, if you do not allow, his credit is
impeached or his credibility is shaken. We are entering into a very
dangerous zone. What is the meaning of cross-examination? Kindly see
what the Supreme Court has observed in one of the cases. [t says,
"Weapon of cross-examination is a powerful weapon by which the defence
can separate truth from falsehood, piercing through the evidence given by
the witness who has been examined in the examination-in-chief. By the
process of cross-examination, the defence can test the evidence of a
witness on the anvil of truth.” Now, thereafter, | have read the Statement of
Objects and Reasons which | will read for my friend. | am reading the
fourth line. It says, "The said Commission also observed that no cne can
have a claim to force sexual intercourse with a women even if she is
generally of an immoral character. The National Commission for Women in
its study has also observed that the defence counsels usually refer to prior
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sexual conduct of the complainant in their pleadings for demolishing here
testimony that she did not consent, thus tarnishing the complainant's
reputation and her chances of marriage.” | will stop here. Here, we are
looking only from the angle of a woman. Now, think of a case where a
man is prosecuted on a false complaint. We have an example before us.
Two months ago, two people belonging to the BJP were prosecuted on a
false complaint. A person belonging to the ABVP was prosecuted and he
was sent behind the bars on a false complaint. it is in that context that | am
making a reference to you that you can't forget that a person, who is being
prosecuted before the court of faw, has also got daughters, has got sisters,
has got a family. If you tak of the marriage of that gird, you must also talk
about the marriaga of the daughter of the accused, sister of the accused.
We can't have only one object in view and defeat the other object. When
the reports of the First and the Second Law Commissions were being
discussed, a lot of changes weré being made in the other partg of (he
world. | must emphasise that in the report of the First Law Commission
which was made in the year 1588, a reference was made to certain
enactments made in the South Wales. But | must point out that in England,
in the year 1978, they made a specific provision, which is known as Sexual
Offences (Amendment) Act of 1976, 1t had a particular provision, which has
built-in safeguards. it had section 2, which says, "Where any person,
charged with rape, pleads not guilty, then, except with the leave of the
judge no evidence and no question to examine shall be adduced or asked
at the trial by or on behalf of any defendant about any sexual experience of
the complainant with a person othér than the defendant." This amendment
was moved in the year 1876. But from 1978 to 1999, the ladies were stil
being humiliated in the court of law. The guestions were being asked.
Then, an amendment came in the year 1999, which is very, very vital. The
amendment, which came in 1998, is with regard to Youth Justice and
Criminal Evidence Act 1989. It is about section 41. it being a
comprehensive amendment, | would request my friend to take it into
consideration. Kindly see section 41, which had been made in the year
1999, and which had been tested by the Mouse of Lords in the year 2001, |
would like to read the observation made by five judges of the House of
Lords in the year 2001. (n section 41, they say, "If at a trial, a person is
charged with sexual offence then except with the leave of the court no
evidence may be adduced, no question may be asked into examination by
or on behalf of the accused at the trial about any sexual behaviour of the
complainant.” They leave it to the court. There is no complete bar as you
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are putting here. What you arg doing here is, you are putting a complete
bar to any question by putting in, section 146, a proviso. Here, in section
41, which has been put in that part of the worid, they leave it to the court.
in our Evidence Act, there is a provision that you can put a question about
the character of a woman, but with the leave of the court. There should be
a reasonable basis. And, if there is no foundation, you cannot put a
question. And, if you put a question without any foundation, you are liable
to be penalised by the Bar Council. $So, there is an in-built provision in our
Act. Here, when we read section 41, sub-section 2, it says, “The court may
give leave in relation to any evidence or guestion only on an appiication
made by or on behalf of the accused, and may not give such leave unless it
is satisfied.” So, they have laid down certain guidelines, under what
circumstances you can put certain questions to a woman in a case of
saxual offance. Now, this particular provision was challenged in the court of
law when an offence of rape was committed, and the accused were brought
before the court. He put questions about the sexual experience of the
woman, not only about other people, but about him alse, The questions
were disaliowed. The matter went to the House of Lords. Now, | would
like to read an observation which was made by the House of Lords. This is
reported in All England Reports, 2001. May | draw the attention of the hon.
Minister? This is reported in All England Reports, 2001. All the judges of
the House of Lords did observe, "In recent years it has become plain that
women who allege that they have been raped should not in court be
harassed unfairly by questions about their previous sex experiences. To
allow such harassment is very unjust to the woman; it is also bad for the
society in that women will be afraid to complain and, as a result, men ought
to be prosecuted wil escape. That such questioning about sex with
another or other men than the accused should be disallowed without the
leave of tha court is well established. Section 2 of the Act provided that,
"..without the leave of the judge there should be no evidence or cross-
examination by or on behalf of the defendant of a complainant's sexual
experience with a person other than the accused. Leave was only to be
given by the judge if and only if he is satisfied that it would be unfair to that
defendant to refuse to allow the evidence to be adduced cr the question to
be asked.* Now, when this questiorr went bafore the court, kindly see what
were the observations made. One of the judges observed in the
judgement, ‘It is plain that a balance must be struck between the right of
the defendant to a fair trial and the right of ‘the complainant not to be
subjected to unnecessary hurniliation and distress when giving evidence. The
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right of the defendant to a fair trial has now been reinforced by the
incorporation into our law of article 8 of the European Convention for the
Protection of Human Rights.” We have got the Right of Free Trial under
article 19 of the Constitution. It further says, "The guiding principle as to
the extent of that right is that prima facke all evidence which is relevant to
the question whether the defendant is guitty or innocent is admissible." He
further said, “But the extent to which a defendant may go in the exercise of
his right to be given that opportunity is a matter to which the common law
has failed to provide a satisfactory answer. The problem is at its most acute
in cases where the parties 10 the alleged rape are known to each other and
have had some kind of a relationship in the past.” | will mention one more
point and | will conclude. One of the judges had mentioned about the law,
which was made in Canada, 'The Canadian experience shows how
important it is to secure a proper balance between the necessity to provide
sufficient protection for the victim of a sexual offence at the trial of the
person accused of the offence and the corresponding necessity to secure
that the accused has the opportunity to present any reievant defence... He
further said, "The question whether a complainant has consented to
intercourse with the defendant is often a critical issue in a trial for rape. So
the question what evidence is or is not relevant to the matter of the giving
or withholding of consent becomes of particular importance. From at least
the nineteenth century the belief seems to have been held that if the
complainant had had sexual intercourse with some other man or men than
the defendant she would be more likely to have consented to intarcourse
with the defendant. It seems also tc have been believed that such a
complainant would be less worthy of belief than a woman of unblemished
chastity.” (Time-bslf)y Sir, | will just take two more minutes. | will quote one
more sentence, *“The only matters to which evidence or guestioning may be
permitted are specific ingtances of alleged sexual behaviour." Now, kindly
see the proviso which you have put it here in section 146. It says, "provided
that in a prosecution for rape or an attempt to commit rape, it shall not be
permissible to put questions in cross-examination of the prosecutrix as to
her general immoral character.” When you have got a specific instance, like
when you have got the photographs of the woman not eonly with the person
concemed, but with other people also. Does it mean that this 'general’
would not mean to be ‘specific'? | would like to have this clarification from
you. | feel this needs a proper amendment. [t should be brought before
the court for interpreting only after a clarification,
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5.00 p.m.

SHRIMATI VANGA GEETHA (Andhra Pradesh): Mr. Vice - Chairrnan,
Sir, thank you for giving me this opportunity. | rise to support the Indian
Evidence [Amendment) Bill, 2002, Sir, it is very important at this juncture.
Clause 4 of section 155 has been delsted from the Indian Evidence Act,
1872. Sir, section 155 of the Act provides that in prosecution for rape, or,
attempt to rape, it shall not be permissible to put questions in cross
examination of the prosecutrix as to her general immoral character. |
welcome this, Sir. Because when we pick up our moming newspapers, we
find more news about the crime against women than anything else. It is,
indeed, a matter of shame that women, in our country, are harassed,
exploited, discriminated and killed by men. incidents of rape are increasing
day by day. The rape victims undergoes two travails, one is rape and the
other is trial, which is usually a bad e'xper'sence for her. The most heart-
burning aspect is that the moral character of the woman, who has been
subjected to such a heinous crime, is questioned, and in the absence of
sufficient evidence, the case is, generally, dismissed.

Sometimes, we are shocked to hear that even small giris are not
spared. By and large, media is reponsible for this. In most of the films and
serials, no punishment is given to the rapists. They go scot-free.  The
Government should not telecast fims depicting wulgarity and obscene
scenes. Innocent girls are lured by criminals and, in the guise of helping
them, they are raped. Therefore, | feel, that sex education, right from the
10" standard should be imparted to the students. Awareness about these
things should be created among the girls. The accused should have no
right t0 question the moral character of the raped woman. In fact, the law
should be amended in such a way that the responsibility to prove lies on
the accused.

Mr. Vice-Chairman, Sir, at this juncture, | wish to peint out that
rape victims are neglected by the families, insulted by the society and
ignored by the Government. Therefore, some rehabilitation measures are
required to be taken by the Government 1o help the rape victims. Now, rape
cases are increasing day by day. It brings shame to our country. There is
a need for seriously looking into this problem. | would request the hon.
Minister to make a suitable amendment to this law. Conducive atmosphere
should be created at the police stations itseif.  Not only should the
defendants be barred from putting questions to the victims, but at the police
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station itself, the police officials should not interrogate about her sexual
experience, etc.

Lastly, | would like to suggest two or three points. Firstly, rape
cases should be dealt with by designated courts. The officials who do not
register FIRs, or, who ask for medical examination of the victim should be
penalized heavily. Rape cases should be heard only by women judges,
and handled by women police officials. Trial of rape cases should be held
in camera, and the proceedings should be heard on day-to-day basis.
Training in self-defence should, necessarlly, be imparted to girls in schools
and colleges. With these words, | support this Bill. Thank you.
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SHR!I R. SHUNMUGASUNDARAM (Tamil Nadu): Mr.Vice-Chairman,
Sir, thank you very much for the opportunity. This is a very welcome Bill.
The spirit behind this Bill is to curtail the cross examination, which is used
as a weapon of humiliation or harassment of a victim of rape, because, a
victim of rape is already in a trauma, and there should not be any further
humiliation. That is the purpose behind bringing in this Bill. The hon.
Member, Shri R.K. Anand, had elaborately dealt with certain provisions of
the Evidence Act. But, he has left out two sections, that is, section 151 and
152 of the Evidence Act, which say that no questions insulting or annoying a
witness should be put, and the court is always there to prohibit or forbid
any such cross examination. The Evidence Act itself has been given by the
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Britishers out of their own experience of 500 years, and this is a very, very
comprehensive legislation, which is being followed and which has been
working on for the last over a century. It has given the definition of what is
relevant in a case, and what is a fact in issue in a case, and the Judiciary,
the judicial officer, a trial judge is given freedom to decide, and he has been
given certain guidelines under which he can exercise his jurisdiction to
decide on the relevancy of any fact or the fact in issue. Therefore, these
sections are available there, and the provision, which is now being added, is
only an appendage, and | want the Minister to clarify whether this
appendage, at this stage, is necessary at ail. Though the object is welcome,
the spirit is most welcome, when the court is prohibited under sections s
and 136 not to allow anything which is not relevant to the fact in issue..... Is
it necessary at all? In the case of The State of Punjab vs. Gurmeet Singh, in
the year 1998, the Supreme Court ruled that a trial Judge should not be a
gilent spectator. He has to participate in the trial and he should cut down
the cross-examinations, which are intended to annoy a witness. When these
provisions are available, | want the hon. Minister to explain this and clarify.
Further, | would suggest, instead of this proviso, the proviso sought to be
imroduced to 146, can be added tc Section 151 with the additional words
that *provided that in a prosecution for rape or an attempt to commit rape,
it shall not be permissible to put questions in cross-examination of the
prosecutrix as to her general immoral character, unless those guestions are
shown to be absolutely necessary for the defence of the accused.” With
such additions, this can be replaced under 155, and dropping of 154, sub-
clause (4) need not be there. With these suggestions, Sir, | welcome the Bill.
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ot g new e - e o, aodt wm e T £ ) L (wem)...

Sir, the ethos of this country is such that the chastity of women is
considered extremely precious. It was, therefore, that only in India, the
judges made this law exclusively for india that the single statement of the
prosecutrix is sufficient to shit the burden of proof to the accused.
Otherwise, in English laws it is not 50, in other laws it is not so. But it is
made so in India because in India, the ethos and chastity of women are 50
well preserved by every woman that if she has the compulsion of going to
the police and reporting the rape against her, she must be speaking the
truth, it's ke a bank declaration. | agree with Smt, Saroj Dubey that rape is
not only a physical assault, the physical crushing of a woman while the act
is being done, but it is also an emotional crushing, an emotional rape when
it comes to the court. | support this view, but | am not happy with the Bil.
It is not very comprehensive. A comprehensive Bill must be brought forward.
Sir, | had suggested a long time back - | think | had written two letters, one
about two years back and the other about six months back - that the
incidence of rape is increasing because the victims are reluctant to come
forward, both for their own ignominy as well as because of the emotional
rape that they are made to face in the courts. So, | had suggested that
every rape viclim should be permitted, with the consent of the court, to
adopt a pseudonym. All the trials, all the investigations should be done by
women, We have plenty of women officers in the police, in the courts as
well as in the prosecution. The inquiry can be conducted by women police,
women judges, and women prosecutors. Now, if that is done, the need for
this kind of a thing will not arise. Besides, as Shri R. K, Anand put it s0
beautifully, there are sufficient safeguards; the trouble is that the Judges
have not been doing their duties in preventing the advocates from putting
vicious questions, without any grounds. If they had taken action against
those advocates, for putting questions without any grounds, perhaps,
advocates would not dare to raise a question against the character of the
woman, the prosecutrix. Now, the question is this. If an FIR is registered,
investigation will take place. Suppose the gil was a prostitute. The
evidence will come about that in the investigation, her address will come in
the investigation, her profession will come in the investigation. What wil
happen in that case? Investigation is not prohibiting all this. Investigating
agencies may coliect all the evidence that is available about the lady,
whoever that may be. But if there was an unhappy past, the evidence wil
come about that. How should that evidence be put up in the court? What
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will happen to that evidence? Wil it not be subjected to cross-examination?
These are all my questions. We have not taken care of that aspect.

Besidas that, | have some great fears. The Anti-Dowry Act was
made to protect the poor girls who had been bumt in the abserice of
dowry. That Act has, now, become a curse. At least, there were four
cases, about which | myself know, where the greedy fathers had launched
cases under the Anti-Dowry Act, and when they launched the cases, they
had named the father, the mother, the husband, the devar, even the nanad
who was mamied. And the whole respect that they had lost cannot be
rebuit. That Act is now becoming a curse, and i take this opponunity to
suggest to the Government to come out with some amendments to prevent
the misuse of that Act. | am feeling scared because this also may be used
by the undesirable women to extract money or to ruin the reputation of
persons who are in eminent places. | remember that in 1965, a very big
agitation took place in Gorakhpur. That was, really, a very big agitation,
and the police had been very strong and merciless in controling the
agitation. But when nothing happened for a month, even after all the
agitations, they claimed that the policemen had raped the three women, so
much so that Madam Indira Gandhi said, *| myself will go and find out the
truth!” Because, both versions were coming. She came there, and from a
nearby place, Patrauna, three prostitutes were brought, and they supported
the case of rape, and the whoie lot of policemen had to be suspended!
Now, that kind of a thing can take place. Madam, | have a very serious
objection to the wordings of the amendment. It says, "...in the cross-
examination of the prosecutrix as to her general immoral character.” How
can the law presume that she has an immeoral character? If it would have
been so, the law has to say “her character”. That is enough. Using the
words “as to her general immoral character” is not proper. It presupposes
that the lady has an immoral character earlier; therefore, no questions can
be asked about it. Cross-examination may not be done. But what about
the evidence they had used earlier? She may not be ¢ross-examined, but
this does not stop the evidence about her immoral character from being
abused. What about that, Sir? My point is, the Cr.PC needs to be
amended. The name of the father given in the FIR may be a pseudo name;
the address may be a pseudo address. As a result of that, rape cases are
reported freely. That will also cncourage all the unreported cases that are
coming. While supporting the Indian Evidence {Amendment} Bill, | urge
upon the Government to come with a comprehensive amendment Bill to

307



RAJYA SABHA 18 December, 2002]

amend not only the indian Evidence Act but also the Cr.PC, to really take
care of the problems of women who are being subjected to rape.

SHRI FALI S. NARIMAN (Nominated): Sir, the amendment is about
only a very small part of a very serious problem facing women, particularly
in the cities of India, and | hope the hon. Minister will come out with a
legislation, based on the detailed recommendations, pertaining to the entire
gamut of law on rape which, as you know, Sir, under modern jurisprudence
is called "sexual assault®. They do not use the word "rape” anymore,
And, we hope that this will come soan. But with regard to this specific Bill,
| support what Mr, Singhal has said. This is in regard to the wording or the
language " - as to her general character”. This was mentioned by the hon.
Member here also. “"General immoral character® is bomowed from 155(4)
because, in 1872, when the Evidence Act was enacted, it said: The credit of
a witness may be impeached in the following ways ---- by the party who
calls him, {4) - when a man is prosecuted for rape or an attempt to ravish, it
may be shown that the prosecutrix was of general immoral character., That
is the origin of this phrase. But, quite frankly, as was pointed out both by
Gautamiji as well as by Mr, Singhal, this does not fit into the proviso of 148.
In 148, when a witness is crosg-examined, he may be asked questions
which tend to shake his credit, by injuring his character. That is all. His
character. Ailthough the answers to such questions might tend to expose
him to incrimination. So, it should be provided that in a prosecution for
rape or attempted (o commit rape, it shall not be parmissible to put
questions In the cross-examination of the prosecutrix as to her character.
That fits in perfectly well, both as a matter of English and as a matter of
syniax. Therefore, at some stage - perhaps, not now, because the problem
is that, the Bil has already been passed by the Lok Sabha - | think, these
words, which are offensive, cught to be removed. They do connote as if
there is a presumption that the women generally are of immoral character.
Chadracter would cover the whole thing, and these words should be deleted,
at the earliest opportunity. Sir, there is another thing. Today, the evil is no
longer of rape, but of gang rape. Wil the hon. Minister also consider, when
he brings in a detailed Bill, a mode of punishment for rape, different from
that prescribed. |, for one, do not mean that there should be death penalty
because that, | believe, will only lead to the murder of women who are
mercilessly raped. But a greater degree of sophistication is required. In
some States in the USA, the person convicted of rape is given the option --
10 years in jal or a much lower term with submitting to surgery for
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castration -- a deterrent which is far more frightening than our present penal
law and more effective than suggestions for enlarging the term of
imprisonment or even death penalty. So, Sir, whie supporting the Bill, |
hope tha hon. Minister will look into the various other aspects, particularty,
making the punishment ft the crime, and incorporate the detailed
recommendations already made in the 172™ Report of the Law Commission
and bring in a new Bili, at a very early date, preferably in the very next
session.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Shri Swaraj
Kaushal,

SHRI SWARAJ KAUSHAL (Haryana): Thank you very much, Mr,
Vice-Chairman. Sir, the proviso 1o section 146 says "---- it shail not be
permissible to put questions in cross-examination of the prosecutrix as to
her general immoral character. These words, | am somry, are very, very
offending, and the earlier we correct them, the better, and | believe, the
earliest opportunity is now. If we pass this legislation as it is, we wil be
passing a legisiation where the language is offending. And, | think, we
should not be a party to it. Even if the Bil has to go back to the Lok
Sabha, #t must go back with this amendment. It has been pointed out by
lawyers and jurists cutting across party lines, | think, the Government should
come forward to make this correction. Sir, this is another flaw in the Bill.
Now it shall not be permissible to put questions in cross-examination of the
prosecutrix in respect of rape or attempt to commit rape. My suggestion to
the Government is: Why not include section 354, along with rape or commit
to rape. Now, what is section 3847 Section 354 is, attempt to outrage the
modesty of a woman. Rape is happening. It is a fact that we ail know for
sure. But what is happening more often in the vilages? What is happening
in the villages is that a woman is stripped and paraded. Which is the law
that prevents it? What is the offence committed? It is not under section
378. 1t is not under section 378 read with section 511, that is, attempt to
rape. The offence is committed under section 354. My prayer to the
Government is that when you mention these offences, namely, rape or
attempt to commit rape, you mus: also include section 354, because it is
something which is happening every day. Now, what is the purpose
behind the legislation that you have brought? The purpose of this legistation
appears to be that no woman shoulkd face humiliation, no woman should
face insult. You must limit the cross-examination to protect the honour of
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women.  Butl, what is permissible? What is prohibited for the purpose of
section 376, namely, rape, or section 376 read with section 511, namely,
attempt to commit rape, is permissible for the purpose of section 354,
What | am wurging upon the Government is that you must make it
impermissible even for the purpose of section 354, which is attempt to
outrage the modesty of a woman.

Now, an answer may come that an offence under section 354 is
compoundable, The answer may be that an offence under section 354 is
punishable with two years imprisonment or with fine or with both, Now,
what is the policy of the law? The policy of the law is that when an offence
is heinous, when an cffence is serious, more protection to the victim is
re .ored. So, if you have to come to protect the honour of a woman, you
mag tocorne forward with section 354, the reason being (1) it is a milder
oftenice; {2) it is an offence which is more frequent. It must come under
section 376 also. But there is no reason t¢ make it permissible for the
pupose of section 3s4. | do appreciate that we have a brilliant lawyer as
Minisiar. | have great respect for him. But he must aiso respect the
sentiments of the House. The House objects to this language “general
immoral character”. We can meet at any time. We are prepared to sit
beyond working hours. We shouid appreciate that the language “general
immeral character* makes a bad reading. Permitting such questions in
respect of section 354 is also as equally offending as in a case of rape or
attempt to commit rape. If the Minister is prepared to accept the
suggestion, | think he would be respecting the opinion of the House, Thank
you.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Shri Harendra
Singh Malik, He is absent. Mr. Minister, you can reply now.

SHRI RaVl SHANKAR PRASAD : Sir, | am extremely grateful fo all
the hon. Members who have participated and contributed, in a very brilliant
way, to the various aspects which impinge on the present amendment itself.
Shri Nariman, Shri B.P. Singhal, Shrimati Vanga Geetha, Shrimati Saroj
Dubey and others have reinforced the need for a comprehensive legislation
with regard to the offences related to women. The point is very well taken.
| wish to inform this House that Justice Malimath Committee has already
undertaken a very extensive review of the criminal justice system in the
country, which includes the Cr.P.C., IPC, the entire gamut of evidence laws,

310



(16 December, 2002] RAJYA SABHA

etc. The Government will certainly bring a comprehensive Bill pursuant to
its recommendations, which will seriously focus on the need for changing
the criminal law.

SHRI B.P. SINGHAL: Sir, | have a point to make. The Justice
Malimath Committee will take years to give its Report. It has already taken
soveral years. Thi8 is a case where you can bring a Special Prevention of
Rape Bil. That is my request.

SHRI RAVI SHANKAR PRASAD: Sir, Shri Singhal should know that
the Law Commission recommendations have also to come. Mr. Justice
Malimath is going to give his report very shortly. | want to inform that to
- the House. The larger issue is very well taken. Even the Law Commission
is having a serious analysis of the Evidence Act. Once it also gives its
recommendation, the Government will bring comprehensive amendments to
the Evidence Act itself,

Sir, an issue has been raised by Mr. Shunmugasundaram. You
used a very interesting expression. "Why is it appended?”, If | may recall
correctly, this is what he said. There are two aspects. The first point is: is
the accused in a rape case on trial or the woman, who is the wvictim of rape,
on trial? That is the first question. The first is, the accused of a rape is on
a trial or the woman who is the victim is on a trial. This issue needs to be
appreciated. Now, under section 54 of the Evidence Act, the character of
the accused is not relevant. But under the existing IPC, all the canons can
be fired upon the victim with regard to her immoral character. This per se
appears to be a case where the victim became, say, a kind of a more sin
than the actual fact there. Therefore, this has come about.. Sir, Mr. Falli S.
Nariman, my estesmed friend, Mr. Swaraj Kaushal, Mr. Gautam and some
other hon. Members have asked, "Why immoral character*? The first thing
requires to be noted is that under existing Section 155, the immoral
character word has been vsed. May | just read that - Perhaps, hon. Mr.
Nariman was kind enough 1o point out even though it is of bygone era -
“Where a man is prosecuted for rape or an ettempt to ravish, it may be
shown that the prosecutrix was of generally immoral character”. Now this is
the state of law existing today. Hf this is to be deleted, therefore, we have
said that no questions about her immoral character. Why, Sir? A character
can be moral character, a character can be immoral character.
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SHRI SWARAJ KAUSHAL : Why do we say general immoral
character,

sft ¥t B fienr : o o ug @ & gp gEv sense d &, owar s @
e & RS | aw Ta¥ sense A X, 78 ¥H W o] T gvar & |

MWt rag . sEiT R o, I W RET R B arR & A
W & &1 yrrarT & f¥ existing immoral character, @ 3& % undo a==r & 3w
SEA 79 BIE A% vearaeh ¥ Wie wad | Therefore, we have said that you
can certainly ask about the moral aspect of a character. That is welcome if
you are a moral lady, a good teacher, a spiritual person. But immoral
guestions will not be permissible. 1t has a very limited objective. It should
be appre. iated.

SHA! SANGH FRIVA GAUTAM : YWe do not agree.

s TR WY WY [ WY SiEEe FEAT aRad 9 3 g afeftaw
e 7wt ¥ o w Rawer Ran @ @y w1 & wuwow § 1 Fervig
IR &S AEE T A q e, SEN e o @ie B 1 9 s Iiftew &
Faa H FEn, ¢ GiR BT A mag TR a6t & g 1996 ¥ Ve Iiiw o9 S
i s ¥ ¥ &1 and it answers many of the queries raised by hon. Shri
R.K. Anand. Even, in cases, where there is some acceptable material on
the record to show that the victim was habitual to sexual intercourse, such
inference like the victim being a girl of loose moral character is permissible
to be drawn from that. No. It can't be drawn. Even if the prosecutrix, in
the given case, has been promiscuous in her sexual behaviour earlier, she
has a right to refuse to submit herself to sexual intercourse to anyone and
everyone because she is not a wuinerable object or prey. The Supreme
Ceourt, in 1996, has reinforced what you mentioned about Kautilya.
Therefore, Sir, all these aspects have been taken into account by this.

Sir, now | must take on some of the queries raised by hon. Mr.
RK. Anand. W, § + difay dsade & wrRa & 77 Yedise & & ft
W tearc g dfr o i deAamd A g A E
o w8 R | B wew o @ &, o awia a9 @ 2, s T R IR e,
g5 Wog &, Taed T8 & | 5ART ®F B g9 &, TG B FTWT INA o TN
sERa k|
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| hope Mr. R Anand would remember that in the entire gamut of
that 146 read with 151 and 152, we have got the right to frame laws and
that right flows from two aspects - a) the recommendations of the Law
Commission of India as alsc the very concerted plea of the National
Commission of Women that this offensive provision which puts a victim
completely in a ftrial, not the accused, please take care of that. And here is
the Government which has taken note of that rghtful plea that this offensive
provision which particularly puts accused on a higher pedestai than the
victim are to be taken into account. You have raised certain points. Free
and fair trial is never compromised. It is for the court to decide whether that
right would be taken away.

SHRI RICANAND: | doubt very much whether this can be asked.
Please see the Law Commission's report, they say you will not read any
evidence. You better check up before you make a statement here.

SHRI RAVI SHANKAR PRASAD: Let this law come about, and let
the trial take place and see what happens. Sir, what | am saying simply is
that even now, you can lead defence as evidence to discredit the character
of the victim. It will be independently for the court to decide as to believe
the prosecutrix or the defence. But, immoral questions pertaining to her
immoral character during cross-examination will not be permissible. This is
the only remedial measure, which we are taking. Sir, as far as Shri Swaraj
Kaushal's plea of Article 354 is concerned, | understand his plea, But, Sir,
here, | would like to remind him that Section 155, existing today, only talks
of rape and attempt to commit a rape. It does not talk of Articie 354 par
se. Now, if Article 354 is taken up, why should we only stop at Article 3547
We have to go beyond. There is a section 509 of the IPC, which include
the word 'gesture’ or 'act intended to insult the modesty of a woman'.
Therefore, all these matters, perhaps, requires a comprehensive review and |
would request that you are a very experienced Member and equally an
eminent lawyer, when we come with a comprehensive review Bill, perhaps,
these questions can be addressed. Sir, with these aspects, | would
commend that this Bill be passed.

SHRI R.K.ANAND: | am sorry, Sir, | havwe the Law Commission's
report, according to which our Minister is saying something wrong. This
report says that you cannot read an evidence. If he says, “| can read the
report.” It says that it shall not be permissible to adduce evidence.
WJinterruptionsy...
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SHRI RAVI SHANKAR PRASAD: That is the recommendation.
There is no legal bar. Let us not discuss about it, as if we are in a
court...{nterruptions)...

SHRI R.K.ANAND: The Law Commisgsion's report says something
and the Minister is saying something else here.

SHRI B.P.SINGHAL: Sir, | have one point. Hon. Minister quoted
Section 55, and the words written about 'general immoral character'. Now,
we are talking about the proviso to Section 146. There is no such word in
Section 146. So, the compulsion of using the word 'general immoral
character' may kindly be considered once again.

FuEwreRy (o v o) ; diw 8

oft W firy e - 3R oY &, if she fears .. (=y@em)..... ax &1 wifdvw)

THE WVICE-CHAIRMAN (8HRI SURESH PACHOURI: Now the
guestion is:

That the Bill further to amend the Indian Evidence Act, 1872 as
passed by Lok Sabha, be taken into consideration.

The motion was adopted.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): We shall now
take up the clause-by-clause consideration of the Bil. There is an
amendment by Shri Rama Shanker Kaushik in clause 2. As he is not
present, there is no question of taking it up.

Clauses 2 and 3 were added to the B,
Clause 1, the Enacting Formula and the Title were added to the Bill
SHR! RAVI SHANKAR PRASAD: | move:
That the Bill be passed.

The question was put and the motion was adopted.
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THE WMCE-CHAIRMAN (SHRI SURESH PACHOQURIY. Hon.
Members, now, we have to take up two Bills to amend the Representation
of the People Act. Since these Bills are not controversial, we may pass
these Bills without discussion.

off TH.ow. argqgafar (wwetE): WX, S U wm o R

SHRI PRANAB MUKHERJEE: Sir, we should take up these Bills
one-by-one.

THE WICE-CHAIRMAN {SHRI SURESH PACHOURI): | am taking
the sense of the House for passing these Bills without any discussion. We
shall take up these Bills one-by-one only. So, Shri Ravi Shankar Prasad,
please move.

SHR!I P.C.ALEXANDER (Maharashtra) . Sir, | would like to say that
these are very important Bills. The mere fact that we are short of time or
the fact that these have already been passed by Lok Sabha should not
deter us from expressing views on such important Bills, not merely
important to the Members of Parliament, but to the whole nation. Therefore,
I would not be a party to the decision, or, | would not be willingly a party to
the decision to pass these Bills without giving me an opportunity to express
my views.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Would you like
to speak on this Bill? But, you have nct given your name.

SHAI P.C.ALEXANDER: | am sorry, Sir, but | have given my name
to the Secretary-General.

SHRI NILOTPAL BASU (West Bengal) : If the hon. Member wants
to speak, then, he must be aflowed to speak...

THE VICE-CHAIRMAN (SHRI SURESH PACHOURY: He has given
his name on the Bill pertaining to the replacement of the Ordinance relating
amendment of Representation.of the People Act. This is a different one.

SHRI PRANAB MUKHERJEE: This is in regard to the Council
elections in Bihar; it is merely a technical one.
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THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Now, we take
up the Representation of the People (Third Amendment) B8ili, 2002,

THE REPRESENTATION OF THE PEOPLE (THIRD AMENDMENT) BILL,
2002

THE MINISTER OF STATE IN THE MINISTRY OF COAL AND
MINES AND THE MINISTER OF STATE IN THE MINISTRY OF LAW AND
JUSTICE (SHRI RAVI SHANKAR PRASAD):  Sir, | move:

“That the Bill further to amend the Representation of the People
Act, 1950, be taken into consideration.”

Sir, as per articie 171 of the Constiiution, we fill in the post of
MLCs from local bodies also. In Bihar, what has happened is that, a
change has come about now in the names of the local bodies. And, these
have to be reflected in the Fourth Schedule of the Representation of the
People Act.

The present Bill only seeks to amend the names of the local bodies
in tune with the present names of these bodies. 1t is a simple 8ill, and |
request the House to kindly pass this Bill.

The question was proposed.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): The question

That the Bil further to amend the Representation of the People Act,
1950, be taken into consideration,

The motion was adopted.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): We shall now
take up clause-by-clause consideration of the Bill.

Clause 2 was added to the Bill.
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