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Announcement by Chair

THE MVICE-CHAIRMAN (SHRI SANTOSH BAGRODIA):. | have to
inform  Members that the Minister of Environment and Forests has
requested the Chair to defer the calling attention on the stoppage of mining
in Aravali Ranges. Accordingly, | am postponing the discussion to some
other day.

Shrimati Vasundhara Raje to move the motion for consideration of
the Freedom of Information Bill, 2002.

GOVERNMENT BILLS
The Freedom of information Bill, 2002

THE MINISTER OF STATE OF THE MINISTRY OF SMALL SCALE
INDUSTRIES THE MINISTER OF STATE IN THE MINISTRY OF PERSONNEL,
PUBLIC GRIEVANCES AND PENSIONS AND MINISTRY COF PLANNING,
DEPARTMENT OF ATOMIC ENERGY AND DEPARTMENT OF SPACE
(SHRIMAT] VASUNDHARA RAJE): Sir, | move:-

That the Bill to provide for freedom to every citizen to secure
access to information under the control of public authorities,
consistent with public interest, in order to promote openness,
transparency and accountability in administration and in relation to
matters connected therewith or incidental thereto, as passed by
Lok Sabha, be taken into consideration.
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There is a world wide trend in democratic ¢ountries to have
legislation for assuring to the citizens, the right of access to information
maintained by the public authorities. This is an intringic element of the
efforts 1o provide openness, transparency and accountability in
administration, and, to ensure greater participation of the people in
Government's decision making process. Transparency is seen as a vital
element of good governance, and, has been advocated by agencies and
citizen groups alike. Democracy, today, embraces a concept which goes
beyond the traditional view of accountability of the Executive to the
Legisiature in a Pariamentary democracy, and, incorporates equal
accountability of the administration to the people in terms of accessibility,
standards of performance and service delivery,

In our country also, there have been demands, for the past many
years, for greater transparency and openness in the functioning of the
Government. It is widely recognised that secrecy and lack of openness in
functioning are major contributors to corruption and abuse of authority.
Thus, right to information forms an important element of the programme for
effective and responsive administration and Civil Service Reforms initiated by
the Government.

With this end in view, the Government had appointed a Working
Group on "Right to Information and Promotion of Open and Transparent
Government" under the Chairmanship of Shri H.D. Shourie. The Working
Group was asked to examine the feasibility and need for, either full fledged
Right to Information, or, its introduction in a phased manner to mest the
needs of open and responsive govermance. The Working Group submitted
its Report in May, 1887, and, as a part of its work, drafted legislation on the
following bread principles":

(@) disclosure of information should be the rule and secrecy the
exception;

{b) the exception should be clearly defined; and

{c) there should be an independent mechanism for adjudication of
disparities between the citizens and the public authorities.
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The draft Bill and the Report of the Working Group were examined
in detail by three separate Groups of Ministers, at differsnt times, who in
turn, alse hact the benefit of the suggestions made by a Committee of
Secretaries, who had discussed, earlier, in detail, the various provisions of
the draft Bill. The proposed Bill, which was in accordance with both Article
19 of the Constitution and article 19 of the Universal Declaration of Human
Rignts, was finally introduced in the Lok Sabha on 25" of July, 2000.
Subsequent to its introduction, the Bil was referred to the Department
related Parliamentary Standing Committee on Home Affairs for examination
and report thereon. The Report of the Standing Committee was pressented
in both the Houses of Parliament on the 25™ of July, 2001.

The recommendations of the Parliamentary Standing Committee,
except for a few departures, have been accepted by the Governmant and
the Bill, which incorporates the amendments suggested by the Parliamentary
Standing Committee and agreed to by the Government, has been passed
by the Lok Sabha.

May, |, therefore, Mr. Vice-Chairman Sir, commend the Bill to this
august House.

The question was proposed.

SHRI PRANAB MUKHERJEE (West Bengal): Thank you, Mr. Vice-
Chairman, Sir, for giving me this opportunity to participate in this debate. |
also thank the hon. Minister for bringing this legislation. Normally, | do not
participate in the discussion on a legislation which has passed through a
Committee headed by me. But this piece of legislation is not only an
important one, it also aims at strengthening our pariiamentary system, the
democratic norms and transparency; it aims at arming our citizens with the
right to information.

Sir, it.is said that knowledge is power. The essential ingredient of
knowledge is information. The history of this Bill goes back to -- perhaps, it
originates from -- the observation ef the Supreme Court that the right to
information makes the freedom of speech and expression guaranteed in
articls 18, complete. The right to information strengthens the right to Ife
and livelihood; it gives sustenance to life. | would not like to go into the
details of its history and the various committees through which this Bill has
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passed. But | would just like to point out that it has taken a little longer
time. Even after the presentation of the Report of the Standing Committee
in July, 2001, the Government has taken a little longer time to consider the
various recommendations made by the Standing Committee. We had the
privilege of having both the oral evidence and also a large number of written
representations made by eminent organisations. There were three important
organisations, namely, the Commonwealth Human Rights Initiative, New
Delhi, the Consumer Education and Research Centre, Ahemdabad, and the
Mazdoor Kisan Shaktri Sangathan, Rajasthan. Three prominent individuals,
namely, Dr. Madhav Godbole, the former Home Secretary of the Union
Government, Mr, A.G. Nocrani, an eminent columnist, and Justice Sawant,
who was the Jnarman of ine Press Council of India, appeared Leitiv s
Committee and gave their views,

| would ke to draw the attention of the hon. Minister, specially, to
paragraph 7.2 of the Report, where it is pointed out - this is the relevancs;
and this has compelled me to participate in this discussion:-

“The Committee is of the considered view that many of the
important suggestions of the experts and organisations, as
enumerated in para 7.1, have not been covered in the Bil. The
Committee, therefore, recommends that the Government should
consider these views and suggestions of the experts and
organisations, and incorporate them in the Bill to make it
comprehensive”.

Sir, formally, we did not move any amendments to the different
clauses of the Bill, on the understanding that as it is a new piece of
legislation - the Government had gone through various stages of
discussions - even the Group of Ministers, to which a reference has
been made by the hon. Minister in her introductory remarks, had eight
meetings; and the Group of Ministers was reconstituted thrice because,
between 1997 and 2000, severai Governments came to exist - the
Govarnment would consider all aspects. Instead of tying the hands of the
Government with appropriate recommendations, we made a broad, general,
recommendation in paragraph 7.2, and asked the Government to please
considar the suggestions which have been enumerated. There areé as many
as 26 suggestions in paragraph 7.1} but many of these suggestions have not
been included in the Bill. | will just give you one example. Now, look at the
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exemption category, which has been dealt with in clause 8. Cne can
understand that information related to the Cabinet Committee should not be
disclosed, but why are you extending this facility to the recommendations of
the Committee of Secretaries? Why are you extending it to the civil
servants, because there will always be a tendency to withhold information?
If you are trying to create an open society by providing access to
information, that access has to be made available. if one reads clause 8,
and the exemptions which have been provided, one will find that the
exemptions are much more than the right which you are giving in other
clauses. Therefore, | would like to suggest that there should be one broad
categorisation in respect of information to be provided, If the Govemment
refuses to give any information, there must be a written reason why such
information shouid not be given, '

Secondly, even in respect of the decisions of the Governmaent,
what happens now? We come to know about the decisions of the
Government, which have been taken at the Cabinet level. Of course, it is
not possible for the Government to tell us who said what at the Cabinet
mesting. But, surely, when the Cabinet arrives at a decision, it is possible
for the Government tc announce the decision, backed by an explanatory
note, giving the reasons and the circumstances under which the decision
was taken. That wil heip the common people to understand, rather to
appreciate the Government's decision in the proper perspective, and it will
also help the Government to communicate with the peopie easily because
the reasoned arguments of the Government in favour of the decision taken
by the Government would be appreciated when this piece of information is
available to them.

Sir, the second suggestion which the Committee had made, and
which | don't find in the BIl, is this. In the Schedule, you have given the
name of the Central Intelligence organisations which will be exempted from
the purview of the Bill. But the information ought to be made available to
the people, not only from the Central Government, but from the State
Governments also. At the Committee stage, we were told that the State
Governments have not enumerated, they have not identified, the list of such
organisations in regard to seeking information because some of the State
Governments have made their own laws, States like Tamil Nadu, Goa,
Maharashtra, Kamataka and Rajasthan have already enacted their own Right
to Information legistations. But many States have not enacted the law and
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the Central laws would be made availabie to them. if | understand
correctly - if | am wrong, the Minister may correct me - the legislative
competence of the Union Government is arriving in this case from Entry g7
of the List 1 in the Seventh Schedule, because in List 1 of the Seventh
Schedule, on which the Parliament has the competence to make laws,
specifically, the right to information is not mentioned there. But, as early as
in 1997, the Department-related Pariiamentary Standing Committee on Home
Affairs, while examining the Demands for Grants for the Department of
Personnal, recommended that if the Gowvernment suffered from lack of
legislative competence, it can take the help of Entry-97, which is a residuary
clause, wheore the power is vested in the Union Government to make
legislations through Parliament, if it is not specifically mentioned from Item
Nos. 1 to 96,

Therefore, you have the legislative competence. Now, the States,
who have not passed their enactments, would like to take advantage of this
law But there is no identification, there is no enumaeration of the inteligence
organisation, which will be exempted from the purview of the law. One-and-
a-haf years have passed since the report was tabled in both the Houses in
July, 2001. We are discussing it in December, 2002. Even after one year, this
information has not been made available, As a consequence of that,
Mr. Vice-Chairman, Sir, in the Bil, which we examined, in the Scheduls,
there were two Parts, Part-A and Part-B. Part-A related to the Central
Government, and Part-B related to the State Governments. It is not seen
now and you have simply dropped Part-B. That is not going to help us. You
will have to impress upon the State Governments that when a Central Act is
coming, they have to identify. If you coms to the conciusion that they are
not going to give you the information, please inform the Parliament that you
have tried to have information from the State Governments but they are not

giving you.

The third point, to which | would like to draw the attention of the
hon. Minister, has, on two aspects, there was a detailed discussion in the
Committea and most of the representatives, who gave their evidence before
the Committee, have suggested that the appeal should lie with the High
Court. Now the appeal lies with the Departmental seniors, within the purview
of the same Department. The appeal lies with the higher officers of the
Department. The demand is, at least, one appeal should lie with the High
Court. Courts are totally barred. | would also not like to burden the courts
with all sorts of cases; but, at least, the High Court should have the right. |
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am not talking about the writ jurisdiction that is inherent. But one appeal
should lie with the High Court so that the Executive doesn't take any
arbitrary decision. Once the arbitrary decision is taken by the Executive, it is
supported by his superior,

The next point, which | would like to emphasise is, there is no
provision of penalty. if somebody deliberately conceals information, if
somebody dsliberately refuses to divuige information, which he is statutorily
obliged to do, no provision of penalty has been incorporated in this Bill. We
didn't make any specific recommendations on clause 13. As | said in the
beginning, | don't want to tie the hands of the Government. | wanted the
Government to have adequate flexibility. After considering the 26 meger
recommendations made by various organisations, whichever Government
consider suitable and acceptable, they should have. But the whole purpose
of the Bill is to provide a transparent, gpen, system where the citizens will
have the right to information, on how decisions are made, who are
responsible for the decision-making, what would be the impact of the
decision, etc, Certain information would always be 'privieged information’.
Even in the court, you can claim privilege. Certain information will always
be classified. Even we have gone whols hog with the Government that
period of classification should be 25 years, as many suggested that it should
be 15 years. But you must give plausible explanations why it cannot be
given and why it should not be given. Ctherwise, the old Official secret Act,
if it continues to remain and the same recalcitrant officers have no fear of
penaity, then | am afraid, Mr. Vice-Chairman, Sir, the Bil wil remain
ineffective. Ewven many of the State Governments have provided penalty.
They have provided a penalty of Rs.2000 or Hs.3000 which shouid be
recovered from the salary of the eming and recalcitrant officers. | do feel
the hon. Minister may consider that some sort of penalty is provided. |t
need not necessarily be departmental punishment. Even if you want to have
departmental punishment, please do ‘ensure that it becomes a major
departmental penaity in the language of the Department of Personnel. This
i9 a new piece of legisiation which is opening a new area, as | pointed out,
it is & beginning in the right direction, which many of the countries have
introduced. If | remember correctly, the USA was the first to make legislation
in this regard in 1968. Thereafter, many other matured democracies had
this piece of legisiation. We are also joining them. At the initial stage, there
would be certain hesitant steps. But our steps should be in the right
direction. With these words, and subject to my general observations, |
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support and welcome this Bill. | thank you, Mr. Vice-Chairman, for giving
me this opportunity.
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SHRI RAVULA CHANDRA SEKAR REDDY (Andhra Pradesh):
Madam Deputy Chairman, | thank you for giving me this opportunity to
speak on this Bill. it was a long-pending desire of the people of this
country to have this piece of legislation so that they could have access to
the information. | welcome this piece of legisiation, which is basically
designed to ensure openness, transparency, and accountability in
administration. A parliamentary democracy can become meaningful only if it
i a participatory democracy; a system where ordinary citizens are allowed
to develop a sense of belonging in the day-to-day administration. This is
possible only when there is a transparency in administration, and every
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citizen has access t¢ public records, and the functioning of the Government.
Through this enactment, the Right to Information is sought to be conferred
upon the citizens of this country. It is a basic right. Therefcre, | welcome
this Bill. In our country, this type of legislation would be very useful, as it
would strengthen our dernocracy. We are like a very strong knit-family, and
our strength lies in unity in diversity. We may defer with each other on
some issues, but onge a majority section takes a decision, we abide by it.
That is our strength. Sharing of the existing information, exchanging
information, and access to information must be given to the people as a
right, because it would help in taking correct decisions.

Madam, | would like to mention one thing. In our country, people
elect their representatives right from the panchayat level to the parliamentary
level. The representatives, once elected, are supposed to take an 'Cath of
Secrecy' before taking charge of their office. This is where | defer. People
should have access to information, and they should not be kept in dark.
The people elect their representatives, but these representatives deny
information to those very people who elected them. The 'Oath of Secrecy’
should be reviewed, or, it should be discouraged. Madam, | would like to
know from the hon. Minister whether this Bill would be a further
improvement on articla 19{a) of the Constitution which confers the Right to
Information to all its citizens. This Freedom of Information Bill should be
renamed as the Right of Information Bill. That would be appropriate; it
would strengthen the democracy, it would strengthen the people of our
country.

All these days, the people of this country have been kept in dark
with regard to the preparation of the Budget. We treat it as a secret
document. Madam, through you, | would like to inform the hon. Minister
that in Andhra Pradesh, the involvement of the people has been encouraged
at the initial stage of the preparation of the Budget itself. The State
Government had tried to take their opinion, and their.participation was there
at the stage of the preparation of the Budget only. Earlier, we had
instances when Ministers were made to resign for leakage of the information
relating to Budget. But days have changed. Now, the people shouid have
information, they should have knowledge, and they should be allowed to
participate in the decision-making process. Participation of the people in
the Budget-making process is there in Andhra Pradesh. Last year, before
the presentation of the Budgset, the Minister of Finance went to the people.
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The Minister of Finance went to the people and requested them to offer
their suggestions, to give their opinions, to narrate their problems, plight,
etc, to the Government so as to incorporate all these things in the Budget.
This is a very good thing. Madam, right from the time of our freedom, we
should have involved the people in our Budget preparations. Preparing the
Budgets in Delhi and at the State level, and throwing them down below is
not yielding good results. For this particular reason, | would like that people
have the right to information. Then only, they can have their say in the
Budget preparations. Madam, in Andhra Pradesh, we have gone a step
ahead. The entire proceedings of the Assembly are telecast live and all
documents pertaining to Government works, pertaining to the Governiment
decisions, etc., are put on the Internet. Everybody can have access to
Government's documents and the people can have information from the
Government officers. By this, they can have a fresh look at the activities of
the Government, and can also offer their suggestions to the Government.

Madam, | understand, the idea of this Bill is to promecte openness,
transparency and accountability. On the one hand, we are uttering ail these
big words, but on the other hand. | find there are a lot of restrictions by
way of clauses 5 and 8. Madam, clause 5 makes provisions for
appointment of Public Information Officers who have been charged with the
duty of dealing with the requests for information from the members of the
public. Public information officers are the agencies through which public will
have the benefit of information as provided in the Bill, and, without them,
the Bill will be reduced almost to nullity. But, surprisingly, the Bill is silent
about the status of these officers, their qualifications or the methods of their
selection and recruitment. instead of leaving these details to be prescribed
by the rules, the Bil should have given some idea about these
appointments.

The other aspect about which | would like t0 speak is with regard
to clause 8. Here, | would like to mention that a lot of restrictions are put,
more particularly, in clause 8{e). Madam, the Bill contains a long list of items
whereon the information sought will not be disclosed. | shall refer only to
some of them. There is a provision in clause 8(g) under which the minutes,
records of advice including legal advice or opinions cannot be disclosed.
Why not? What is the harm in informing the public of the legal advice or
the opinion, after the Government has taken any decision with regard to a
matter? And, then clause a(f) debars information with regard to "trade or
commercial secrets” of the Government. This is incomprehensible because
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in this era, thers can be no trade secret at alt when the W.T.C. regime is
functioning almost throughout the world. If, for instance, a country is
dumping a particular commodity at the cost of farmers of our country,
should it be classified as a 'trade secret or as a commercial secret'? |
think, definitely, it cannot be.

When a person seeks any information, the time limit proposed to
be given to the administration is 30 days. This period, | think, is too long.
We are in an electronic age and any information can be given through the
electronic media.

Madamn, there are also no provisions with regard to penal clauses.
When an officer denies or when an officer prohibits a person to have access
to information, there is no penal provision in this Bill. That should be there.
Apart from this, the peopie - whose expectations are very high - are
deprived of their legal rights also. In a small office like Tehsil Office or
Revenue Office, when people request the officers to give some information
pertaining to their own land, even that, the officers generally refuse to give.
This should be a right of the people. As | have said earlier, the Government
of Andhra Pradesh has put everything on Intemet, and the interface between
the officers and people . are reduced... As a resuit the people can save their
time, money and energy. They can also invest all these things in some
other areas to strengthen themseives and the country. Therefore, | request
that there should be a re-thinking in regard to clause 8. So many
restrictions on information will diute the very purpose of the Bill. That
should be looked into.

On clause 5 also, the hon. Minister should come out with specific
details of appointment and recruitment procedures and the officers to be
designated. Al these things should be clearty told to the people, through
this House.

with these comments, | support the Bill.
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So, | can adjourn for lunch now. There are certain amendments also given
by Shri Prithviraj Chavan. They will also be circulated. 5o, you can speak
after lunch.

The House is adjourned for lunch for one hour,

The House then adjourned for lunch at fifty-six minutes past twelve of
the clock.

The House reassembled after lunch at one minute past two of the clock,
[THE DEPUTY CHAIRMAN in the Chair.]
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THE DEPUTY CHAIRMAN: Everybody is going to vote on the Bill
now. Why should we not go a little bit faster? If there is nothing
controversial, it will be better to give suggestions only, and the Minister will
consider them. | am suggesting this because everybody is supporting it,
and the opinion is the same. Mr. Apte, if you don't mind, | would call
Mr. P.G. Narayanan to speak first.

SHRI B.P. APTE (Maharashtra) : It is all right, Madam. | have no
problem.

SHRI P.G. NARAYANAN (Tamil Nadu}: Madam Deputy Chairperson,
it is, now, widely recognised that freedom to every citizen to secure access
to information about the Government's functioning is a vital component of
democracy. Meaningful participation of people on major issues affecting
their lives is, now, a vital component of the democratic governance, and
such participation can hardly be effective, unless people have information
about the way the Government business is transacted. 'Democracy’ means
a choice, and a sound and informed choice will be possible only on the
basis of knowledge.

Modern democracy embrades a wider and more direct concept of
accountability, a concept that goes beyond the traditionally well-established
principle of “accountability of the Executive to the Legislature in a
parliamentary democracy. Increasingly, the trend is towards accountability,
in terms of the standard of performance and service delivery of public
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agencies to the citizen groups, they are required to serve. Such
accountability is possible only when the people have access to information,
relating to the functioning of the constitutional agencies.

The freedom of information is, by necessary implication, included in
the freedom of speech and expression, implicitly guaranteed under Article
18{1){a) of the Constitution, which says,

*All citizens have the right-
{a) to freedom of speech and expression.”

The only limitation recognised on the above fundamental right is the
one found in Article 19(2) of the Constitution, which provides:

*Nothing in sub-clause (a) of clause (1) of Article 19 .shall affect the
operation of any existing law, or prevent the State from making any
law, in so far as such law imposes reasonable restrictions on the
exercise of the right conferred by the said sub-clause in the
interests of the sovereignty and integrity of India, the security of the
State...*

The right to inform and the right to be informed were held to
coexist. In our country, whers a large section of population is iliterats,
having no access to media, even the apex court stressed the relevance of a
Central agency, representing all sections of the community to inform the
public and to sensure its citizen, right to be informed adequately and
truthfully. In the bursaucracy also, there hds been an increasing awareness
on the impoertance of openness and transparency.

The Conference of Chief Ministers, held in May 1997, strongly
endorsed the need for ensuring responsive, accountable, transparent and
pecple-friendly administration at all levels, and agreed that necessary
corrective steps must be taken to arrest the present drift in the
management of public services. The need for the right to information has
been widely recognized; and the right to Information has also been
recognised by the judiclary. The Govermment has brought forward this
much-awaited Bill.
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In our present democratic framework, free flow of information for
the citizens and non-Government institutions suffers from several
bottlenecks, including the existing legal framework, lack of infrastructure at
the grass root levels, and an attitude of secrecy within the civil service, as a
result of the old framework of rules.

The Government proposes to deal with all these aspects in a
phased manner so that the Freedom of Information Bil becomes a reality,
consistent with the objectives of having a stable, honest, transparent and
officient Government, It is a welcome move. The proposed Bill will
definitely enable the citizens to have an access to information on a statutory
basis.

With a view to furthering this objective, Clause 3 of the proposed
Bill spacifies’ that subject to the provisions of this Act, every citizen shall
have the right to freedorn of information, it will go a long way in maintaining
transparency in the Government, which will reduce the degree of corruption
to the maximum extent.

An obligation is cast upon every public authority under Clause 4 to
provide information and to maintain all records consistent with its operational
requirements duly catalogued, indexed and published at such intervals, as
may be prescribed by the appropriate Government, or, the competent
authority in coming years will generate greater sensitivity and awareness in
the public minds. ‘

The ambit of the Bill covers the two Houses of Parliament, the
State Legislatures, the Supreme Court, High Courts and subordinate courts
including their administrative offices, constitutional authorities like the
Election Commission, Comptroller and Auditor General of India and the
Union Public Service Cormmission. It should be extended to all the
Government agencies and departments to achieve the real objective of this
Bill.

Clauses 8 and 9 are the two most significant clauses of the Bill.
These clauses relate to the specific categories of information which have
been exempted from disclosure. The appellate mechanism in regard to
grant of information should be made more easier and user-friendly.
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If the Public Information Officer refuses grant of information, the Bill
provides for appeal to such authority, as prescribed by the Government. The
second appeal lies with the Central or State Governments or the competent
authority.

The jurisdiction of the subordinate courts to entertain any suit,
application or proceedings in respect of an order made under the proposed
Act has been barred. Though the writ petition jurisdiction of the Supreme
Court and High Courts is still there, the Government should provide for an
alternative mechanism for effective and efficient remedy so that the burden
vn the High Courts and the Supreme Court will be reduced.

SHRI B.P. APTE : Madam, | am grateful to you for giving me this
opportunity to speak on this important Bill. | rise in support of this Freedom
of Information Bill, 2002. 1 find that this Government -appears to be a
Government of fruition. By bringing in the Money Laundering Bill, the
Biclogical Diversity Bill, etc., this Government is accompiishing somaething
which the earlier digpositions could not, both in terms of economic, reforms
and political reforms, The present Bill is a matter in point because the issue
was being considered by our polity for the last 25 years. A Special Study
Group was constituted in 1977, when the first Janata Government came to
power. Then, the Mathew Committee came in 1882. This Bill came in 2000
and was referred to the Standing Committee. Now, the Bill, as passed by
the Lok Sabha, has come before this House for consideration.

Madam, freedom of information is integral to an open Government.
But a statutory provision seems to be a little slow. We understand that the
United States gave the freedom of expression, by the first amendment, 200
years ago. But their Freedom of Information Act came some time in 1966.
Now, many other countries have this kind of a legisiation; even some of our
States have such a legisiation. The right was enshrined in the International
Covenant on Civil and Political Rights, 1966, and our own Constitution, by
Article 19, gives us the right to freedom of expression. In both these
Articles, incidentally both are Article 19, there is one aspect which is
comparable and guiding. Therefore, | would like to refer to both of them.
Article 19 of the International Covenant on Civil and Political Rights, apart
from providing that every one shall have the right to freedom of expression,
says, "this right shal include freedom to seek, receive and impart
infformation and ideas of all kinds, regardiess of frontiers, either orally, in
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writing or in print, in the form of art or through any other media of his
choice”. Clause (3) of Article 19 provides for the inherent limitations: “The
exercise of the rights provided for in paragraph 2 of this Article carries with
it special duties and responsibilities. It may, therefore, be subject to certain
restrictions, but these shall only be such as are provided by law and are
necessary’. The restrictions are: "(a) for the respect of the rights or
reputations of others: (b) for the protection of national security or of public
order or of public health or morals®.

Article 19 of our Constitution also provides for restriction on the
freadom of expression by clause {2). It says that nothing in sub-clause (a),
that is, freedom of speech, of clause (1) shall affect the operation of any
existing law, or prevent the State from making any law, in so far as such
law imposes reasonable restriction on the exercise of the right conferred by
the said sub-clause in the interests of {1) the sovereignty and integrity of
India, (2) the security of the State, (3) friendly relations with foreign States,
(4) public order, decency or morality and (5} in relation to contempt of court,
defamation or incitement to an offence. The restrictions in Arficle 19 in
respect of Freedom of Expression will apply to the Right to Information,
particularly because the Right to Information was read into this article by the
Supreme Court, which was not there expressly in the article. We are aware
that in the case of S.P.Gupta, popularly known as the Judges Case, the
Supreme Court enlarged its own jurisdiction in public interest, and, in the
same way, enlarged the scope of Article 19. It read into the article the
Right to Information, and, at one stage, it affrmed that even the Cabinet
papers were not above scrutiny by the courts.

Madam, this right which was read into the Constitution, as a
fundamental right, is now being given a statutory sanction. Qur Republic is
a dernocracy, where an open Government is an integral part of it. An open
Government means both transparency and accountability.  Historically,
therefore, the Official Secrets Act of 1923, and Section 124 of the Evidence
Act of 1872, militate against the concept of this openness and accountability
and appear to be a lttle anachronistic. Disclosure of information with
regard to the functioning of a Government must actually be the rule, and
secrgcy an exception. From this point of view, while supporting and
welcoming this Bill, | would like to express my own doubts about the
efficacy of the right being given by the Statute because of the limitations
imposed by clause 8 and clause 18, and a long list in the Schedule of
various organisations which are above the public notice.
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Madam, in the age of knowledge and explosion of information and
knowledge, where everything is available on the internet - even atomic
secrets are no more secrets - any shroud of secrecy around any
Government agency is really not necessary, excepting in the case of some
highly confidential matters which really militate or affect the sovereignty, the
integrity or the security of the country.

Madam, according to me, scandals like Bofors were possible
because of the unnecessary secrecy shrouding the defence deals. There is
nothing secret in it. Thera is nothing which can be hidden from the public
gaze. Still anything concerning defence deals is put above everything, and it
is not to be touched! Because of this kind of secretiveness, scandals take
place, like worms which are readily available in a pool. Let there be a free
fiow of information, and, probably, the Government will be more transparent
and, therefore, more clean. About the restrictions mentioned in Article +8,
everybody knows the adage, sometimes it is said, Part Il of the Constitution
takes away much more, in terms of rights, than it gives, by way of the
substantive right governed by restrictions. But those restrictions, at feast,
have the limit of either the sovereignty or the security of the country or
public order, health or morality. Anything beyond this cught not be a
restriction. And, | believe, there are several restrictions, under clause 8 and
clause 16, which will militate against the right to informaticn, considering the
bureaucratic structure we have inherited and which we have faithfully
continued for the last fifty years. The discicsure will be delayed, the
disclosure will not be given and even though this enactment says that this
law will have overriding effect over the Official Secrets Act, it has not
overruled those legistations. Therefore, the umbrella of those legislations is
available to those who do not want to give information. | feel constrained to
exprass my doubts about the efficacy of the law that is being made. But,
obviously, the right that is being statutorily guaranteed now to the people is
a welcome sign of openness. And, as | said, in the series of steps this
Government is taking towards economic and political reforms, this is one
more step in the same direction. |, therefore, wholeheartedly support the
Bili.

SHRI PRITHVIRAJ CHAVAN (Maharashtra). Thank you, Madam, for
permitting me to participate in the debate on this important Bill. The whole
country has been agitating for a long time for an enactment of this nature,
which, essentially, will lead to openness on the part of the Government,
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transparency and increased accountability. Today, the common man's
perception of the Government is that, the Government is an extremely
corrupt organisation; that it is full of inefficiency, there is harassment of the
common man; there are deliberate delays; and there is unnecessary
secrecy. Madam, information has always been power, and the way the
British ruled the country was by withholding information. The whole
governance was based on the principle, "need to know". Information was
passed on from top down to the bottom only on the basis of this principle
of "need to know", which means very little information was given. The
information was limited to the requirement of the junior officer to do his job,
to fulfil his responsibility. There was never a holistic approach to information
that the Government of India had; even now this is the case. And, rthis
mindset has continued over the years. Even today, the bureaucracy in the
Government of India and the political executive, which is on the top of the
bureaucracy, run the administration, run the Government, with the same
attitude that we know better, you need nct know; if you know, there will be
unnecessary problems, criticism, litigation. So, the best is that you need
not know." Angd, it is this kind of attitude in the governance which has led
to inefficiency, corruption, harassment and, ultimately impacted on the
efficiency of tha country, the economy of the country, and, also on the
competitiveness of the economy. As you know, there is an evaluation,
internationally, of the competitiveness of the countries, and we are very low,
in terms of competitiveness, Because, ours is still not a very open socisty,
as it should be. And, therefore, this legislation that is being brought today,
is a welcome legislation. We support it, but, because of the system that we
have had for so many years, what is really required is a change of mindset,
both in the Government and in the public, which uses the services of the
Government. That is why, my first problem with the Bill is the nomenclature
itseif. The nomenclature of the Bill reads as 'The Freedom of Information
Bil' and not 'The Right of Information Bill ; there is a subtle difference.
When people perceive that it is a right to get information, it has a different
connotation, than when compared to the fact that you have the freedorn of
information.  That, | think, has been missed in this Bill. Of courss, this is a
landmark step, and, for the first time since independence, we are embarking
on such a step; therefore, we need to learn as we go. | appreciate it. 1t is
a first step, but, let the best not be the enemy of the good, and let us go
ahead.

Madam, when we really re-look at the whole Bill, we need to
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ultimately go from the 'Freedom of Information’ to the 'Right of Information'.
| have given certain amendments, and those amendments are with the
purpose of rmaking the Bill an even better legisiation than it is today.

The Standing Committee had gone in great detail over the Bill and
there are good suggestions of the Standing Committee. Many eminent
persons appeared before the Committee and gave very good suggestions,
And the Standing Committee Report had enumerated those suggestions.
But many of the suggestions have not been accepted. | am sure, the
Minister, while replying to the debate, would say why she could not
accommodate all the concerns that were expressed, or, the good and
valuable suggestions that were made by eminent persons who appeared
before this Standing Committes.

Madam, | would be moving a couple of amendments; some of
them, of course, relate to clause 8 which deals with exemptions. Clause 8
is one which can kill the spirit of the whole Bil. If there are too many
exceptions, if any Government officer takes shelter behind this clause,
saying that they would not be able to part with the information, then, the
whole spirit of the Bill would be defeated. | have suggested three
amendments pertaining to clause 8 which would enhance the right of the
people to get information. | don't want to read those amendments here;
they have already been circulated. One deals with the Cabinet information
which is to be kept secret’; that is all right. The next one pertains to
information regarding discussion of Council of Ministers and Secretaries; that
is also quite all right. But | seek to delete the words 'and officers’. If we
retain these words, even a clerk wouid say, *| am an officer working for the
Cabinet and | cannot part with the information®; the Cabinet is the
Government really. Therefore, anybody can deny the information. That is
why | request the hon. Minister to delete the words 'and officers’.

Ancther amendment of mine relates tc the provision regarding
penalty. If information is denied for wrongful reason, then, there is some
penalty against an officer, subject to certain appeal procedure. | have aiso
given an amendment relating to clause 15 where there is a bar of jurisgdiction
of courts. | want it to be amended in such a way that it would exclude the
High Courts. There have been suggestions that the High Courts shouid be
permitted to go into it,
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Madam, my amendments are in consonance with the spirit of the
Bill, for making the Bill stronger. | am sure, the Minister would consider
these amendments.

The information that is with the Government of India can be broadly
clagsified intc three or four categories. One is, information which pertains to
national security; this is a very important area, and hence there are
exceptions. We cannot give information, which is sensitive in nature, to
anybody, because it can go to the wrong hands. And, that is fine. The
second set of information that emanates from the Governrment is of
economi¢ nature, namely, relating to public works, tender processes,
disinvestment, investment, etc. -- and there are serious concerns about how
Government takes these decisions regarding disinvestment of public assets,
say, the public sector companies, how the Government decides to invest
them, and what is the correct valuation. | will just give a couple of
examples. | wil not get into the greal details about the disinvestment
decisions because the House has been continucusly considering that
subject, and we have great concerns about it. We need to know what the
valuation was, how the valuations were arrived at, why minimum bitls were
accepted or why not accepted; and, all the decisions about disinvestment.
| think, there should be complete transparency in all economic decisions
that the Government of India takes. There is other side of disinvestment,
which is investment. | will give some examples. Recently, the Government
of India -- a public sector company, ONGC Videsh, of Government of India
-- has decided to invest a bilion dollars in purchasing a Canadian
company. The Canadian company had problems. It was in the fiald of oil
exploration. It was an African country, a friendly African company. But,
there were problems of operation for the Canadian company. A rmajority
shares, 25 per cent of shares, has been purchased by the Government of
India, ONGC Videsh. What is the valuation? People say that it has been
highly over-valued. The Canadian company was wiling to be taken over by
anybody but the Government of India in a very transparent process, when it
should not have been transparent, said that it was going t¢ buy it. The
prices went up and almost Eight hundred million to a bilion dollars had
been already invested by the Government of india. Public needs to know
how the valuation is arrived at? Now, there is a simple matter of economic
decision, tenders in development works. Most corruption happens in this
process where public works are sanctioned, the tenders are floated. We do
not know who is the lowast tender, how the tender advertisemants came

252



[16 December, 2002] RAJYA SABHA

and who was the tender and whether the tender conditions wers met or not
whether the work is completely done or not, inspection is correct or not.
This information needs to be made public. | congratulate the NGO, working
in Rajasthan -- the Shram Shakti Mazdoor Sangathan-- which has really
been sponsoring this whole agitation about freedom of information in
Rajasthan through this Jan Sunwai Adalat and all that. They have done
great work thers. | think the Minister hails from that State and there is a
law pending before the State where notification has to be issued by the
Government. That work needs to be looked at. This is what helps a
common man. In the public works, in the development works, there is a
huge amount of corruption and public at large cannot enguire into it
because everything is secret. Now, Madam, | hope that this Bill will attack
that basic problem in regard to development expenditure. When corruption
is removed, eliminated and reduced we can get more mileage out of the
money that we spend on the development works. That will be a great
service to the public of this country.

There are routine matters of administration where appointments are
made within the Government and they keep it a secret and there are some
people who are pushed up and some others are pushed down. Why
should not there be transparency about it? | will just give an example. An
appointment was made by the Government of India's highest decision
making body, the Appointments Committee of the Cabinet. An organisation
under the Ministry of Finance appointed a person. The appointment was
made on 1% of May in this year. Nobody knew about it. And | am referring
to the famous Commission of inquiry which was going on and the judge
who was enquiring into had been appointed by the Government of India to
an important office in the Finance Ministry. But, nobody knew about it.
Was there a vested interest of the Government of India in not making the
appointment public? The Government of india decided on 1* of May. The
office was taken on that day but nobody knew about it till last month. Why
such routine appcintments are being withheld from public? Who is
responsible? Wil the Government look into it? Why was there no public
notification of that appointment on 1% May itself? There are many examples
one could discuss. But, my point is a limited one, Madam. This is an
important Bill which we are going ahead with today. | have some more
suggestions. There are some other suggestions which | am not making
here because they can be taken care of in the rules. You have made a
provision for appointment of a Public Information Officer. Good. But, |
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suggest that this officer should not belong to the Ministry in which he is
working. Why cannot we have a mechanism, something similar to the
Central Vigilance Commission? Where there are vigilance commissioners in
each States, in each bank and in each department, who ultimately report to
the Central Vigilance Commission? Can there be a National Public
information Cfficer, who is an independent authority? The Public Information
Cfficer in each department, in each public authority then indirectly report, to
that National Information Officer. That is a different kind of set up. The
Public Information Officer cannot belong to that Ministry because he wil not
go against his colleagues. Because he needs promotion from his superiors.
So, | think we can look at the model of the Central Vigitance Commission.
What would be the seniority of these people? Who would be manning
these positions of Public Information Officers? What will be their authority?
Unless they have authority to go over the heads of their bosses, nothing will
happen. Madam, | will now come to a very simple matter. There is a lot of
infformation.  There is no intention on the part of the Governrment to
withhold the information. The information is public. But the only thing is
that it is difficult to access it. It is not available to the common man. It is
not available to the milions of people living in our villages. You say that you
will put the information on your website. That is very good. It is available;
it is public; and it is open. But how many people can actually access it and
download a report from the website? So, my request is this. The most
important information that emanates from the Government of India, and
which concerns the common people, is the Annual Report of each and
every Ministry and Department of the Government of India, every bank etc.,
which is given to the Members of Parliament. But does it go beyond that?
Does it go beyond the Pariament Library and the houses of MPs? |
request that the entire set of all the Annual Reports of each and every
Ministry, each and every autonomous body, every authority, should be
placed in all the public libraries and the libraries of various universities, and
these should be available on payment, -So, if a common man goes to a
public hbrary or a university library, he should be able to get the Annual
Report of the Ministry of Personnel, Public Grievances and Pensions or any
other Ministry or Department. | know it is on the website. But it is very
difficult for everybody to access it. (Time-bell) Madam, | will take just one or
two minutes more,

My second suggestion is this. Please make every document of the
Government of India a priced document. It can be priced, depending on
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the number of pages, paper, etc. If it is priced, then it is my right to buy it.
If it is not priced, then it is your decision to give it to someone and not to
give it to someone else. If you go to Western countries, every piece of
paper can be obtained by making a nominal payment. Whether you should
subsidise it or not, and, if s0, how much the Government can afford to do
it, is a different matter. But.it should be available, and it should be priced.

Madam, | have many more suggestions, but the time given is not
enough. While supporting the Bill, | would request the hon. Minister to
consider my amendments. Let us go ahead and see what the difficulties
are in the implementation of this law. Please come with rules and
regulations as soon as possible. And, please publicise them. Also, please
go in for a major campaign, at the national level, on the electronic and print
media, to make the people at large aware of this enactment, about the fact
that they have the right and the freedom to get information. Let people
really know where they can go and get the information. Then only wili this
whole concept become successful.

With these words, Madam, | support the Bil, and, once again,
request the hon. Minister to consider my amendments,

PROF. M. SANKARALINGAM (Tamil Nadu): Madam, thank you for
giving me this opportunity to participate in this debate.

Madam, | welcome this Bill and suppeort it. The right to information
has been construed by the Supreme Court to be inherent in article 19 of our
Constitution. Therefore, it is the fundamental right of every citizen to get
information. But there has been no machinery available for this purpose.
This machinery has to be provided. What stands in the way of this right is
the Official Secrets Act and some provisions of some other Acts that debar
citizens from getting information, or, rather, empower the authorities to
withhold information under the pretext of security, safety, official secrecy and
so on. We had inherited this draconian approach from the British rule,
since the Official Secrets Act dates back to 1923. When this Official Secrets
Act was enacted in Tamil Nadu, the great poet of our national movement,
Bharati, composed a song and sung it at every platform, which means,
when will our thirst be guenched, because this Act cuts at the throat of
democracy. This right to withhold information, on the ground of security,
was replaced by this Act. In 1@82, the Mathew Committee made certain
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recommendations. It advocated for amendment of the Official Secrets Act,
but nothing was done. Transparency in administration is the corner stone of
Parliamentary Democracy, i.e., the Government of the people, by the people
and for the people. When it is 80, this transparency will help in preventing
corruption to a farge extent. Today, a number of incidents of corruption and
nepotism are prevalent in various sections of the administration. | hope this
Bill will solve miost of these evils, to a great extent. Even in this Bilf, clause
8 mentions about exemptions where freedom to information can be denied. |
fear that these provisions of exemption may formm a protection cover to
corrupt officials. The ordinary citizens may find it very difficult to get the
benefits of this Bill, Sc, | request the Government to make specific rules to
the effect that if the officer concerned rejects any request for providing
information, then he should supply an explanatory note within a stipulated
time, i.e., within two or three days so that the affécted person may seek the
remedy from the higher authority which is to be constituted through this Bill,
In this connection, | want to say that the constitutional authority should not
be below the rank of a judicial district judge. Mareover, clause 8, sub-clause
() states, "Trade or commercial secrets protected by law or information, the
disclosure of which would prejudicially affect the legitimate economic and
commercial interests or the competitive position of the public authority.” |
cannot relish this clause because it gives privilege of secret information to
commerce alsc. What are the trade or commaercial secrets of the Union
Government or the State Govemments which cannot be disclosed to the
common people of this country? So, these are not welcome features of the
Bil. Hence, | request the Government to rethink in the matter.

Madam, right to get information from the private sector should also
find a place here in this Bill. The Government may say that the Consumers'
law provides such a right, but it is not full encugh So, a separate provision
sheuld also be provided in this regard.

Madam, in Tamil Nadu, in 1997, the Government passed the Right
to get Information Bil. Here, it is the Freedom of Information Bil. More
effective words have been used there which worked very well. In Tamil
Nadu, after passing this Right to Information Bill, the Government had asked
each Department to publish ‘Citizen Chart' which clearly denotes where to
go and how to get information. The Chart gives full details about it. In
addition, each Department also publishes a yearly policy note. This is what
was done by the Government of Tamil Nadu in 1997. This solved many
problems of the people. Taking all these things into account, the
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Government should take sufficient care in framing the rules in this regard.
With these obsarvations, | support this Bill.
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SHRI M.P. ABDUSSAMAD SAMADANI (Kerala): Madam, it is a very
important Bill. It is a historical landmark in the development of democratic
values in our country. The democracy is a historical process, and its real
aims and cobjectives are yet to be achieved. A Bill of this kind Bill makes
the process easier and smocther. Thus, we would be able to reach our
destination at the earliest. Openness in the administration and the
Government Is linked with transparency and accountability, but, | think, it is
more linked with accountability, Madam, here, | am reminded of a
historical incident, A great ruler, who was very famous for his sense of
justice, was making a speech. When he was about to start his speech, an
ordinary citizen stood up and asked the ruler, “Before you make your
speech, | would like to know, when everyone of us is getting his share, how
did you get this kind of cloth for your shirt? My share is only this much,
and my shirt is small. Your shirt is a bigger one because you arg a ruler.”
The ruler said, "My son, who is present in the assembly, will answer your
question." The son, who was there, stood up and said, "l gave my share to
my father. When the shares of both of us were added, only then this big
shirt was made.” This ruler was Khalif Umar, about whom the Father of our
Nation, Mahatama Gandhi, once remarked that it is his style of
administration that he would like to adopt for his country, So, this urge to
know...(fnterruptions)... No; no, this is the second Umer, the Khalifa Hazrat
Umer. Anyway, Madam, this is directly linked with accountability, and the
enactment of this Bill would enable us to fight the disease of corruption.
Madarm, we know that the Freedom of Expression is the freedom of our
tongue; and the Freedom of Information is the freedom of our ears and
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eyes. These are very important organs of human existence; human
inclividuality., In other words, the freedom of individual can be said to be
complete only when these rights are given to them. | would like 10 request
the hon. Minister to devise methods to keep every institution of our country,
including the Executive, the Judiciary and the Legislative, alert for the
successful implementation of this Bill. Then there is the Press, which is
known as the Fourth Estate of our democracy. The Press is already doing
its duty in the field of 'Freedom of information’. They are already very much
involved in it, But all these institutions of our democracy should work
together for the successful implementation of this enactment.

Regardie.; ac<si w0 information, V) would like O ooy el uw
bureaucracy should be made accountable for the delay in providing
information. An individual has got a right to approach any institution for
seeking information. Sometimes there might be delay in giving information.
In that case, 1 think the concerned officer should be made accountabls for
the deiay, and he should be made to reply as to why there was delay.
There are some officers, who are not ready to do things, which they are
legally bound to do. In that case, the citizen should have the right to know
from that officer why he is not doing his duty. In most of the cases, it has
been seen that they don't reveal the reasons. But, Madam, there rmust be
some mechanism to get this information.

I will not go into the details of the process of the snactment of this
Bill. We all understand that Defence, Foreign Affairs etc., are areas which
arg very sensitive, and they should be kept secret. But that should not be
misused. Hon. Shri Apteji correctly referred to that point. | was a Member
of the Standing Committee on Defence. And | remember those cccasions
when the presentation and the slide shows wera shown in meetings, and
the officer, who used to conduct these mesetings, would -get up and say,’|
can give information up to this point, not beyond, because it is secret.' So,
even for Members of Parliament also, information regarding defence and
foreign relations are kept secret. | think, in war, as well as, in peace the
citizens should have a right to information. They should know what policy
their country is following; and what developments are taking place. | agree
with Mr. Apteji when he remarked about the free flow of information.

The next point is about the language of the Bill. Shri Prithviraj
Chavanji mentioned that this kind of literature should be produced. | think
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in that case, the language should also be taken into consideration, It
should be published in the local dialect also. Then conly the Freedom of
Information will be directly acceptable to the people.

Then there is the point regarding lack of infrastructure. | would like
tc draw the attention of the hon. Minigter to the lack of infrastructure which
is already mentioned in this enactment. An improvement should be made in
this area. So, infrastructure facilities should be provided in order to
successfully implarment this enactment.

Finally, Madam, there is a proverb that ‘Man is the enemy of what
is unknown to him'. Here, ignorance is creating unnecessary enmity. And to
fight this kind of enmity, free flow of information is highly essential. This is
the age of opennass and the age of Information Technology.

This is the age of openness, this is the age of information
technology. But, it is unfortunate for the mankind that despite all this, many
of the information are not disclosed. But, definitely, it will be a solution for
that kind of prcblem. Thank you.

THE DEPUTY CHAIRMAN: You said one proverb, but there is
ancther proverb, "Ignorance is a bliss". [t is better not to know anything.

SHRI M.P. ABDUSSAMAD SAMADANI: That is right.
THE DEPUTY CHAIRMAN: Now, Shri Swaraj Kaushal.

SHARI SWARAJ KAUSHAL : Madam, we congratulate the hon.
Minigtar for bringing forward this Bill. When Section {3) of the Bill reads, “all
citizens shall have freedom of information®, | think, it is a great day for
democracy. It is a great day for the citizens. [t is an occasion, as important
as the Magna Carta. It is a right that is very valuable, and | am happy that
Parliamant is conceding that to the citizens of the country. My only concern
is that although the right is valuable, it has not been included in Chapter-Ill,
that is, the Fundamental Rights, of the Constitution of India. My concern is,
what ig given in the Bill should not be taken away by the Executive Bill. So,
we are happy that this Bill has come, but we would have been happier, if
the Bill had come in the form of Fundamental Rights granted to the citizens.
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Madam, when we go to clause 8 of the Bill, sub-clause (¢} says,
"ipformation, tha disclosure of which would prejudicially affect the conduct of
Centre-State relations™. | cannot visualise as to what can that area be.
When you bring forward thig provision, is it that you have something like the
Cauvery dispute in mind;, otherwise, the relations between the Centre and
the State ought to be made pubiic to the citizens of the country. This
provision i considerably vague.

Sub-clause (8) of clause 8 which relates to sxemption from
disclosure of information, says, " minutes or records of advice including legai
advice, opinions or recommendations made by an officer of a public
authority during the decision-making process prior to the executive decision
or policy formulation®,

Madam, once we accept that probity in public Ife is important,
once we accept that accountability in public life is absolutely necessary, | do
not understand the justification of including this provision. | believe, it is
wrong, and, | for one, do not understand the rational behind including this,

Then, what is given under section (3) is, in fact, diluted by section
&e). When we go to clause (16), *Nothing contained in this Act shall
apply to inteligence and security organisations, specified in this Schedule
being organisations established by Central Government or any information
fumished by such organisations to that Government”. Now, clause 2(2) says
that "appropriate Government® is the Central Government and the State
Government. But, here, under clause 16, the power to exclude or power to
exempt is given only to the Central Government. And when the State
Governments want certain organisations to be excluded, every time, the
State Governmant has to come forward to the Central Government. | seek
clarification from the hon. Minister in this regard.

Madam, | will conclude only by bringing to the notice of the hon,
Minister that the Schedule is not complete, and you have left out very
important organisations. | know you can do that by an Executive
notification, and it is for this reason that | am bringing this to your kind
notice. Madam, though you have included various organisations, what has
been left out is an organisation that guards the Prime Minister and the ex-
Prime Ministers.  Somehow, the Special Protection Group has been
excluded from the list of 18 organisations. You have included the Special
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Branch (CID), Andaman and Nicobar, the Crime Branch-C.l.D.-C.B, Dadra
and Nagar Haveli, and so on, but you have left out the Special Protection
Group. And, one thing that | cannot understand is why the Narcotics
Control Bureau has been incladed in this Schedule. When there is some
information which relates to the security of the State, it is important, as
such, but is it not advisable for the NGOs or organisations - which work for
the elimination of the drug traffic in the country - to know as to what kind of
work the Narcotics Control Bureau i8 doing? Who are the people involved in
drug trafficking? The Narcotics Control Bureau is an organisation that should
not have been included in the Schedule.

Madam, we welcome the Bill, and we congrale ate thie Governmen!
for bringing forward this progressive and historic piece of legisiation. Thank
you, Madam,

SHRI FALI S. NARIMAN {Nominated): Unlike mest of the Members,
Madam, | have some apprehansions with regard to this Bill. Let me express
them. It is based on the Financial Memorandum annexed to the Statement
of Objects and Reasons, which says that the manpower requirement arising
from this legislation will probably be met from within the existing sanctioned
strength of various agencies at the Central and State level, and will not be
too much of a burden on the Executive, Madam, | take leave to demur
from this. The moment vou give all citizens access to information, they will
start using it, even though there may be no purpose for it. Therefore, | am
worried about the implementation of this Act, particularly, when you also
provide that information means and includes ‘inspection, and taking of
extracts and notes'. This is clause 2(c). Now, in any Government office,
where i the space for inspection? If many people were to come at any
ona point of tima, demanding inspection, and if a file were to pass through
many hands what wil happen to the file? | know of an instance in my
practice where an individual, for the purpose of an arbitration, went to
inspect a file, he tore out and swallowed one of the most damaging
document against him. Now, how are you going to protect the security of
Government departments and Government files? | have grave
apprehensions, and | would really recommend to the hon. Minister.
information is very good; please give it, as much as people want. But |
would rather have - freedomn of information means - clause 2¢(1) 'obtaining
copies of extracts and notes." That is all right. The officer will give you
copies - certified, good, copies. But if somebody starts dissecting the file

266



[18 December, 2002] RAJYA SABHA

or somebody goes for inspecting the file, and another person goes for
ingpecting it and thumbing it and so on, | do not know what will happen in
Government departments? This wil operate at all levels, including the
panchayat level; all authorities, from the lowest to the highest. Therefore, |
would respectfully request the hon. Minister to please bear this in mind. All
this is very well in a very sophisticated society, in a small country, where
there are a few people, but ours is a big country where everybody suspects
everybody else, and Government the most. That is how it exists and that is
how we are. So, | would respectfully suggest that when you give
information, you certainly give; you appoint your officers, and let them give
information in the form of copies or, as you say, certified copies of any
records, and 8o on, but certainly not inspection because, if you open the
doors for inspection, | am afraid - as it is, there is very poor governance in
our country - the governance will come to a complete stop because half the
files will be missing and the other half will probably be destroyed in course
of time. | seriously mention this, Madam, for the consideration of the hon.
Minister. Just imagine your Department, hon. Minister, where 50 or 100
people come every day to inspect some file. |f somebody says that the file
is with the Minister, that person would say, "No; | want it; | must have it;
how can it be with the Minister, the Act says that | must get it. | must
inspect the fiie." The govemance will stop.

THE DEPUTY CHAIRMAN: And then we will have a lot of cases in
the form of PIL.

SHR! FALI 5. NARIMAN: Yes; in the form of PIL, as it is ...
THE DEPUTY CHAIRMAN: Everybody would do it.

SHR! FALI 8. NARIMAN: They will do it. Let the courts do it.
They are already doing it in various forms, and | have grave apprehensions
of this opening up of files totally to each and every and all and sundry,
without any purpose, without any difficulty.

Secondly, Madam, the Bill quite rightly says, as Mr. Kaushal has
said, as per clause 3, “All citizens shall have freedom of information.* It is
an advancement on article 19 of the Constitution. Clause 6 uses the word
‘person’. | take it; it means ‘citizen’. | do not want foreigners to come and
take advantage of this. it i3 a very valid section - Section 3. It is not a
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matter of interpretation. Don't say, "Why not?" | am very apprehensive.
They will manipulate this Act far better than any of us can do, for various
purpcses, especially, when we have just passed the Biodiversity Bill. |
mean, for all these purposes, it is the foreigners who are locoking to various
things that are happening in this country, i do not want them to take
advantage of it. That is the second point.

The third point is that there is a step clause - Section 1, sub-
section (3}, which shall come into force on such date as the Central
Government shall appoint. | would respectfully ask the hon. Minister to take
care and see that it is not brought into force, untill the necessary
infrastructure is obtained and he has examined all the ramifications of the
rights that hs is giving here, not only at the level of his Secretariat, but at
the level of each and every local body or local authority. Therefore, it was,
perhaps, far better to have proceded on the basis initially of only with the
Central Government and work downwards later, having regard to the
experience gained. Therefore, | would respectfully submit to the hon.
Minister that while this is very good in concept, in practice, how it is going
to work is something that must receive his attention.

The last point that | wish to make is this. | find that there is a
material departure from Section 14 as introduced in the Lok Sabha and was
uitimately passed. Section 14 says : The provisions of the Official Secrets
Act and every other Act in force shall ceass to be effective to the extent to
which they are inconsistent with the provisions of this Act.” Whereas we
now have a section, which says . “The provisions of this Act shall have
effect notwithstanding anything inconsistent with the Official Secrets Act,”
and not that it shall cease to operate. The Official Secrets Act is a blot, |
agree, on our Statute Book, but it should be removed. But, there are
sections which are stil required having regard to the army and other
instaliations, but they extend even to ordinary information that we obtain. |
would request the hon. Minister to please tell us whether this Official
Secrets Act will stand repealed, whether any information that will be given in
pursuance of it will be treated as information which should not be given
under the Official Secrets Act; or if information is detived, otherwise and
through the mechanism of this Bill, will it stil invoke the penalties that are
prescribed? There is some difficulty. | do not know how this section came
to be changed. All | would prefer is the original wording.

THE DEPUTY CHAIRMAN: What will happen to the 'Oath of
Secracy' the Ministers take? Through the files everything will be known.
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SHRI FALI S. NARIMAN: Yes. | have a great apprehension about
how it is going to work, [t is all very good in concaption,

SHRI B. P. SINGHAL: Inspection of the files would really make a
chaos of the entire governance.

SHRI KULDIP NAYYAR (Nominated): Madam, | think some of the
fears expressed by Members are il-founded. |If that was the case, then
there would not be a need for the right to information at all. Madam, | want
to tell you that it is working in Karnataka, Maharashtra, Goa, Delhi and
Rajasthan. They are doing with it very well. If they can handle it, then why
can't the Centre handle it very well? But, my objection to this Bill is that it
does not give enough scope for transparency. Nor is there any
accountability. Let me tell you about the first point - transparency. Section
8 is a classic example. This examines every paper, deliberations of the
Council of Ministers, Secretaries and other Officers. This is what we would
like to know. We would like to know, as a citizen, as to why the
Government came to a certain conclusion. Just because you happen to be
in the Government does not mean that public and reporters should not
know. This is part of democracy. Incidentally, Goa has aliowed it;
Maharashtra has allowed it; and Karnataka has allowed it, but the Centre
has not allowed it. | was a member of the Standing Committee where this
was discussed. If t recall correctly, regarding this Official Secrets Act, they
said that this would either go or would be modified accordingly. This was
the assurance given to us. But there was one thing we had recommended,
which is a very innocuous clause. Today, a person goes from pillar to post
to get information. So, we had suggested, and this was, "Public authorities
must publish a list of their publications 30 that the general public could
browse them, for knowing about the activities and functions of public
institutions:* | think, this was the minimum which should have been
included in the Bill. | do not know why it has not been included. Now, |
come to accountability. Today, an officer can say 'No'. and that is all.
There is no penalty; there is no challenge. He is the person who decides.
In the Act, there are only two appeals. Both the appeais lie to the
Government; they do not lie beyond the Government. | do not know why
Clause 15 of this Bill bars the jurisdiction of Courts. There is no justification
for barring the jurisdiction of the Courl. | do not understand why this Bill is
doing that. | also suggest that there should be a penalty clause for the
officer who says that he would take a lot of time or who refuses wrongly.
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What is the punishment? There is no punishment in this Bill at all, not even
a fine of Rs.80. S0, some punishment should be there. | suggest, Madam
Deputy Chairman, that there should be an independent monitoring body for
implementation of the right to information. This independent monitoring
body should have Government's representatives, NGOs' representatives,
journalists, academicians, lawyers, etc.,, so that' this can really be an
indepandent body which would be able to find cut as to why a particular
information has not been given. Lastly, at the very least, this Bill should be
amended to include, as | said, an independent appeal machanism and a
penalty clause. Many State laws have taken these into consideration. The
Central Government must follow their example in this regard. Thank you,
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SHRI RAM JETHMALANI| (Maharashtra). Mr. Vice-Chairman, Sir, |
thank you for giving me this opportunity to speak. The great American
Democracy gave this measure to the American people in the year 1966,
when President Jochnson was the President of the United States of America.
| still distinctly remember that it became a cause for national celebration,
and | remember, a very ¢littering press conference was called, where,
President Johnson said, "this is the proudest day in the history of the
American Democracy, and it is the proudest day in my tenure as the
President of the United States of America that | am putting my signatures
on this Bill, to become a law.” | hope this Government will get due credit for
having brought this Bil at an opportune time, and | must compliment
everybody who is connected with the bringing forward of this Bill, and its
passage today through Parliament. Mr. Chairman Sir, it must be
acknowledged that this Bil does not grant what the Liberals would have
asked for. This Bil represents a compromise between two everlastingly
conflicting interests, that is, bureaucratic secrecy on the one hand and
democratic transparency on the other; on the one hand, the needs of
governance, and on the other, the rights of the people to know how their
slected representatives and burenucrats are behaving. | do not suggest that
this Bill is a parfect measurae. My friend, Shri Kuldip Nayyar, made some
complaint; | think he is perfectly justified. | believe that when we have more
experience of the working of this Bil, and when the Government acquires
more self-confidence about it, improvements would be made in this law, and
the people will get what they really deserve. But it must be understood that
the Bill does not purport to, and does not pretend to confer rights. The
Rights are created by Article 19 of the Constitution of India. The Rights have
already been evolved by the Supreme Court of India, and taking the cue
from the Supreme Court of the United States and the freedom of
Information Bill which was passed in the United States in 1966, this Bill only
creates a mechanism as to how that right is to be enforced, and ultimately,
if there is any difficulty in the implementation of this Bill, or if there is any
kind of dereliction of duty in enforcing the provisions of this Bill, the
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fundamental right of the people to know how the Government is carried on,
will be enforced by the High Courts in proper Writs under Article 226 and
Writs even under Article 32, because the right arises out of Article 19 of the
Constitution. | hope the Government, while acting upon the provisions of
this law, wil see to it that they set up healthy practices and healthy
precedents, so that and they do not try to find loopholes in the Bill for
defeating the pecple's right to know. On the cother hand, they should so
interpret the Bill generously and in accordance with the spirit of the
Constitution, that people ‘get as much of information, as is perfectly
congistent with the nation's security and other interests which are protected.

My friend, Shri Faii S. Nariman, is a very liberal Member of
Parliament -- | have known him outside to be a liberal pofitician -- | have
never seen him argue as an ultra-conservative as he has done today. This is
a naw facet of my friend, Shri Fali S. Nariman, First of ali, he asked not to
bring forth this Bill untii a mechanism is created, and so on and so forth.
My advice, Madam Minister, is : please, bring this Bill and bring this Act into
force as early as you can. In fact, you should bring it absolutely forthwith
because it is not that the Bill is creating a new right. The Bill is only creating
a mechanism for the enforcement of a right which is already created by the
Constitution of India and which, we have not so far been able to recognize
and enforce. My friend, Shri Fali S. Nariman, said : 'well, do not give the
right to inspect, give the right to make copies.’ This is putting the cart
before the horse. | am surprised, my friend, Shri Fali S. Nariman, is not here
...[Interruptions)... Section 76 of the Indian Evidence Act, which creates the
right to get certified copies of some public record says : “That officer is
under a duty {¢ grant certified copies when somebody has a right to inspect
that document,” The right of inspection is a condition precedent to the right
to obtain coples. Therefore, the Bill must give inspection rights, and after
inspecting a document, you may find that it is not worthwhile spending
money on getting certified copies. Besides, if you don't have the right to
inspection, you might get wrong certified copies, you might get certified
copies which don't really coordinate, which do not fit in with the actual
record. So, | think ingpection must be given. My friend, Shri Fali S. Nariman,
has another premonition, about the meaning of the word 'person’. Person in
the context of this Act must mean a person on whom the right to
infformation is created under the Act, and the right to information arising out
of Article 19 exists only for citizens unlike Article 14 --the right to equality --
it does not apply to all persons, it only applies to the citizens of India. So,
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that also is somewhat unfounded. | hope the Government will interpret this
in a liberal spirit.

I must say that this is, in a sense, an advance on the American
version, The American version has 13 exceptions in which the right to know
is not recognised, information is not furnished. When we were discussing
this Bill, we reduced that number to 8. | believe that there are about seven
or eight exceptions in the Bill, and, therefore, it is, in a sense, an advance
on what that great American democracy has given to it. But, ultimately, it all
depends on the spirit in which you administer this law. If there are liberals
who constitute the Government, the Bill or the law will serve the purpose for
which it is meant. It is meant to serve a great purposs, and, | hope, the
Government will satisfy the aspirations of the people. With these words, |
support the Bill, and | compliment the people who have something to do
with bringing this faw. Thank you, Sir.

SHRI H.K. JAVARE GOWDA (Karnataka): Sir, 1 welcome the
Freedom of Information Bill, 2002. Sir, many of my colleagues have
elaborately discussed about the implications of the Bill. Under clause 4, an
obiigation is cast upon every public authority to provide information to every
individual who seeks information, from the point of view of transparency and
accountability of every act of the Government.

Clause 7 reads as follows:

*(1) On receipt of a reguest under section 6, the FPublic Information
Officer shall, as expeditiously as possible, and in any casse, within
thity days of the receipt of the request, either provide the
information requested on payment of such fee as may be
prescrived or reject the request for any of the reasons specified in
sections 8 and 8."

I want to seek a clarification from the hon. Minister. Sir, we are in the
information age. The technology has developed so much. | don't think it
would require 30 days to get a certified copy or any information! If, in this
computer age, when one can easily have access o documents, you are
providing the Public Information Officers a period of 30 days. This will
cause inordinate delay in having access to information under their control,
, therefore, request the hon. Minister to reduce this period to 15 days.
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For safeguarding the interests of the nation, clause 8 provides a
power to the Government to protect the information, in certain cases. |
welcome it.

Clause 9 gives a sort of discretionary power to the public authority
to reject a request for information. The Bill specifically mentions the cases
where an individual is entitled to get information, and where he is not
entitled. | don't know why, under this clause, the power has been given to
the authorities to reject a request. | think, it is not correct.

Sir, in clause 12 of the Bil, a provision is made for making an
appeal to the authority, if the request of an applicant for seeking information
is rejected. Sir, though the provision for making an appeal has been made,
there is no specific time-limit mentioned in the Bill. There should have been
a time-limit fixed for the disposal of an appeal; otherwise, it will not serve
the purpose.

As regards the other aspects of the matter, under clause 15,
keeping everything out of the jurisdiction of the courts is not desirable. Not
only in this legislation, but in many other legislations also, we are barring the
jurisdiction of the courts. It is not a good sign. One may say that if you
provide for the civil court's jurisdiction, it may protract the proceedings, and
it will lead to unnecessary delay. But this Bil does not deal with such
matters. But if any individual or Government is not going to oblige the
request of an individual, then the ultimate remedy is the court. Therefore, |
feel, this aspect should be reconsidered. The civil court jurisdiction should
be provided under the Bill. Another thing is, we are not making the public
aware of whatever laws we are making. They are not aware of the existing
laws. As a result, the laws are sometimes misused. Therefore, people
should be made aware of the various laws being enacted. Unless this kind
of an awareness is created among the people, we will not be able toc
achieve the purpose of this enactment. With these words, | support this
Bil. Thank you, Sir.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURIY: Hon. Minister,
please.
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SHRIMAT! YASUNDHARA RAJE: Sir, | am very, very grateful to the
hon. Members of this august House for their enthusiastic participation in this
dabate on the Freedom of information Bill, 2602. The hon., Members will
appreciate that the proposed legislation actually seeks to radically change
the ethos and culture of the administrative system and mark a substantive
departure from the hitherto accepted culture of functioning inside the
Government, We are often said to be living in the information age. Access
to information about Government, which has gained momentun in the late
20™ Century, is a pre-requisite to an effective democracy and participation in
it. Viewed in this context, openness is fundamental to the political health of
a modemn State. All citizens must be in a position where they can
understand and access the policy followed by Governments. The Right to
information has, therefore, become one of the Fundamental Rights of the
present-day citizen. However, of the nearly 200 independsnt countries in
the world, less than 20 have given their citizens the legal right to
Government information. It is, therefore, a matter of great pride for this
country, with its manifoid problems and its myriad diversity, to be in the
forefront of the Comity of Nations, in making available to its citizen a
statutory mechanism to enforce their Fundamental Right on the functioning
of the Government. With this short preamble, | would now like to
straightway go to the various points that have been raised by hon. Members
and attemnpt to reply to some of the queries. Pranabda raised the point
about jurisdiction of the courts being barred. On thig, 1 would like to say
that the Working Group, under Shri H.D. Shourie, considered the option of
the appeflate remedy. They felt that it would not be an effective appellate
remedy, considering the state of arrears in the courts and the pending
litigations that were there. The Working Group then recommended that
there could be an appeal which could be disposed by the District Forum,
the State Commission or the National Commissions under the Consumer
Protection Act of 1986. Sir, it was then felt that the state of arrears in the
Consumer Fora was a discouraging factor in  accepting the
recommendations made by the Working Group. So, it was decided to
dispense with the jurisdiction of lower courts, as this would not help in
speeding up the process. It is only the jurisdiction of the lower courts that
is being barred. The Writ Jurisdiction of the Supreme Court and the High
Courts, under Article 32 and 226, respectively, would remain and would,
perhaps, be enough to decide such cases. Then, Sir, Mr. Swaraj Kaushal,
Dr. Chandra Kala Pandey, Shri Reddy, Shri Kuldip Nayyar and Apteji said
that the exemption list is too large, and something should be done about it.
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Apteji said that the restrictions under Article 19 of the Constitution were
alright, but clauses 8 and ¢ of the Bill were too pervasive, and something
should be done. Sir, there is no freedom of information legistation which
exists anywhere in the world today that does not have a set of exemptions.
The total number of exemptions, as proposed in the present Bill, arg 7
under clause 8, and 4, under clause 9, and they compare favourably with
the prevailing legislations around the world, These exemptions, in one form
or the other, are present in the freedom of inforration legisiations of
Australia, New Zealand, Iretand, the Netherlands, the USA, France, Canada
and the U+ Thes e, "owoever, areas like pubiic er nloymant. e
appointments and i.anours, e, which aré not there in the present Bill.
The Report of the Shourle Working Group suggested a total of fourteen
exemptions. We have reduced them to eleven, Some of the exemptions
proposed by them are not part of this Bill. They arg, the information, the
disciosure of which would prejudicially affect the management of services
under and operations of public authorities; the information, the disclosure of
which would not subserve any public interest; the information, the disclosure
of which would prejudicially affect the compatitive position of a third party.
These are the three things left out. The Government is not aware of any
udicial pronouncements, which allow absolute freedom of information. Even
the Constitution of india recognises the limits to freedom of expression, as
sat forth in article 19(2). Eventuatly, the Act, as and when passed, would be
tasted through varicus challenges in judicial and administrative fora. The
judicial pronouncements and the administrative experience gained through
the implementation of the Act will clarify its contents, and lead to further
necessary medifications, as has been the experience in the cther deveioped
countries as well.

Shri Pranab Mukheriee mentioned something about internal
deliberation and he wants to know what is the raticnale behind the clause
8(1)(e) of the Bill. According to the United Kingdom Government White
Paper, which was presented tc the Parliament in 1997, the internal
discussions and advice is exempted from disciosure in Australia, New
Zealand, lreland, Netherlands, USA, France and Canada. In India also, the
Freedom of Information Bill exempts minutes or records of advice including
legal advice, cpinions or recommendations, The Group of Ministers felt that
in order to enable the officers to give free and fearless advice, it is essential
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to protect internal discussion and advice, but final decision of the
Government will be available to the general public, except in regard to the
exemptions which are provided under clauses 8 and 9 of the Freedom of
Information BSill.

Shri Uday Pratap Singh said that there should not be any
contradiction between the dictates of secrecy and provisions of the Bill.
Basicaily, clause 14 of the Freedom of Information Bill gives overriding effect
to the proposed Act, as it lays down that the Official Secrets Act, 1923 and
every other Act in force, shall cease to be operative to the extent to which
they are inconsistent with the present Bill. Shri Nariman referred to the
Official Secrets Act.  Aftar the receipt of Shourie Working Group Report,
the Ministry of Home Affairs has examined the Official Secrets Act, 1923 and
concluded that there is no inherent contradiction between the Official
Sacrets Act, 1923 and the propossd Freedom of information Act. While tha
Freedom of information Act casts an obligation on the part of the public
authority to provide information, which is not exempted under clauses 8 and
9, the Officiai Secrets Act, 1823, deals, basically, with prosecution of
persons communicating official secrets to other persons. Thus, the ambit
and scope of the Official Secrets Act, 1623, is different from the Freedom of
Information Act, but, to the extent that there is any contradiction, it is the
Freedom of Information Act which would prevail over the other Acts. The
Parliamentary Standing Committes, while upholding this particular provision,
has also given a recommendation, namely, that the word "Act" may be
extended to cover Instruments also. This will ensure that the provisions
contrary to the Freedom of Information legislation, even if these are
contained in rules, guidelines, manuals, etc., shall be brought in conformity.
This is what Shri Uday Pratap Singh has said.

Shri Prithviraj Chavan and Shri Reddy asked: Why should the Bill
be called "Freedom of Information Bili"? Why shouldn't it be "Right to
information Bill*? The right to know has been iudicially recognised as a
facet of the fundamental right to free speech and expression enshrined in
article 19(1) of the Constitution. The purpose of passing the Freedom of
information Bill is primarily to provide a statutory framework for that right
and it is felt that the expression "freedom of information” more fully reflects
the spirit and intent in the proposed legistation. | will give you some
exampies. In Australia, there is a Freedom of Information Act. Ireland, USA
and UK also have the same type of Acts. Canada has the Access to
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Information Act. New Zealand has the Official Information Act. The
Netherlands hava the Government of Information (Public Access) Act. South
Africa has the Promotion of Access to Information Act.

Shri Kuldip Nayyar, Shri Pranab Mukheriee and Shrimati Sargj
Dubey mentioned about the absence of penalty provision in the Bill. They
said that there should be some kind of a penal provision. With regard to
the criticism relating to the absence of a penal provision in the Bill, there
was a view that it would not be desirable to provide for a penaity provision
in the Bill as it might generate resistance and resentment among employees.
There would also be a lot of prosecution which can be avoided. It was felt
that the recommends i « 2f e Working Group “or wrme “dmomtroradtn = 07
the CCS (Conduct) Rules, z964 would take care of those concerns. After the
Freedom of Information Bill introduced by the Central Government becomes
an Act, the CCS{Conduct) Rules, and the corresponding rules are proposed
to be amended requiring a Government servant to give information which is
asked for by an ingtitution or an individual under the Act. Any officer, who
delibsrately withholds information or gives false information, shall be liable to
action under the relevant disciplinary rules and the departmental penalty was
considerad sufficient because they are quite stringent, | mean, from censurs,
it goes up to withholding of promotion, recovery from pay, reduction to a
lower stage in the time scaie of pay, withholding of increments of pay,
recluction in rank, pay, grade or service and compulsory retirement, removal
or dismissal from service,

Sir, Mr. Nayyar, Dr. Chandrakala Pandey and Mrs. Saroj Dubey
asked as to why there should not be an independent appeal mechanism to
prevent over-burdening of courts. The question of providing independent
appeal mechanism was examined very carefully. It was ncted that the
deficiencies in the working of Consumer Forums as well as the Courts in the
form of massive arrears and chronic shortages of man power, would appear
to undermine the effectiveness of either of these forums. On the other
hand, departmental appeals would be far more eccnomical and cost
effective. For those people, who are dissatisfied with the outcome of the
appeal, the writ jurisdiction of .the High Court would be stil available. In
view of this, it was considered that the Bil should provide for two-tier
appeliate remedy of a purely departmental character at different levels to be
determined by the appropriate Government and that could be uiilised
usefully.
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Then, Prof. Sankaralingam and Mrs. Saroj Dubey asked as to why
the private organisations are not under the scope of the Bill. We felt, that
while extension of the proposed legislation to the private sector may have
an emotive appeal, it needs 1o be recognised that the basic purpose of the
Freedom of Information legislation was to promote openness, transparency
and accountability in Government and to faciitate a fuller and more
meaningful participation of the people in the governance. So, this cannot
be said to apply wholly to private businesses which are not required to
primarily sub-serve public interest as it is commonly understood.  Any
attempt to bring the private sector under the proposed legislation could be
regarded as excessive intrusion into the freedom and management of private
sector and there is a danger that it might become a tool for competitive
strategy. Inforrmation relating to operations of private firms which impinges
on public interest swch as health, safety, environment standards, in any
case, would be accessible under the provisions of the Act framed by the
concerned regulatory authority and there need not be any apprehensions of
the public interest being allowed to suffer. It is also noteworthy that none
of the advanced democracies such as USA, Canada and Australia have
thought it fit to widen its laws to this extent to cover the private sector.

Mr. Reddy asked as to how could a Minister give information when
he has taken the "QOath of secrecy”™? in this connection, | would like to say
that as part of the 'public authority’ within the meaning of the proposed Act,
the Minister can communicate and give information to the public save as is
barred from disclosure under the ‘exemption’ clause. So, there is no
conflict between the 'oath of secrecy' and the 'Fresdom of Information Bill'
and the Minister can take the cath as before.

Mr, Chavan, Dr. Chandrakala Pandey and Mr. Reddy asked as to
what is the remedy, if the Pubiic Information Officer does not furnish the
information that is required under the 'Freedom of Information Act' when it
comes into force. Sir, It is proposed to amend the CCS(Conduct) Rules so
as {0 provide that every Government servant shall in his good faith,
communicate information that is required by the public in accordance with
the Act. The failure to furnish information on a request made under the Act
or wilfully withholding any office information would amount to violation of the
Conduct Rules and would make the Public information Officer liable to
disciplinary action, as | mentioned, under the relevant Rules. There is alsc
an appeal mechanism to take care of this,
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Many hon. Members have shown their concern on varicus aspects
of the Bil and, some of which, according to them, have fallen short of their
notions of compiate transparency and openness. | would only say that
enactments of this nature can never remain one-off measure, the finality of
which ig fixed ab-iitio.

in the novel and far-reaching experiments which have been
attempted by passing a law on the freedom of information, there is a need
to learn, as we move on, | can only assure the hon. Members, on behalf of
the Government, that we will remain committed to providing an open
framework of governance to the citizens of the country. And, it would be
our endeavour to effect all necessary corrections and improvements in the
provisions of the Act in the iight of the experience gained in its working,
with the passage of time. | would like to thank all the hon. Members,
especially Shri Ram Jethmalani, Shri Nariman, Shri Rajiv Shukla,
Shri Narayanan and the last but not the least Shri Prithviraj Chavan. With
these words, | commend the Bill to the MHouse.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Now, | put the
motion for consideration to vote. The question is:

To move that the Bill to provide for freedom to every citizen to
secure access to information under the control of public authorities,
consistent with public interest, in order to promote openness,
transparency and accountability in administration and in relation to
matters connected therewith or incidental thereto, as passed by
Lok Sabha, be taken into consideration.

The motion was adopted,

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): We shall now
take up the clause-by-clause consideration of the Bil.

Clause 2 to 7 were added to the Biff
THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Clause 8.

There are three amendments, Nos.1 to-3, by Shri Prithvira} Chavan., Are you
moving?
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SHRI PRITHVIRAJ CHAVAN: Sir, | move:
Clause 8 - (Examption from Digclosure of Information)

(1) That at page 4, for lines 32 and 33, the following be
substituted, namely:-

"(d) Cabinet papers, including records of deliberations of
the Council of Ministers and Secretaries;"

{2} That at page 4, line 4Q, after the words "any person” the
werds "except when, and to the extent, over-nding pub'ic
interest requires its disclosure” be inserted.

(3) That at page 4, after iine 43, the following proviso be
inserted, namely:-

‘Provided that information regarding the decision of the
Cabinet, along with the reasons leading to the decision
shall be made available and every Government order
issued on the basis of a Cabinet decision shall be
accompanied by a statement explaining the reasons for
and the circumstances under which the decision was
takan."

The questions were pul up and the motions were negated.
Clauses 8 o 13 weme added to the Bil.

THE VICE-CHAIRMAN (SHRI SURESH PACHOURI): Now, there is
an amendment No. 4, by Shri Prithviraj Chavan for insertion of a new clause
13A.

SHRI PRITHVIRAJ CHAVAN: Sir, | move:
New Clausa - 13A

(4) That at page 8, affer line 27, the following new clause be
nserted, namaely-
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“13A. Where any competent authority, without any
reasonable cause, fails to supply information sought for, or
furnishas information which is false with regard to any
material particulars, and which it knows, or has reasonable
cause to believe it to be false, the authority immediately
superior to the competent authority:

(i) may impose a penalty not exceeding rupees five
thousand after giving the competent authority a
reasonable opportunity of being heard, and such
penalty shall be recoverable from the salary of the
competent authority, or, if no salary is drawn, as
arrears of land revenue; and

(ii) the competent authority shall also be liable to
disciplinary action under the service rules
applicable to such competent authority”.

The question was put and the motion was negated.
Clause 14 was added to the Bill

THE MICE-CHAIRMAN (SHRI SURESH PACHOURI): Clausa 15,
There is an amendment, No.s, by Shri Prithviraj Chavan.

SHAI PRITHVIRAJ CHAVAN: Sir, | movs:
Clause 15 - (Bar of Juriadiction of Courts)

(5) That at page 8, for clause 15, the following clause be
substituted, namely:-

*15. No court, other than a High Court, shall entertain any
suit, application or other proceedings in respect of any
order made under this Act; and no such order shall be
called in question except in a High Court otharwise than
by way of an appeal under this Act®.

The question was put up and the motion was negated.
Clause 15 was added to the Bifl

Clauses 16 to 21 and the Schedule were added to the Bill

Clause 1, the Enacting Formula and the title of the Bilf were added to the
Bifl
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SHRIMATI VASUNDHARA RAJE: So, | move:

That the Bill ba passed.
The question was put up and motion was adopted,

oft ey At | oo e AEYET, 7% e O o W T &, S W
sifede R g 7y &, swar fe 0o £, oeter # o Ao 3 oo o udd
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THE VICE-CHAIRMAN (SHRI SURESH PACHOURI: Now, we take
up the Transfer of Property (Amendment) Bill, 2002...

SHR! PRAMOD MAHAJAN : Sir, | have to make a request. As
decided in the Business Advisory Committes, we have two major B8ills,
namely, the Companies (Amendment) Bil and the Appropriation 8ill,
scheduled for tomorrow; day after tomorrow, wa are discussing the Mid-
term Review and then, on Thursday, we are discussing the Competition Bill.
Apart from this, the Bill relating to the Ordinance on the Pecple's
Repressentation Act, which is to be passaed by Lok Sabha tomorrow, would
also be brought before this House. So, | request the hon. Members that
we should sit a little longer and finish the four Bilis which are there on the
Agenda today.

SHRI PRANAB MUKHERJEE: We can sit a little longer and
complete the Legislative Business.

SHRI PRAMOD MAHAJAN: If we do not complete the business
listed today, then, we wili not be able to take up the Bills which are to be
passed by the other Houss. And, if this House does not pass those Bills in
thig Session, then, they would not become the law.

vl weror gk < e
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aft mvivE e AT T O S TEewiRy ¥ we aadw wmee wifer |
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THE VICE-CHAIRMAN {SHRI SURESH PACHOURI): Okay. Now,
we take up the Transfer of Property {Amendment) Bill, 2002.

THE TRANSFER OF PROPERTY (AMENDMENT) BILL, 2002

wraar AT o WAy § o Wi o ARy sl = e F oo B
(oft ¥fvtwv ram): Sir, | move:

That the bill further t¢ amend the Transfer of Property
Act, 1982, as passed by Lok Sabha, be taken into consideration

IUEATET o, 95 wgd € vier e & | 3w W Wuf ofewor m afafem 8,
IAF a7 106 ¥ R ¥ o yrw & ¥ R 7w d & @ the notice period
would be six months if the lease is from year to year, sfiX snR #q T Ay & A
e o1 &1 ARE & ) g vE wwwr 75 o W ff B e R Rw v gan
7E ®rEe gnm B w8 em ) That is the whole idea behind this Bil. The
Supreme Court had said, "It will not be counted®. And, this was creating a
lot of problems. The other point was, the commencement of the period of
notice and the time when the tenancy began, were matters of dispute.
And, what happened was, the people kept filing case after case, but when
the High Court said, “Notice was not served®, the suit failed. And it had to
be started afresh. This was creating a lot of problems. Therefore, to avoid
litigation and to expedite the entire thing, this amendment has been brought
whereby in addition to original Section 106, two proviso have been added.
Firstly, for the purpose of Section 108, the date on which the notice is
served shall be taken as the commencement of that period, and, secondly,
even if a suit is filed after the period of notice is over, that suit shall not be
deemed to be invalid. These two changes have been made. This Bill has
already been passed by the Lok Sabha. | request this House -- it is a
curative amendment; if | should use the iegal expression -- also to pass this
Bifl.

The question was proposed.
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