RAJYA SABHA [19 December, 2002)

STATUTORY RESOLUTION

Sesking Disapproval of the Representation of the People (Amendment)
Ordinance, 2002

and
The Represantation of the People (Third Amendment) Bill, 2002

SHRI HANSRAJ BHARDWAJ (Madhya Pradesh): Sir, | beg to
move:

"That this House disapproves the Representation of the
People (Amendment) Ordinance, 2002 {No.4 of 2002)
promulgated by the President on the 24™ August, 2002"

THE MINISTER OF STATE IN THE MINISTRY OF COAL AND
MINES AND MINISTER OF STATE IN THE MINISTRY OF LAW AND
JUSTICE (SHR! RAVI SHANKAR PRASAD}):. Sir, this Ordinance had been
enacted because there was a judgement of the hon. Supreme Court,
requiring candidates to furnish information.....(Interruptions)

SHRI PRANAB MUKHERJEE (West Bengal):  There is a technical
hitch. You read the Crder Paper, seek the permission of the Chairman to
move the Bill for the consideration of the House. Don't take the House so
casually.

SHRI RAVI SHANKAR PRASAD: Sir, | seek your kind permission to
move the Bill,

MR. CHAIRMAN: Would you like to speak on the Resolution
Mr. Bhardwaj?

SHRI PRANAB MUKHERJEE: Sir, the practice is that the Statutory
Resclution and the Bill can be taken up together, as the subject is the
same. But, first the Statutory Resolution is moved, then, the motion is
moved.  Moving of the Resolution has been completed. Now, the speech
will be made, and he will initiate the discussion.

SHRI HANSRAJ BHARDWAJ, | will touch upon both the things.
We oppose the Ordinance and the Bill which is socught to be passed by the
Government on its merits. This House, and the public, at large, are
concerned about the falling standards in public life. The Partiament, as a
matter of fact, on the completion of fifty years of Independence, took note
of it and passed a resolution to put a cap on the increasing criminalisation
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of politics and politicisation of parliamentary institution. The criminalisation
has also revealed that there is a nexus between the political parties and the
anti-social elements. It has entered into the vitals of our democracy. The
Parliament reflected it in August, 1997, and that resolution was considered
very seriously by both the Houses of Parliament. It was resolved that
something should be done to see that the growing nexus between criminals
and political parties was arrested and stopped.

[THE DEPUTY CHAIRMAN, in the Chair]

But, nothing was done after that. Thereafter, on 15" July, 1998,
the Election Commission wrote a letter to the Government in this regard.
The letter was addressed to the Law Minister, and it was reiterated on 22
November, 1898, followed by a booklst, circulated, for review of election
laws. The Election Commission also informed the Prime Minister of the
urgency of the need of it. This was the background. The Government did
not move in the matter of electoral reforms. One public-spirited individual
approached the High Court of Delhi and filed a Public Interest Litigation.
You all know, nowadays, the power of judicial review is 5o strong that any
public-spirited individual can move the court on matters of urgent public
importance. The High Court of Delhi allowed that writ and issued certain
directions to the Election Commission. The Election Commission was
directed that they should obtain the following information, and it should be
made available to the voters at the time of election. So, these vital points
were made:

Whether the candidate is accused of any offence punishable with
imprisonment. If so, the details thereof.

The assets possessed by the candidate, his or her spouse, or,
dependent relations;

Facts giving insight into the candidate's competence, integrity,
capacity and suitability, for being a Parliamentarian or a Legislator,
including, his or her educational qualifications; and

(4) To ensure transparency in public life, the Election
Commission could issue certain other instructions also, if necessary.

The matter was taken up by the Union Government to the Supreme
Court, and our party also intervened in that matter. And the Supreme Court
reiterated that all candidates should give these four points, listed in the
directives of the High Court, in th2 form of an affidavit, to the Returning
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Officer. 5S¢, this is what was directed by high courts and the Supreme
Court.

At this stage, | must clarify my position. | am not a votary of the
viewpoint that court should give directions to the Government to enact taws.
We have great respect for division of power between the Legislature,
Executive and the Judiciary. And the Judiciary, in normal circumstances,
ought not to dictate terms, for enacting laws, to the Legislature. But,
sometime back, a misunderstanding had erupted in the correspondence
between me and the Law Minister. He quoted the observation what | said
apout Dhum Singh'’s case and P.C. Sethi's case. There is a tendency to say
do this and do that legislation by the Judiciary. But the Law was that
wherever there is a legal lacuna, it should be filed by legislation, Ewven in
the JMM bribery case. The Parliament should ensure that such laws are
made. But what will happen if the Parliament abdicates its functions or the
Government does not care about the public outery? This area is occupied
by other wings of the State. And this is where, in the absence of a
legislature, the judiciary creeps into the area and occupies that area. This
has happened even after the mandate in the Vineet Narain case. So, at
that time, ! cautioned the Minister, and the Deputy Prime Minister was also
there in that meeting, that let us not give this opportunity to the courts to
direct the legislature to make laws. We ourselves are concerned, and our
resolution to fight corruption in public life is very strong. So, why should we
give this impression to the outside world, or to the media or toc the NGOs
that we are not sincere about the cause. That is why | first said that
legislation is necessary in order to bring purity in public life, and in the
electoral process.  Not only in this, Sir, but there are many other areas
which this House must carefully consider. We have already gone through 50
good years of independence. But there are various dangers which are now
creeping inta the systermn of electoral process, which this House, and the
whole Parliament will have to look into. Not only the muscle power and the
money power, but communal and caste powers will have to be fought. The
recent incidents in Gujarat are demonstrative of the fact that communalism
will be the greatest danger, at one stage of life, in the electroral process.
And there are newspaper reports saying, 'Will Gujarat be repeated in other
parts of the country?’ I will caution this House and the Government also,
let us- not give an opportunity to those who suspect about our plurality of
life and our secularism, and indicate that there is something amiss with the
Indian plurality. We should start working on this so that such forces don't
raise their head again in any electoral process. We have 1o strengthen the
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rule of law and democracy. But if we fall into this tendency --it is necessary
to reform the electoral process or bring purity in the electoral process-- no
party will gain. And the system for which we are s¢ proud -- we have
completed 50 years of our Republic, and more than 50 years of our
independence, and, outside the world, we are praised for independent and
fair elections-- will fail.  Therefore, | must request the hon. Minister that
there should be a continuous process, not only within the Government but
also among all, big or small, political parties. Every party has some
suggestions to make. Every individual has some suggestions to make.
| am happy that some Committee meetings, right from the Dinesh
Goswami Committee to Dr. Manmohan Singh Committee and Indrajit
Gupta Commitiee, have taken place, but very little has come out of
these meetings. Therefore, the courts felt it necessary to do something
in this regard. It is not good to criticise this. When a citizen went to the
court and said that what type of criminals were finding place in Parliament,
the courts were bound to be concerned, like all other citizens. Then, the
court gave four directions. First direction was, whoever becomes a
candidate, either for both the Houses of Parliament or for the State
Legislature, will be required to furnish four information. One is, the list of
cases in which he or she has been prosecuted, discharged or acquitted.
The entire data regarding his prosecution, acquittal or conviction will be
required to be furnished, so that one could judge how many prosecutions,
during his or her career, have been faced by him or her The second
information which is required to be furmished i3, how much assets one
possesses. There are people who possess a lot of assets, but there are
very poor people also. Both category of people come to Pariiament. It
does not reflect either way, as far as the candidate is concerned, but the
people are entitied to know the financial position of a candidate. Thé third
information which is required to be furnished is about liabilities. People
porrow crores of rupees from banks, but do not repay it. They are
defaulters. And, such people also contest elections and get elected to either
Parliament or State Legislatures. These people expect that they should not
be criticised for their defaults. It is a malady. Therefore, concerned over
such things, the Supreme Court was perfectly justified in drawing the
attention of the Election Commission to these aspects. It did not issug a
mandamus to the Government. But it gave a direction to the Election
Commission that it is your duty to obtain these information from the
candidates. And, possibly, no Party could have any cbjection. Is it our
case that we should keep secret our prosecutions, convictions and
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acquittals? It is no party's casse. It is no party's case that we should keep
secret about our assets and liabilities. We would like t0 be as transparent
as possible. | am cauticning that if we gc on neglecting the probity in
public life, it is going to harm the parliamentary institution and nobody else.
It won't enhance the prestige of any Government. With that spirit, | and my
senior colleague, Pranabda, attended that meeting. In that meeting, | read
out what our Party stands for. We said that the Government, and not the
directive of the Election Comrnission, should bring a law on these four
points stating what is required to be furnished by the candidates.

Madam, | will hasten to add here thal, yesterday, we passed the
Right to information Bil. We were so happy about it. Now, right to
information, in afl civilized societies, is an intemational commitment. As the
Bill was passed, we thought that the Government will be straight forward in
accepting whatever has been told, but, suddenly, in spite of my giving a
written note to the Ministry that we should incorporate all the four points
which the Election Commission and the courts have desired, and which the
citizens have desired. I must tell you, we have received enormous
correspondence from various NGOs, from North to Scuth, East to West, but
| do not know how this Government had omitted to take note of this, and
issued a Press statement that there is a consensus on the Draft Bill. We
had never agreed that you should omit any part of the four proposals in the
legisiation; and, when we contradicted it, nothing happened because we do
not have that kind of access to the Press as the Government has. The
wrong information was fed to the Press that the Congress Party had agreed
to this, and there is a consensus, We had agreed to in giving full
informaticn. | prepared the note based on the judgment and gave it to the
pecple who were peesent in the meeting. And, then, later on, my good
friend, the Law Minister, wrote us a letler contradicting what we spcke
and what we did by saying, "No; no, this is the general consensus,
and Mr. Bhardwaj spoke like this, and Mr. Pranab Mukherjee spoke
like this.* Are we s0 novice? This is a simple point, Mr. Law
Minister. You either go to the public and say, "yes; we take a stand
in which out of the four, we do not want to give two information.”
But do not attribute consensus to us. The consensus is that you should
do whatever is possible to convince the people outside, and, say that ‘yes
we stand for probity in public life; this is our commitment; Congress Party
stands for it."” It is you who decided to divert the issue and said that we
will agree to only one, and who has been convicted in two offences should
be debarred. As a first measure, we wanted that we should clear this
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aspect and turn to several aspects which are coming with the passage of
time and evolution of democratic institutions. And, now, many must know
what was argued in the President's reference on Gujarat for several days.
The Election Commission's holding of free and far elections have been
recognised as the basic features of our democracy, and, if you weaken the
dermocracy, this is the way that allow criminals to come to Parliament, allow
the big money people to enter Parliament and destroy the very character of
this Parliament. We are a poor country, and | am proud to say that the
poor people are better than the rich pecple; they are clean; they are honest
and men of integrity. If you go to any tribal area, you would find that they
are very honest. So, let us give full information at the very beginning itself.
| am not one of those who would say that the Returning Officer should
dismiss the nomination on this ground, but it is consistent with the right to
information and transparency in public life. Why are we getting accused
every day, right and left, in the public, that every Member of Parliament is
not good or bad? We should have that faith in ourselves, and, more
particularly, the political parties. Recently, | received, in my house, a note
from an NGO that candidates who were put up in Gujarat were 90 per cent
criminals. You must have also received that note from an NGO. What is it?
Where are we leading this country, this great country? We didn't suffer
from this type of malady in the past. We had 50 successful years of
Independence, and our Republic is one of the finest in the world. We are
the finest democracy. The rule of faw, judicial review thrives in India. A
short while ago, when | was the Minister, | received a note from the Vohra
Committee. This issue was also discussed there. We had seen at that
time what a connection has developed between criminals and politicians. s
it not the time, Mr. Minister, that we take ncte of it, and see that this is
curbed at the outset? Otherwise, it will be difficult to have a clean public
life and relevance of democracy will be totally lost, if we have criminals
within the House. You may go on investigating scams after scams,
constituting JPCs after JPC; nothing would happen because, the very fabric
of democracy has been weakened by this criminalisation. When our Party
took the stand, | am very sad, | am very sorry, the Government did not act
properly. They should have called us again for discussion rather than
contradicting us in writing and saying that whatever we are saying was not
said at the meeting. Who will attend the meeting if we are contradicted like
this? We are prepared as a national political party of historic importance.
Whenever there is any issue, which concerns the integrity and democracy of
this country, ours will be the first party to come forward to help the
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Government. But it seems that the Government is not sincere. They say
‘No'.  Now their stand is 'No'. Except the Congress Party every other
political party had agreed, you should have said so in the Press. At least,
you should have been fair to us. | was very pained when | got that letter
written by Shri Jana Krishnamurthy, the hen. Law Minister -- | have very
high regard for him; he is a very senior person. Perhaps his Secretary and
others did not properly inform him that Congress Party gave a written note.
My leader had also written again to highlight that very thing. We are for
electoral reforms. If you want to have purity, we can sit again, we can sit
even with the Election Commission. If we go into the history of reforms in
election laws, every year the Election Commission used to invite all political
parties. As a Member of my party, right up to Shri R.K. Trivedi's
tenure, | have attended such meetings. There was no difference of
opinion, whatever party it was. Nowadays, the Election Commission is
going in a different direction, the Government is going in a different
direction and political parties are going in different directions. Who is
responsible for this? s it not the responsibility of this Government that
these are measures that it wants to implement and consult them with
different pofitical parties as well as the Election Commission? The Election
Commission is also an institution whose responsibility is to prepare fair roils
and conduct fair elections. There is no other purpose of the Election
Commission. It is not an issue that an institution is isolated from the
election process. Why is it that he had to file an affidavit separately from
the Union of India? We could discuss it. Today, when this Bill is here, it is
my unfortunate duty to move a Resolution against a reform of election law
because you did not give that cooperation in that spirit which we wanted.
As a first tranche, we should clear these four proposals and sit on again in
a meeting and see what is next to be done. | am again reminding the
Government that we are prepared for several reforms. Money power is still
playing its role; muscle power is strengthening everyday. You have not
touched that area. Today, you may like this communalisation of politics,
but, tomorrow you will have to make a law so that the country can survive.
Pandit Nehru said, who dies if India lives, and who lives if India dies. We
are taking that process to that direction. Nobedy will survive in communal
violence that we want to do for electoral gains. Let us have a note on this
from the Government what the Government wants to do. So, with this
view, | want to request you, in all sincerity, that on this efectoral reform,
there should be no division of party views; the Government should respect
all parties, big and small; take their views into consideration, and then come
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forward with a unanimous law. If there is any difference of opinion, that
should be resclved at the very threshold, rather than holding a debate. We
have been passing many Bills like Companies Law Bill, or other laws relating
to economy in no time because we feel that it is in national interest. But
we had never thcught that you would bring politics into electoral reforms,
Therefore, | am only reminding you to put the record straight so that a
proper message can come that the [ndian National Congress stands solidly
on all reforms in electoral laws. You are preparing several small measures.
Why don't you sit together, why don't you invite political parties and made
substantial improvements in electoral laws? Your leader, particularly Shri
Advaniji, for whom | have a very high regard, was very keen on public
funding of elections. Recently we have sent a measure, with a very token,
that money power will still thrive, Therefore, through this august House, |
wouid like to say, my intention is, even there is time now, the Government
should be gracious enough and should rise and say, 'ves; we wil
incorpcrate whatever the pecople of India want.' After all, public interest
means the interest of the people of India. Whatever will be needed again,
we will say, incorporate whatever was suggested. Let us not make it a
matter of prestige that we will stick to this. | personally feel that it will give
credit to the Government for doing this. We are only saying that you shouid
get this credit for ushering in reforms, which have been highlighted by many
NGOs. You must have received representations from all over the country.
You incorporate the amendments given by the Congress Party, particularly,
by my senior ¢olleague, Shri Pranab Mukherjee, and we will be passing this
Bill with one voice. Thank you.

THE DEPUTY CHAIRMAN: | think, when you bring a comprehensive
electoral reforms Bill, it will incluge the 33 per cent reservation for women. tn
any case, | am going to make a staterment about it. {nterruptions) It has to
be comprehensive.

SHRI SURESH PACHOUR!I (Madhya Pradesh): Madam, as far as
lhe Congress Party is concerned, we are for it

SHRI 8. VIDUTHALAI VIRUMBI (Tamil Nadu): Madam, the D.M.K.
party stand by the observations made by the Chair, We will support the Bill
when it comes up.

THE DEPUTY CHAIRMAN: | hope everybody will get up and say:
*We stand by women."
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SHRI RAVI SHANKAR PRASAD: Madam, | beg to move -

"That the Bifl further to amend the Representation of People Act,
1951, as passed by Lok Sabha be taken into consideration.”

Madam, | am grateful to you for giving me an opportunity, The hon.
Member, Shri Hansraj Bhardwaj, has just talked about the need for a
comprehensive electoral reforms. | think, all of us, who are worried about a
sound democratic polity, understand this, and our Government is quite
committed to that. We are taking steps, and we shall continue to take
steps. When we realise that funding of political activities has to be
transparent, we have already come up with a Bill, proposing an amendment
to the Company Law, whereby, parties can be given funding by companies,
which can be exempt from income tax. That Bill is before the Standing
Committes,

SHRI PRANAB MUKHERJEE: The report has already been
submittad.

SHRI RAVI SHANKAR PRASAD: When we noticed that for electing
Members to this august House, some influences were thers in terms of
voting, and there were complaints and aliegations, we have come up with a
Bill, whereunder, we have requested for an open voting to this august
House sc that the sanctity of this House remains in tact, | think, that is also
pending befora the Standing Committes,

SHRI PRANAB MUKHERJEE: No, no. Your information is absciutely
wreng. The report has bsen sent tong back. The report has been placed on
the Table of the House. The Government is to take a view on that.

SHRiI NILOTPAL BASU (West Bengal): You are not doing your
homework properly.

SHRI RAVI SHANKAR PRASAD: That point is, it i3 an ongoing
process, and we are also involved. But, as far as the present Bill is
concerned, which was an Crdinance, some background is needed, because
Shri Hansraj Bhardwaj explained those facts in some detail. There was a
judgment of the Supreme Court, whereunder, certain directions were sought
by way of right to information. Now, in sum and substance, the judgment of
the Supreme Court says that the candidate must give his educational
qualifications; the candidate must mention as to whether any criminal case
is pending against him; the candidate must inform as to whether he has
been convictaediot even fined in a proceeding, and also the dues to the
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bank and the Government. This was the sum and substance of the
Supreme Court judgement. There was a particular timeframe within which
this was to be implemented. Now, Madam, the Election Commission sought
our advice, stating, inter alia that Form 2 to 2E should be amended, and
these directions shoukd be incorporated. On behalf of the Government, my
very accomplished predecessor, Shri Arun Jaitley, informed the Election
Commission that this is a matter on which the consensus of political parties
is important. Therefore, we took some time from the Supreme Court. The
sum and substances of the judgment of the Supreme Court was that since
there is no law, therefore, we are issuing a direction to the Election
Commission. That was the sum and substance of the judgment of the
Supreme Court. Now, Madam, it so happened that without considering our
request for further extension of time, the Election Commission came up with
as order. Now, that created some problem. What was that problem’? The
Election Commigsion, in addition to incorporating the right to information,
mandated by the judgement of the Supreme Court, also stated that the
contesting candidate can also file an affidavit in rejoinder war smed w8 T
ar Ty #vem and a power was given to the returning officer to consider both,
and if there was a material suppression, the returning officer was given the
right to reject the nomination papers. That -creates a very sensitive
controversy, inasmuch as, neither the Delhi High Court nor the Supreme
Court had given the power to the returning officer or the Election
Commission to reject the nomination papers, in the event of failure to furnish
the requisite information, by way of right to information. That created a
serious problem, which required immediate intervention. And we also felt
that the Returning Officer, having one day of scrutiny, does not have the
necessary wherewithal t0 adjudicate upon the serious, complicated
questions of fact. For instance, Madam, if a particular candidate has taken a
loan of Rs. 2¢ lakhs from the bank and it is Rs. 50 lakh with interest, and
the contest goes on, then some kind of an unguided missile was sought to
be given in the hands of the Retuming Officer. The first All-Party Meseting
was held on the 8" of July, followed by the second All Party meeting on the
2™ of August. Madam, in the All-Party Meeting, consensus emerged on
three specific issues. The first consensus was that the Government must
come up with a legislative instrument, because the right to prescribe
qualification or disqualification is the right of the Legislature, the Parliament.
Therefore, the Parliament must assert its supremacy, and we mus* come up
with a Bill. Now, Madam, certain other issues were also taken into acccunt,
Ag far as the question of educational qualification was concerned, there was
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serious opposition to that -- | must share that with this august House. It
was stated that even the founding fathers may not have thought that
educational qualification should be made a basis for that. Madam, | seek
your very kind indulgence in this matier, because this is vary important. A
very eminent leader stated that two of the best Prime Ministers and
Presidents of USA and England, Ramsay McDonaid and Truman, were not
even graduates. Yet, they went on to become the best Prime Ministers and
Presidents, which their country had. It has aiso been stated that if a
particutar qualification is orescribed, then, it seeks to create a prejudice
between a common man who is not a graduate or literate, and a Ph.D.,
which our founding fathers never permitted, because every Indian has got
equal franchise and equal right to contest. Madam, as far as the criminal
part is concerned, a very serious concern was expressed by most of the
Members in the All Party Meeting. What was that concern? We are political
activists, we keep on going on dhamas, ©n salyagrahas, violations of
Section 144, or face proceedings of Section 107, on some days, there is
fine, on some days there could be jail. Therefore, there has to be some kind
of a safeguard, whereunder, legitimate palitical activity ought not to be
curbed under the garb of right of information. That point was very well
taken, because the right to resort to strikes, dhamas or satyagrahas, is well-
recognized in the democratic polity of the country. This was the mandate
given to us by the consensus of the All-Party Meeting, Shri Bharadwaj is
right, There was a serious concern expressed that this mafia criminalization,
which is eating into the polity of the country, must be checked. Madam,
with this mandate of the Al Party Meeting of 8" July, we, in the
Government, set out to come with a draft Bill which was to be circulated
and discussed. Madam, we incorporated those things. Also, realizing the
mafia culture, which is eating into the polity of cur country, we came out
with a clause - clause 8 (b} in the draft, which is presently invalid. | need to
share that with this House. We had come out with a proposal that if in two
separate criminal proceedings against a candidate, charge has been framed
for a heinous offence, then he should be disquaiified. What are these
heinous offences? These include murder, dacoity, rape, kidnapping for
ransom, killing by terrorism, and serious narcotic intra-State and inter-State
traffic. These were the few provisions we had kept. And by two separate
proceedings, Madam, we wanted to emphasize the habitual nature of the
offender, not only in one case. We have also given a safeguard that if the
hon. High Court has a State proceeding in any criminal case, it shall not be
a disquadiification. Other issues of consensus have also been taken into
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account. When the draft was circulated, it was discussed. We had a second
meeting, Madam, on the 2™ of August. In that meeting also, all recognized
political parties were properly represented. The Deputy Prime Minister was
present, my senior colleague, Shri Jana Krishnamurthy, was present. Now,
there was serious opposition by most of the political parties that only
conviction should be the basis for disqualification. There was no consensus
at all on g(b). We thought that today, against the mafia, witnesses do not
come up in trial. If witnesses go to depose against a great criminal who is
trying to become an MP or MLA, they get killed. That is the reality of today.
It is in that context that we have said, “When charges are framed, whether
a Member belongs to the Congress Party or the Leftist Party or to other
parties, only conviction should be the basis for disqualification." That was
the consensus which emerged on that day.

As far as the issue of assets and liabilities was concerned, let
me say, Madam, with full sense of responsibility, as much
responsibility as | can command with me, even though | am a young
Member of the House, that there was an overpowering consensus that
asset declaration should be post-election, not pre-election, and the reason
given was that the whole monitoring, scrutinyg of the character and the
candidature of a pergon must commence post-election.

What was the second objection stated, Madam? | wish to share
that with the House. “Those who pay income tax have to declare
everything. Those who are having benami property do not disclose
anything. Therefore, by insisting upon a particular obligation to disclose
assets pre-election for the right of information, you are invading upon my
right of privacy, even though | am an honest tax-payer and keep all my
money accounted.” That objection was well taken. Madam, | wish to share
with you one of the observations, rightly made there. "Suppose | have got
crores of rupees in my bank account, honestly earned. If that is disclosed
on the notice board for the knowledge of the people, | start getting ransom
notes % amgd urg FAE TN &

So, you are a person. These are the issues expressed in the al-
party meeting, for a very legitimate ground, which we appreciate, Madam,
Therefore, in the light of the consensus which came about, the mandate
given to us was the following:-

Don't keep educational qualification as the reason, even for
information.
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And the argument was that when you go in a democracy, people know
everything v fsed o &, st ugré R s s &

Madam, if | speak for myself, | strongly believe that a common
iliterate person who is a man of rectitude and integrity is, anyway, better
than a Ph.D, who only believes in career and keeps on running here and
there with no sense of integrity and commitment. This is my personal
feeling, Madam. But the point is the larger issue was well taken.
Therefore, we did not insist upon educational qualification. Now, what have
we provided, Madam? It is very important to appreciate what we have
provided. As of now, the existing section 8 only says, "If he has been
convicted for two years, he has to disclose that” That is the
disqualification, If he has been convicted in terms of section 8(1) even for
six months or more, which also tells disqualification, we have mentioned
that. We have only stated: “In addition to section 8, if he has been
convicted even for one year, he must disclose that for right of information.”
That is the first provision we have mentioned.

What is the second provision we have stated? We have stated, "If
a proceeding is pending against you, in which charges have been framed,
involving an offence which can be sentenced for two years or more, even
that should be there." Madam, | see in the amendment brought about, they
have talked of cognizance. Madam, why has cognizance not been given?
Bhardwajji is a very eminent lawyer himself, he has been Law Minister, and
other lawyers are here, Cognizance is taken without reference to the
accused. A charge is framed when the accused is present in the court.
Therefore, when you say 'a charge is framed', a person cannot plead fis
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Because charges are framed only in the presence of the accused.
Therefore, lack of knowledge cannot be used as an alibi to deny access to
that information. Therefore, we have said, "If charges have been framed,
you have to disclose that." Madam, what have we stated further? We have
stated, "After election, within three months you have to disclose to the
Presiding Officer of the concemed House your assets and liabilities,
including that of your spouse, inciuding that of your dependent children,
which includes inter alie dues to a bank, dues to a cooperative society,
dues to the Government.” What is the meaning of a bank or a cooperative
society? That is also explained in the law itssif, in the Banking Regulation
Act, and other relevant statutory amendments are there. Madam, in the
light of the consensus emerged,--and, Madam, | repeat, | have highest
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regards for Bhardwaji--the Government says, with full sense of
responsibility, that in the presence of the Deputy Prime Minister, the leaders
of most of the political parties, a consensus emerged, and the consensus
was on three issues; {a); we do not press for 8{b), the only conviction, (b)
not about educational qualifications; (c) a declaration, post-election. That
was the consensus which the all-party meeting gave to us. It is only in the
light of that, we have come forward with the Bil. Therefore, | realy fee!
there ought not to be any debate. Shri Bhardwaj mentioned about the
letter of Shri Jana Krishnamurthy. Shri Jana Krishnamurthy is my eminent
senior colleague. Shri Bhardwaj only stated the obvious in reply to that
letter. Let me repeat, with full sense of responsibility, that what transpired
at the all-party meeting appeared in the media, on the television, on the
same day, where the BJP, the leaders of the Congress Party and the
leaders of other parties, all of us, made our observations. That was the
abiding consensus. Many of the representatives, who were present at that
meeting, are present here. The Samajawadi Party, the RJD, the CPI, the
CPM, the Congress, the DMK, the AIADMK, all were present.

Madam, Jet me conclude by saying that our commitment to
cleansing the polity of the country is overpowering and complete. It is with
that in mind, knowing the potential of a little abuse, we had come forward
with clause 8(b). We realised, at the highest level, that today rank criminals
and mafia elements, against whom people are reluctant to depose before a
court of law, are coming into the electoral arena. Therefore, we said, "two
parallel proceedings or heingus offences”. But there was no consensus.
We deleted that. Left to ourselves, perhaps, we would have applied our
ming to the assets part also. But, again, the overpowering consensus was
"let us have post-election”, for the reasons which | enumerated earlier.

Madam, democracy, by itself, is a very big leveller. We have seen
the results. Whatever be the grievance of Shri Bhardwaj about the Guijarat
elections, the people of Gujarat had given a resounding reply to all prophets
of doom, That is a fact. Let us acknowledge that. If democracy is a big
levelier and democracy makes us humble, Shri Bhardwaj, let us come with
all gualifications and all disqualifications. The people of India know their
mind, whom to give their votes. Having said that, we should always be
keen and committed to undertake the process electoral reforms which are
needed. On behalf of the Government, Shri Bhardwaj, | assure you and
your party as also all other parties that we are open to any suggestions
which are needed to stem the rot which is eating into our electoral system.
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| agree with you that we have to do more. | wish there was more
consensus because we have to pass a law. The Government is open to
any suggestions for further improving the electoral system. With these
words, | request the Congress Members to withdraw their amendments.

The questions were proposed.
SHRI HANSRAJ BHARDWAJ: Madam, he has said something.

THE DEPUTY CHAIRMAN: First of all, ! have a serious objection.
in the Bill, you have only used "he". Assuming that women are going to be
there, it is a very serious objection. Even in the amendments it is
mentioned “he", This is the basic objection, ! ruise. {nterruptions)...

SHRI RAVI SHANKAR PRASAD: Madam, | apolagise.
Unterruptions)...

THE DEPUTY CHAIRMAN: Just one minute. Not only in the Bill
but also in the amendments that are moved by Shri Pranab Mukheriee and
others, the word used is "he". You either assume that there is not going to
be any woman or, if there is one, she will not be corrupt. (nterruptions)...

SHRI PRANAB MUKHERJEE: Madam, "he" includes “she”. |t does
not make any distinction.  {nterruptions)...

THE DEPUTY CHAIRMAN: Shri Pranab Mukherjes, if you look at
the English language spelling, "she” includes "he" and not “he" includes
"sha". (interruptions)....

SHRI PRANAB MUKHERJEE: Madam, | have no problem, if it is
dascribed as “she". (nterruptions)...

SHRI B.P. SINGHAL {Uttar Pradesh): Madam, as a rule, in all laws,
"he" includes "she". (interruptions)....

THE DEPUTY CHAIRMAN: | know that. But | don't respect it.
(interruptions)...

SHREI M. VENKAIAH NAIDU (Karnataka): Madam, we can very waell
amend that.

SHR! FALI S. NARIMAN (Nominated): It is $0 stated in the
enactment of the last century, the General Clauses Act, that whenever the
male gender is mentioned, it includes the female gender aiso. The hon.
Minister should get that section repealed. (nterruptions)...
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THE DEPUTY CHAIRMAN: It is very unfortunate that we have not
done that. You please bring that. Now, it is five minutes to one of the
clock. Do you want t¢ say something, Shri Bhardwaj?

SHAI HANSRAJ BHARDWAJ : | would like to make one request to
the Minister because he has been very kind and the subject is such that we
can possibly have no difference of view. You agree tc cne or two
amendments we have moved. It will add to the comprehensiveness of this
Bill. It won't divert any of the provisions that we should give all antecedents
of a candidate in which whatever prosecution is there. That is what the
court wanted and you omitted it. And if you agree, we will withdraw.

SHRI B.P. SINGHAL: Let the parallel prosecutions be also
mentioned. Why go half way? We should go the whole way. That would
be proper.

SHRI HANSRAJ BHARDWA.S : You suggest it to the Minister. We
will agree.

SHRI RAVI SHANKAR PRASAD : Bhardwajji, | have great regards
for you, | would like tc say only cne thing. Let me again recall what
happened. Madam, let me give my illustration. | have been an activist in
the JP movement. There were twenty cases against me, except murder
and they were all withdrawn. But if we come to antecedents part, we will
have to give the entie thing. Venkaiahj was, himself, a big leader in his
student life, or, other political leaders were there in their own right.
‘Antecedent’ is really a vague expression.

SHRI PRANAE MUKHERJEE: Anyway we will have the debate.
Let us not skip lunch. Madam, the Minister will get ample opportunity to
reply 10 the debate and others will get the opportunity 10 make their views
but now, let us adjourn for lunch.

THE DEPUTY CHAIRMAN: Before | adjourn for lunch, | wil ask the
Minister to keep in mind ‘don't neglect women' while | am sitting in the
Chair. The House is adjourned till 2'0 clock for lunch.

The House then adjourned for lunch at fifty six minutes
past twelve of the clock.

The House reassembled after lunch at three minutes past two of the clock,
THE DEPUTY CHAIRMAN in the Chair.
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SHRI DINESH TRIVEDI {West Bengal): Was the lunch only for
women Members?

THE DEPUTY CHAIBMAN: We had a strategy. You wil see what
we do tomorrow. It is a closely gquarded secret.

SHRI ARUN JAITLEY (Gujarat): Madam, this Bill, which we have
been discussing, has been introduced under very peculiar circumstances.
There are two facets of the entire debate on which | wish to emphasise,
The first, of course, is a matter of concern for this House, for the entire
polity and other institutions of the country, i.e., how to really exonerate
indian politics from the influence of any form of criminalisation. [t is a
legitimate concern. To some extent, the Bill seeks to address this problem.
| wish to deal with it a little later.

The other aspect is in relation to the circumstances under which
this Bill really has been introduced and that aspect relates to the authority
and jurisdiction of the Indian Parliament to legisiate. | say this with a sense
of deep concern that over the last few years, what we had envisaged as
one of the basic facets of our Constitution, i.e., separation of powers where
the legislative jurisdiction vests exclusively in Parliament, has been
increasingly getting obliterated and getting substituted by, what is known as,
judicial legislation. Through a process of judicial legislation, an encroachment
has been increasingly made in the Parliament’s jurisdiction to legislate. And,
perhaps, one glaring example where such a situation has arisen is in relation
to the circumstances under which this Bill really has been enacted. Madam,
the Constitution of India under Article 327 very clearly provides, "In relation
to elections and conduct of elections, it shall be the Pariament of India, that
is, both Houses of Parliament, of this Parliament, which shall legislate in
refation to all laws in relation {0 the conduct of elections.” Pursuant tc that,
we have enacted Representation of Peoples Act, 1850 and 1951. In the
1951 Act, in Section 38, we have clearly provided what are going to be the
conditions of a wvalid nomination paper. Those conditions for a valid
nomination, which deals with scrutiny of nominations and when the
nominations can be rejected, are mentioned in the legislation which this
august House, aiong with other House, has framed, which has stcod the
test of time. If there is a need to add upon further conditions of a valid
nomination paper, it is this Parliament; it is this House and the other House
alone and no other institution, however Constitutional or august those
institutions would be, who really have a jurisdiction to interfere in that
process of enactment. Unfortunately, we faced a judgement of the Delhi
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High Court, which amongst other factars, mentioned, "There would be a
requirement that every candidate to an election would be required to file an
affidavit and along with that affidavit, the candidate would be expected to
give details of several facts in relation to the candidate.” | must submit that
the Election Commission of India, at this stage, had cpposed this direction,
which was made by the Delhi High Court. They contested this direction,
They did not agree with this direction. The details, which were asked for,
were in relation to offences which a candidate is accused of, assets
possessed by candidate or his spouse. The third is most important - the
facts giving insight into the candidate's competence, capacity and suitability
for acting as a Parliamentarian. Now, this matter, which is to be decided by
the uitimate sovereign, which is the people of India, somehow got
substituted and, therefore, to the Returning Officer, you have to explain why
you consider yourself competent to become a Parliamentarian or a
Legisiator.  And, the fourth information, which the Election Commission
considers necessary, is for judging the capacity and the capabilty of a
political party fielding the candidate to an election to Parliament or a State
Legislature. Now, it is the Election Commission, whose only jurisdiction is
to make sure that there is a conduct of free and fair election, will now
become some kind of ombudsman or a monitor and start determining what
kind of capacity and capability a political party has. It is a matter, which is
to be judged in a democracy by the people of India, not by the Election
Commission or its Members and this direction was issued. The Election
Commission, at that stage, was still opposed to these directions. In fact,
when the Government of India questioned this direction before the Supreme
Court, the Election Commission even, at that stage, was opposed tc some
of these directions, which have been issued. | was just now perusing the
affidavit which the Election Commission had filed. The Election Commission,
in fact, had gone to the extent of saying that some of these directions
would result in a situation which would be destructive of the very
democratic institution itself. We then had a change of personnel, as far as
the Election Commission was concerned. The stand was changed and
finally, the Supreme Court, in its Judgement, has given a direction in which
it says, "There are five details which a candidate now has to present.”
Now, what is extremely interesting, when | speak in terms of encroachment
of jurisdiction of the Pariament. The Supreme Court laid down guidelines
that now it is necessary in addition to what is stated in Section 3s, that is,
conditions of valid nomination paper, there are judicial directions, in addition
to what the Parliament decides, as to what a candidate must disclose, |
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can understand some of those directions may be very well meaning. But,
then, it is for this Parliament tc decide that those well-meaning suggestions
have to be incorporated in the law. The jurisdiction which is vested in
Parliament, through this process cannot be taken away by the Supreme
Court, under any jurisdiction, because the legislative jurisdiction vests alone
with the Parliament. And, the directions were and | deal with each of the
five directions. "Whether the candidate is convicted, acquitted, discharged
of any criminal offence in the past. If any, whether he is punished with
imprisonment or fine.” So, whether you have been convicted, whether you
have been discharged, whether you are a trade-union activist, whether you
are a politicat activist or whether you courted arrest under section 144, you
must have all those detaills, and if you forget to mention any of those
details, the conseguences will then arise, convicted or acquitted or
discharged. During the process, before this ordinance came into effect, two
or three by-elections were held after this judgement. And for those two or
three by-elections this judgment was in force. Qut of my own curiosity and
education | tried to bring about and see what candidates to those by-
elections reafly had to say ahout these details. Mr. Narayan Dutt Tiwari
contested the by-election in Uttaranchal. In his nomination paper, which |
had an occasion to see in some other institution, said."l remember that |
was jailed in 1942 but the section, the court, the dates, the acguittal, the
discharge, the judgement alt are not with me.” Now, this would be true in
relation to people in different political actwvities, to give details of every case
where they have been discharged. And there is no distinction, as to which
case you have been convicted in and in which case you have been
discharged, whether it is a casz of political agitation or any other. Madam, |
do recollect, if | speak from personal experience, | had seven prosecutions
against me during the Emergency. If | am asked to fill up a nomination, in
consonance with this judgment, | am sure, the nomination would be liable to
be rejected. | do not remember the details of a single one of them. The
second was, prior to six months; if there is any case pending that is related
to the first one, assets of a candidate and his or her spouse and that of
dependents. Now, as the candidate having to give details of his assets, |
can understand that if you want probity in public life, people who get
elected must disclose their assets; Ministers disclose their assets to the
Prime Minister, there are several legislatures which have made a rule that
there must be declaration of assets after you have been elected. So, after
getting elected, if there is any increment in the assets itself, the people are
entitled to know. But, in this case, before you get elected, merely because
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you file a nemination, you must make your assets public and even though
the present law has a provision for a subsequent declaration of assets. We
must always bear in mind that when assets are declared, the experience
has been that those with declared assets declare their assets, those with
undeclared assets do not declare their assets. So, the honest man’'s assets
always become public and the person who falls in the other category, his
assets always remain a secret because they are the non-declared assets.
But this has been one of the demands which has been raised for the last
few decades, therefore, this issue has continued. Liability, if any, particularly
whether there are dues of any public financial institutions or Government
dues. Now, there could be a dispute. There could be a telephone bill
pending, there could be an electricity bill pending, there could be some
appeals of the income tax which are pending. How is each one of them,
relevant tc his right to contest election and the voter's right to elect him?
What are the consequences of this? And | will show subsequently what
the Election Commission did, When they realised that the Parliament’'s
jurisdiction was taken over by the Supreme Court, the Election Commission
decided,"Let me chip a little more of it and take some of it myself." The
Election Commission also induiged in a parallel iegislation. And the effect of
this was that if | were to file my nomination and say that the bank has a
claim of Rs.50 lakhs against me, my opponent could well file an objection
and say,‘well, with an interest, it is not Rs.50 lakhs, it is Rs.80 lakhs®; and
the Returning Officer, with that one day available to him, would become the
adjudicating authority of my educational qualifications, my assets, bank
claims against me, my dues and bils which are pending and once the
nomination is rejected, even if it is wrongfully rejected, then the remedy
under article 329 would only be to file an election petition. Let us recollect
that in a recent election held in one of ocur neighbouring countries, a
provision of this kind was introduced, which newspapers have said and
responsibie  international magazines have said, was used to subvert
democracy in that country. A qQualification requirerment was put in, And
under that qualification requirement, one leading poiitician, alse a former
cricketer, found his nomination on the same qualification rejected by one
Returning Officer and accepted by another. People who are expected to be
candidates, people who are expected to be graduates brought certificates
from Madarsas. So, the Returning Officer rejected some certificates and
accepted some certificates and there had been a great debate in that
country that the law of having graduates only can contest was actually one
of the principal weapons used to subvert democracy or subvert the process
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of elections in that country. And lastly, of course, was in relation to
educational qualifications. What is very curious is that, not being satisfied
with this direction, the Election Commission, after the change of personnel,
asked the Supreme Court to issue these five directions and give the power
to its Returning Cfficers to decide whether or not the ails given were
correct. If incorrect details were given, the Election Commission wanted its
Retuming Officers to have the power to reject the nomination papers. The
Commission filed an affidavit seeking that power. The Supreme Court did
not give the Commission this power. Now, why | said this related to
Parliament's jurisdiction was, because even when the Supreme Court did
not give this power to the Election Commission, the Election Comrission,
but for this Ordinance, decided to give that power to itself. And pursuant to
article 324, the Election Commission passed a directive on 28" June, 2002,
and, in that direction, it said, "Every candidate must file his nomination
paper. Non-furnishing of the affidavit shall be considered to be a violation
of this order. And, lastly, fumishing of any wrong or incomplete information,
or suppression of any material information by a candidate, or from the said
affidavit, may also result in rejection of the nomination paper*. So, if this
Crdinance had not been brought, and if this Ordinance did not now become
an Act, which has the effect of nuliifying some parts of the judgment and
this order of the Election Commission, the situation would be that the
judgment would revive and the corder of the Election Commission would
revive, as a result of which the ADMs, SDMs and Collectors -- who are
Returning Officers in that 14-day pericd when the nominations are to be
fied, and in that one or two day period of scrutiny of nominations -- will
first become ombudsmen of assets of candidates, and will decide whether
or not sormebody has correctly declared his wife's jewellery, or, will become
ombudsmen to decide whether or not bank loans and electricity dues have
been comectly mentioned. In fact, the other by-election which was held
was the one in which Dr. P. C. Alexander got elected to the Rajya Sabha. |
had a chance to see his nomination also. The other, as | mentioned earlier,
was of Shri N. D. Tiwari, when the judgment was in force. Mr. N. D. Tiwari
did not remember, on what date the judge had convicted him in 1942, the
number of days he had spent in jail. the sections under which he had been
convicted and sc on. So, a convenient and pliable Returning Officer could
legitimately be made to have rejected his nomination papers. Dr. Alexander
knew all his qualfications and he had mentioned them. But in that thick
affidavit, which he was required to file, where his school and college passing
out details and the details about his post-graduation and Ph.D. were
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mentioned, Dr. P.C. Alexander -- as eminent a person as him -- had not
flled in some of the details. Any Returning Officer could have got up and
said that it was not correctly filled in, and therefore, the nomination paper
could have got rejected on that-ground.

Now, | raise this question for the reason that the issue of probity in
public life has to be independently considered., The first issue, which this
House must be concerned with, is that the effect of this law is to
substantially set aside the effect of the judgment of the Supreme Court and
the effect of the order of the Election Commission. Besides being
impracticable in many manners, both the judgment of the Supreme Court
and the order of the Election Commission, have taken away the legislative
jurisdiction of the Parliament, and decided that now a pant of the legislative
jurisdiction goes tc the Supreme Court by this judicial power and a part of
the legislative jurisdiction gets further added on to the authority of the
Election Commigsion, and it may be saying that, *Well, now | will have the
power to decide on this". What is the effect of this? Section 368 of the
Representation of the People Act may give 4-5 reasons on the basis of
which a nomination can be rejected. Read jointly, the effect of the Supreme
Court judgment and the Election Commission; they have added five more
reasons why a nomination can be rejected, and some of those reasons give
absolutely arbitrary power which -- as | said on the basis of the experiences
of one of our neighbouring countries -- could be effectively used in a given
situation to subwvert the very institution of elections. We have seen that
happening in our neighbouring country, and this is something which we
must be very careful about; and one of the reasons, | befieve, why this
legistation must be passed is that this encroachmemt on parliamentary
jurisdiction by any other authority, however high it may be, has to come to
an end. This cannot be permitted to continue. If it does continue, it brings
about an imbalance in the entire functioning of our democracy where
separation of powers between the Legislature and the Judiciary is a part of
the basic structure and is an inherent component of our democracy.

Secondly, Madarn, as far as the main issue is concerned, the
concern really has been on issues of criminals entering public life, how do
we stop that. That is an issue which the Parliament has to now consider
how to address. We have had several aill-party meetings. There have been
suggestions of the Law Commission; there have been suggestions of the
Election Commission that the framing of the charge should be considered as
sufficient to prevent a person from contesting elections. Whenever all-party
meetings have been held, except for one party from the State of Sikkim,
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almost every national party was oppesed to this suggestion, not because
they wanted tc encourage criminals to enter politics, but because of one
reality every political party was aware of, law and order is a State subject.
The power to prosecute is vested with the local police; it is a power with
every Sub-Inspector of this country. Once you record two statements ahd
file a prosecution, the moment a charge is framed -- a charge could be
framed for gheraoing the management in a trade union movement; a charge
could be framed for being in agitational politics; a charge could be framed
for being in illegitimate criminal activity alsc. Under all these circumstances,
who will make this distinction? Sc, the political parties felt that the final
arbiter of this really has to be the people of India. Therefore, if it has to be
the people of India, they must know who they are electing, who they are
not electing; you need to educate people, you don't need to create bars
and give jurisdictions because if you give the power to stop a person from
contesting an election, then the situation becomes difficult. Let me give a
realistic example. Let us take a situation when our first elections were held,
almost every leader of our freedom movement had criminal cases against
them. Let us look back at the 1977 elections. There was hardly a member in
Mr. Morarji Desai's Cabinet who did not have some form of prosecution
against him or the other filed during the Emergency. All you have to do was
to file prosecution of this kind, get the charges framed, then say, 'the bar
on you comes.” Therefore, the present legislation which has been brought
about by the Department of Law is well-considered. It balances the
situation; it gives the people the right to know what are the serious criminal
cases against a person on the basis of his affidavit. Thereafter, after he gets
elected, it gives the people the right to know what his assets are. There is
some nexus between his assets, increase in assets with any possible
misuse of authority. The nexus should not be for what he had possessed
before he ever became a candidate. The nexus has to be that once in
office, you have not misused your office to collect further or to increase your
assets. Therefore, the legisiation in this regard is a balanced piece of
legisiation which has been brought forward. | would urge this hon. House to
consider this fact, and therefore, also the fact that this House has to assert
its jurisdiction and authority to legislate, which is being graduaily taken
away. It is with these woras, Madam, that | support this Bill which has been
brought about by the Minister of Law,

SHRI NILOTPAL BASU: Madam Deputy Chairperson, | have heard
very carefully to my very dear Minister of State for Law, who was a little bit,
in my opinion, exuberant in his defence of the Bill, and to other Members
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Shri Bhardwaljji and Shri Arun Jaitleyj. The point that | would like to make,
at the very outset, is, people have gone into the detailed background of
how this Bill evolved, but the presumption on which we support this Bill is
completely different. We also don't agree with the prasumptions with which
some of us are supporting this Bill. As has been stated by a number of
speakers, the High Court order; subsequently, the Election Commission
order created this problem, whereby all of us agreed that this is a clear-cut
encroachment on the powers of the Legistature. Therefore, it can't be
accepted, But the underlying presumption that the right to information is a
fundamental right--though it is not as yet--and that information on the
criminality or the suitability or the money power that a particular candidate
may be having, that mere information to the citizenry and the electorate, is
in itself, an overriding safeguard for cleansing the political and electoral
process of the influence of cash and muscle power, is very wrong.

Madam, in the all-party meeting, which we attended along with
many other colleagues in the House, our leader in the other House was
pointing out that he has been Member of Parliament for the past, almost, 30
years; that he has been an active Parliamentarian, and tried to visit his
Constituency, but he has not been able to visit all the vilages in his
Constituency.

So, even if the affidavit is filed by the candidate, the chances are
very few that that information will eventually go to the electorate. | don't
think, the fact of the matter is that the electorate or the pecple are glecting
legisiators who are history-sheeters, who are having a criminal background
because they don't know of them. In spite of the full knowledge about the
background of a candidate, such candidates are getting elected. So, | think,
something more fundamental is involved in the process of cleansing our
polity, cleansing our electoral process of the criminality and the influence of
the money power. In fact, Madam, if you see, today, the same kind of law
operates in the whole of the country. But in certain States, you find less and
less allegations about the kind of legislators they are electing, and in some
States, there are more and more allegations aboui the legislators having
criminal background.

Bhardwajji correctly referred to an NGO document which is sent to
all of us. | am sure, if an election in West Bengal were held today, any NGO
would find it dificult to list the names of so many candidates who are
fighting elections. | think, the presumptions are also very wrong, because
the focus has to be on the present. The past background, as has been
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rightly pointed out by many speakers and | agree with them, is not the main
issue. As responsible elected representatives of the people, what are we
doing? As legislators, those of us who are not in the Executive, are we
misusing our power because we are not supposed to have the powers of
the Executive? What about the incremental changes in our assets? Would
probity be there? Unfortunately, when the Government was quite prompt in
addressing itself to the situation arising out of the order of the court and the
Election Commission, its alacrity or pro-activity was not equally displayed in
terms of addressing those fundamental questions. Madam, | would like to
refer to the CVC Bill, on the basis of which a report had been submitted by
the Standing Committee. Why has it not come up? As far as the Lok Pal
Bill is concerned, long ago a report had been submitted, but why nothing
has been done? The Vora Committea report is there. | would ke to know
whether the present Government has done something to follow it up. | find
Dineshbhai Trivedi smiling quietly. He was one of the Members amongst
many of us, earlier he was on this side. Some follow up action has to be
done. Some follow-up has to be done. Why are the recommendations of
the Indrajit Gupta Committee Reaport still at large? On this whole question, |
find this very unfortunate situation. Ravi Shakar Prasadji, while piloting the
Bill, mentioned many things, including the corporate funding also. Now, as
such we see in today's, process 30 much of corporate influence. Why
should we have corporate funding? It is this Government, which says that
business is business and the Government should have nathing to do with
that. So, where the funding of institutions is the responsibility of the State,
then why should it be left to the business? How is that all candidates,
irrespective of their political affiiations, will get the same kind of support?
Why is that tax break Government advocating for corporate funding of
slections? These are serious questions. Now, we do not believe that
without State funding you can really have a clean process of elections.
Questions are being raised about why Rajya Sabha voting should not be
open. | know we may be very, very isalated in this, But you see the
problems of internal functioning of a political party. 1t is our failure. The
parties, which cannot keep their flock togsether in the Assermbly and their
Members get bought up, this is their problem. We have to reflect on that.
If this political process has come to such a pass....(nterruptions)..

SHRI SANGH PRIYA GAUTAM (Uttranchal): Also include those
parties, which sponsor criminals. ...{nterruptions)..
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SHRI NILOTPAL BASU: Now, the difficulty with Gautamji and
others on that side is that they take holier than thou attitude. Now, the
problem is that if my ideology, my programme is not strong enough as to
inspire foyalty not only from my ordinary members but from elected
members whom | have given tickets, the responsibility of that you put on
the House that, okay, one of the basic features of the pariamentary
democracy, that is, the secret ballot would have to go. What about parties
lock, stock and barrel switching over their position? Certain parties say, “If
you elect us, we would not go with any other party.” But after the
elections, they suitably change. Gautamiji's party has done this in Uttar
Pradesh, Mayawatiji's party has done this in Uttar Pradesh. So, what
about that? Can you with such laws really bring an end to opportunism in
politics today?  Sn, the issue is much more findamental.  Certain
fundamental issuss wili have to be addressed by the cdilective puaiy. |
agree. Today our credibiity is at stake. Unless each of us, each of the
political party in its own way does not go for this kind of an introspection,
we cannct stop the process of becoming irrelevant in this country, vis-a-vis,
our people. We do not command that kind of respect that our earlier
generations, which were thrown up by the Freedom Struggle, did. It is
something to ponder over. So, Madam, we maintain this position that this
‘background’, etc. are wholly unnecessary. But still since there is a
consensus, we go with that consensus. And about assets, | would like to
mention that actually we are also ineffective in placing our position. This
‘asset’ the provision which we are having in this Bil, what | have seen in the
Report of the Ethics Committee of our own House is already there. It is
another matter that we have not been able to collectively implement the
recommendations of our own House Committee. But the provision that we
are today adding ‘after having been elected within 90 days' that provision,
that recommendation is already contained in the Report of the Ethics
Committee. And, if you look at the point of educational qualifications, it is
an elitist concept. Till today, opportunities for and access to education are
basically, a priviege. Therefore, the under-privileged sections, will be denied
certain rights. This comes out of some institution. It is very unfortunate,
though | was a little amused by Mr. Jaitiey's emphasis on the change of
personnel in the Election Commission. Institutions and their orders or their
decisions have to be seen in the context. | understand his agitation or
iritation over some other decision of the Election Commission. On this, |
think, a better method would be to go by the merit of each and every
decision and not try to dwell too much on the question of personnel.
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The other issue | would like to point out very humbly is this. |
agree with Bhardwajj. There was a difference of opinion. The Congress
Party wanted to go a little further. As | have already stated, | feel, even this
cannot stop the kind of c¢riminalisation or money power. We have made
that position clear. But, the point is, a reference to clause 8(b) of the so-
called draft, which was removed on the basis of consensus, should not
have been made on the fioor of this House becaur.e, | think, it is more than
myself, Mr. Arun Jaitley, himself who has pointed out that it had no basis.
We know how the security agencies work, not only on the question of
framing of charges, but alsc on staging encounters and having people killed.
There is a lot of suspicion about that. So, that could have easily become a
handle. We are also seeing the efforts of the agencies depending on which
side you are on as a politician.

Today, in the morning, the Report and Evidence of the JPC on the
Securities Scam was presented to the House. One particular stockbroker
had financed a particular website which brought out certain investigation
report which indicted the Government. And look at the way he was being
hounded by the security agencies! Today, this kind of standards prevail in
this country. Therefore, we also cannot give any arbitrary powers to the
Government, to the authorities and to the agencies that are there.
Therefore, having said this, the right to law-making is the supreme right
which should be retained by the Parliament and, | think, we have no
problem with this Bill as such.

These are some of the points which | would like to submit
because, we believe, the struggle for cleansing our polity from the influence
of money power and the process of criminalisation requires a much, much
larger effort and on those questions, the alacrity and the pro-activity of the
CGovernment, in terms of legislative action, is very much wanting. Thank
you.

SHRI RAVULA CHANDRA SEXKAR REDDY (Andhra Pradesh):
Madam Deputy Chairperson, | rise to support the Bill. For sustaining a
healthy democracy, we need people who can occupy positions with
dedication, commitment and service-oriented.

While supporting the Bill, | would like to highlight a few points
which were discussed here earlier and also debated outside the House. !s
electoral reforms process has got a long history. A proposal for electoral
reforms was first sent by the Chief Election Commissioner in 1972, but could
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not be taken up for consideration due to dissolution of the Fifth Lok Sabha.
Then, the Election Commission had sent some more proposals, again, in
1979. But they also had to meet the same fate due to dissolution of the
Lok Sabha. Then, again, revised proposals were submitted to the
Government in 1982, 1986 and 1889, which all gathered dust, Only in 1892,
a few proposals made by the Chief Election Commissicner were accepted.
Now, these proposats, which are before us, are important ones, and are in
the right direction. Through this amendment, | am sure, if not totally, at
least, the major areas of politics are going to be cleansed. | congratulate
the Government, which against all the odds, has brought this piece of
legislation before the House for its consideration. By bringing this
amendment, three sections are proposed to be inserted. Under section
33(a), details with regard to c¢riminal records of a candidate are being
sought. We support this Bill. The voters have every right to know about
the candidates who are in the fray. The people should have information and
knowledge about the probable representative of their area. It is a must. As
per section 33(b), candidates will have to furnish alf the information. A new
chapter, 8(a), is also proposed to be inserted. This is regarding declaration
of assets -- both movable and immovable -- which belong to him, his
spouse and his dependent children. Apart from assets, he will have to
disclose his liabilties also -- whether he has raised any loans from the
Government or banks. This is a post-election disclosure. Froposed section
125 {a) deals with the penaity for furnishing a false affidavit. This may
attract six months' imprisonment or a fine or both, Here, 1 would like to
mention one thing that one should exercise caution with all these things,
otherwise some people may try to mislead the authorities also. There may
be certain things, lke bona fide mistakes, technicalities, and declarations
with good faith and not a wilful omission. All these things are to be taken
into consideration while furnishing an affidavit. Or, when a complaint is put
to test, these precautions must be taken into account, otherwise people
may suffer. ireparable loss., Then, as far as criminalisation and declaration
of assets are concerned, | am proud to say that in 1997-98 itself, the
Andhra Pradesh Legislative Assembly had accepted the report of the Ethics
Committee. It is mandatory on the part of every Legislator to furnish all the
assets and liabiities to the Speaker. Our party, the Telugu Desham Party, is
committed to cleaning the politics, more particularly, avoiding the inguction
of criminals in the party. We screen at the time of enrciment of
membership itself. We try to avoid induction of such persons who are
involved in criminal activities. We keep them away from the party. Every
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political party, instead of relying on laws and amencdments, shouid have
some introspection, and should be cautious while selecting their candidates.
The people should have better representatives, for that reason political
parties should take utmaost care and caution while selecting their candidates.

Coming to the Rajya Sabha election, we support the suggestion of
the hon. Minister. We welcome the open election system. | am proud to
say that from our party -- we are thirteen Members in Rajya Sabha -- we
had not to spend even cne rupee for coming to the Rajya Sabha. No
money is required for this purpose in our State, more particutarly, in our
party. Our party is committed to this. We are grateful to our leader, Mr.
Chandrababu Naidu. At the time of prosecution or cross-checking the
affidavits, bona fide mistakes or technicaiities should be taken into
consideration. With these words, | support the Bill.

8t 7ot viww Wfers: STl wEtE, 75 T oter W R & s aw
arfty SeeH NrTem v g A b P o wwd o aRftefal ¥

1353
3992
EEf]
» %é
%
1]
139
- = ‘
g
%
3
:
1
.
¥
3

oft dw By fem - et o smamt B ot
o Tor vt B sy Rt TR oW Tt s W s 8, W

ff oy T (afendt dmon: & ol Y E
oft v v SR . 3T A1 B, TF ST F9S A ¥ S B e Y
Tdl 28 A o g O it st & | TN B 93w i & 5 g A ¥ oww
iy

@ &, @ T 52 £, tH-uF Feq w9 am 5y W § Afe v sf i
A TR TR RT IITFRINTIA R g s i s wr d, 7%

234



(19 December, 2002} RAJYA SABHA

T AN & d27 EY 1 & W affE ST ¥ IR W, 9iuEiiesy ¥ aER o
A rm it t 1A At T E M Av oAl ¥
fog amr '

T & STy 8 & 7 o e A e 9 &, ¥ o8 g
W o ¥ g7 R &, 9y @ gew R W @n & | e wrd e
FTIH [YEAT G |

AT, I B Uiy ® wEr v 4 oo frften v & o oa
FRaOTH Moo §, s IR s R AR Ir AN AT S e W
a3 ¥ Il = e £, I e i ardad e oI,

Rt a3 R | ST I ft TR T Rt e W o 6
wit Toriftr Zet B v w o frew wwer s |y oY ¥ A oy e
o7 WA e g |

THE DEPUTY CHAIRMAN: Shri Ashwani Kumar. You have ten
minutes.

SHRI ASHWANI KUMAR (Punjab): Madam, Deputy Chairperson, |
will try my very best to conclude within ten minutes assigned toc me.  May-
I, at the threshold, state that | rise with certain amendments to the Bill
which | have introduced on the premise that the Bill, in its present form,
does not measure up to the spirit of the Supreme Court judgement, of
which this Bill is a sequel.

Madam, Deputy Chairperson, it has been my belief, the belief of my
Party and of my Leader, Shrimati Sonia Gandhi, that the judgement of the
Supreme Court articulates the felt sensitivities of the people, at large, on a
very vital issue that impinges on the health of our democracy. in that
sense, we are debating, today, not only the rudimentaries of a piece of
legisiation, we are, in fact, debating today the core of our democracy.
When the Supreme Court adverted to a transparent electoral process, to
reaffirming the contours of a political morality, since declined steeply, we
were only affiming the commitment which the founding fathers of the
Congtitution gave to the people of India. In that sense, Mr. Minister, this is
not an aciversarial debate. It is a debate in which we all join to celebrate
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democracy, of course, bringing our individual perspectives to bear on the
issues and the focusses that we feel must be asserted. | would like very
much to respond to what my dear friend, Shri Arun Jaitley, stated. In fact,
the gravamen of his presentation was that the Bil must be supported,
because it affirms Parliamentary supremacy. It repels an attempt of judicial
encroachment on the legistative domain, and, for that reason, we should
support the Bill as an act of the sovereign, the people of India.

Madam, Deputy Chairperson, | could not disagree more. The
Supreme Court judgement does nothing of that sort. In fact, the Supremea
Court judgement, in turn, states article 324, which has been interpreted by
Mr. Arun Jaitley as giving a licence to the Election Commission to encroach
on the Parliamentary domain, according to the Supreme Count judgement,
can do nothing of that sort, and does ncthing of that sort, because the
Supreme Court, in turn, says expressly, “article 324 operates in areas left
unoccupied by legislation. Therefore, there is no question of a conflict
between the legislative and the judicial functions. The Court further said,
the Commission shall not act in violation of law made by Parliament, where
one exists. It further says that holding of any asset or educational
qualification is not the enlargerment of the eligibility criteria to contest an
election. ‘Mr. Minister, this is a pointed clue to what the judgement says. Alt
that the judgement does is to trace the right of a voter to know from article
18{1){a), a right that this august House celebrated yesterday by passing the
Right to Information Bill. This is the ultimate tribute to India's democracy
that a little man, who goes with a little pencil to vindicate democracy at the
poling booth ought to know who he is voting for. Therefore, | ask myself
the question. Is the Supreme Court so wrong when it says, 'these four
necessary pieces of information that must necessarily influence the chaice of
an inteligent voter as to his choice for the candidate? Is it so grievously
wrong that we have to bring a legislation to negate the premises of the
judgement? | can understand; | can understand certain safeguards, and, |
think, the Minister is right. | think, Mr Arun Jately is absolutely right that
there can be no question of giving the right to reject a nomination paper to
the Returning Officer. But, Mr. Jaitely is wrong when he interprets the
judgement to give that nght. The judgement says nothing of that kind. The
Supreme Court only stated, "Please give to the voler the necessary cr the
requisite information that would compel an informed choice, to vindicate
democracy which is a basic structure of the Constitution." There is not a
whisper, not a line, not a ward in the Supreme Court judgement that says
by an inference, the Etection Commission shall have a right of rejection. if
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you had only said that ..{Jrnterruptions)... If you do not mind
...(nterruptions)...

SHR! B.P. SINGHAL: | just want to correct one thing. You are
communicating a wrong information. Mr. Jaitley has never said that. He had
said that the Election Commission wanted that right. So, the two of them
went together...  ...{interruptions)...

SHRI ASHWANI KUMAR: The premises of the submisgsion of the
Treasury Benches proceeds on the basis that the judgement, as

[THE VICE-CHAIRMAN (SHRi RAMA SHANKER KAUSHIK]} in the Chair.]

nterpreted by the Election Commission, has given a wide handle to the
Returning Officer, to reject the nomination paper. | can understand that
apprehension, That is a wvalid apprehension. But that cannct be a
justification, in my respectful submission, to question the premises and the
essentials and the fundamentals of the judgement. The judgement reflects
the moral vision, a coherent moral vision of a society in transition. It
represents a vision of India's democracy, of how that democracy should be,
and not how it is come to be. That is why, Mr. Minister, we are at pains to
move those amendments, sc that you could bring the Bill and the legislation
in line with the spirit, the substance and the letter of the judgement; and, let
there not be a red herring. Please, for Heaven's sake, let there not be a
red herring. There is no question of any conflict between the legislative and
the judicial domains. There is no question of trenching. After all, as an
eminent lawyer, you would know the celebrated judgement of Justice Black.
In fact, in the U.5., when the whole doctrines of judicial view was being
challenged as being non-democratic, as being a negation of the
parliamentary supremacy, he said, "It is not we sitting as Judges, who do a
thing or invalidate a statute, we do it by the command of the Constitution.”
And the command of the Constitution is the people's command, and the
people’'s command is against the command of this august House.
Therefore, when the Constitution itself confers the power to determine the
contours of the separation functions and the separation of powers, you
cannot fault the Supreme court from doing its Constitutional function. And, it
is the Supreme Court that has reiterated, time and again, that we are not
infallible or that the Supreme Court says is, 'we are final, but not infallible;
final, because the Constitution makes us final." Therefore, Mr. Minister, |
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3.00 p.m.

would, with all humility at my command, completely disagree with what has
been stated on behalf of the Treasury Benches. There is no trenching here;
there is no conflict between the legislative and the judiciary powers. If you
want this nation t¢o know that the political establishment in this country has
not bogged, when it came to electoral reforms, that it has not become a
Judge in its own cause, that it has not found an escape route to dilute the
spirit of the judgement of the Supreme Court, please | beg of you to accept
our amendments because, posterity will then not be able to fault us for not
rising up to the occasion. This is a grave matter, Mr. Minister. It is not an
crdinary Bill. It goes to the heart of the sacredness and the sanctity of our
parliamentary democracy, and, | beseech you, with all humiity at my
command and with all the conviction at my command, let us not bog, let it
not be said that the present pronounce itself against the future. The
democracy of this country, which you and | and the whole House celebrates
together, is something in trust in our hands for the future. We ought to
take difficult decisions. | agree, there could be misapplication of certain
provisions, but they can be easily be addressed by bringing in suitable
remedial protective legislative devices. | would, therefore, in conclusion, only
submit that there are three fundamental things that we should disclose and
disclose in advance, not after tha election. The whole argument that the
misuse of authority is correlated to the office that you occupy, is not the
central basis of the judgement. The central basis of judgment is for the
benefit of the voter, who ought to know who he must elect. Therefore, the
information must be disclosed prior to the election for the electorate at
large, for the pecple at large and for the citizens at large, so that that little
man, to quote the words of Wington Churchill, walking into the booth with a
iittle pencil, puts his choice, on a piece of paper and, therefore,- vindicates
the democracy. | would fike to press my amendments. With these words,
Sir, | conclude.

SHAI R. SHUNMUGASUNDARAM (Tamil Nadu): Sir, the Supreme
Court intervened to recognise the right of the elector on the right to
information regarding the qualification, character and assets of candidates
contesting elections. The Election Commission of india issued an order. All
the political parties met and an ordinance was issued. Now, a Bili has been
accordingly introduced. | support the Bill.
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Sir, there is no difference of opinion. But, why was the Supreme
Court of Iindia constrained to intervene in such a matter? Who is
rasponsible for that? It is the political parties which are responsible for that.
When an election is announced, we search for candidates irrespective of
their criminal background. We go on vying with each cther for alliances
with political parties irrespective of their leaders or important persons in
those parties with criminal records. The people were really nauseated of by
this approach of unholy alliances ¢of the political parties just for the purpose
of garnering a few seats for power. Therefore, the people approached the
Supreme Court. There were a lot of writings in newspapers and magazines
criticising this criminalisation of politics. This approach was hated by the
people of India. The Supreme Court, the Election Commission and
everyone hated it.

Sir, because of our conduct we faulted and here, by this piece of
legislation, we should rectify this. At least, by this way we should ensure
that there would not be criminalisation of politics in future.

Sir, the wvoters must know about a candidate -- his criminal
background. In all probability, a candidate with criminal background would
be disqualified or his election will be set aside by a court of law. n such
cases the voter will be affected. He will be forced to face another by-
election, where the voter has to vote again. Sir, we know what amount of
expenditure do we incur in each election. These election expenses are very
huge. Last time, it cost the nation about Rs.900 crore. This should not be a
play field.. That is why the Supreme Court has rightly intervened and
recognised the right. Sir, when the Supreme Court declared that a voter
has right and afl information of a candidate must be placed before him,
what the Bill is provided for is, only about few cases like whether he is
chargesheeted of a crime punishable with two years, That is why, | have
aiso given a nctice of an amendment. But, this is not sufficient. Suppose,
there is a case which does not attract a punishment of more than one year
-- (Time-bel) just one minute, Sir -- mere conviction of such a case
makes the candidate liable for disqualification. That information has to be
placed. Imagine another situation where a person is8 convicted for an
offence for more than two years; the trial court acquits him and an appeal is
fied in a higher forum and the court is seized of the matter. Should that
detail be not placed before the authorities because the voter has a right to
know about his candidate? Therefore, | have given this notice of
amendment, and, according to me, that is very important. This piece of
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information is necessary for a voter to decide about his candidate. Sir, the
Bill has provided for disclosure of assets of a candidate, or his spouse, or
dependent children, whether they are jointly or severally in possession of
certain movable or immovable properties.  Sir, in my view, this provision is
going to be set aside definitely by a court of law, because we ¢annot ask
for the disclosure of assets of the spouse of a candidate. In the case of a
candidate, yes, we can. Why should we be forced to disclose a spouse’
assets or a minor dependant's assets? If that is the case, why not a
partner, a partner in a business, a friend with whom we are partner, those
assets must also be disclosed. Therefore, there is no parity. Therefore, this
has to be loocked into by the hon. Minister while replying (Time-bef). There
is one more submission, Sir. Sir, all the political parties have to register
under Section 29(A} of the Parent Act, and every time there is a change of
office-bearers, the political parties have to intimate about the change to the
Election Commission. Should not the parties disclose about the criminal
backgrounds of leaders, or office-bearers of panies to the Election
Commission? What is the purpose of this registration? The purpose of this
registration is, the Election Commission of India must know whether these
people, who are holding office in a political party, are genuine and honest
persons, or persons with criminal background.

IueaTeRe (3Tt T Tew #ne):  guar wara wiwd

SHRI R. SHUNMUGASUNDARAM:  Just a minute, Sir. | am
concluding. There, this should also be considered. | would like the hon.
Minister to pay attention to that and request ail parties to disclose criminal
backgrounds of their office-bearers. Sir, with these words, | support the
Bill.
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DR. P.C. ALEXENDAR (Maharashtra): Mr. Vice-Chairman, Sir, | rise
to support the Bil. it is, in my judgement, & necessary step because of the
situation in which the Bill had to be brought before the House. i we do not
pass the Bill now, or, if we accept the amendments one of which are very
necessary, and desirable, it will delay the passing of the Bill because, then,
it will go back to the Lok Sabha and the people of India will draw only one
conclusion from this. That conclusion is, whenever the Parliamentarians
handle a problem, which affects them even remotely, they try to avoid a
decision. Right or wrong, this is the public perception about the Members
of Parliament and the Members of Legislative Assemblies, in general. |
don't consider this Bill good enough, but in the circumstances in which it
has been brought before the House, | think it is our duty to pass this Bill.
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Why don't | consider this Bill good enough? During the last several
years, we have been trying to introduce reforms in the electoral system in a
piecemeal manner. We don't realise the simple fact that the electoral
system, which is the core of the parliamentary democracy, is an integrated
system. |If we handle a problem without handling the related problems, it is
as good as not handling that problem effectively. The piecemeal approach,
which had been followed during the last 30 years of electoral reforms in our
country, has landed us in a situation where the whole system has become
discredited in the eyes of the people and we ourselves realise it.

A mention has been made by Shri Bhardwaj about the need for a
comprehensive approach to electoral reforms. It should not mean a
committee again. So many committees have gone into the electoral reforms
issue, starting from the Jagannath Rao Committee, the Tarkunde
Committee, the V.R. Krishna lyer Committee, the Indrajit Gupta Committee,
the Venkatachaliah Commission, the Law Commission and the Election
Commission, We have any number, of good recommendations and
suggestions emanating from various Committees and Commissions. Al that
is needed is, the will to implement them. If somebody sits down and tries
to tackie the problem in an integrated, comprehensive manner, a draft Bill
can be brought before the Parliament any time,

One argument that has been raised against a comprehensive
legislation for electoral reforms--1 read about this point in certain articles and
speeches--is that no other advanced democracy has a comprehensive
legislation covering all aspects of the electoral systern or parliamentary
system. One or two western countries have attempted a few reforms
partly, but no comprehensive electoral reforms have been attempted. But
my point is that India, unfortunately, is not in a situation as that of the
advanced democracies. Our system has falled. Our electoral system has
brought us more discredit than credit during the last several years, It has
been brought out by the Chief Election Commission that the Eleventh Lok
Sabha had 40 MPs with a criminal background. Some people may justify it
by saying that they are technical offences or they are not serious encugh to
be called criminal offences. But the fact is that 700 MLAs -- | am referring
to that period -- and 40 MPs -- | am referring to the Eleventh Lok Sabha --
had criminal background. If you say that the western countries are not
having it, therefore, we cannot go in for it in the east, maybe, it is only
evading the issue.

243



RAJYA SABHA [te December, 2002]

May | make some suggestions for the consideration of the hon.
Minister, through you, Sir? You may take note of the following seven
points which | am going to make and try to bring a Bill, In my view, if you
adopt all these seven points, it may satisfy all sections of the people.

First, defection should instantly result in disqualification. This
subject has been discussed threadbare in our country and the inavitable (ast
step that we have to take is, as | said just now, instant disqualification,
Second, there has to be a statutory limit of 10 per cent of the strength of
the Lower House for the size of the Ministry. We try to fight corruption but
we forget that defection and corruption arise largely because of the anxiety,
greed or ambition, undisclosed in many cases, of MLAs and legislators.
Once they are elected to a legislature, they have also the right to sit on the
Treasury Benches or to become Ministers. Third, no legislator should be
appointed - though in the States, it has become a common practice - as
Chairman of any corporation or public sector undertaking. A lot of
corruption takes place and a lot of maipractice takes place becausa we
accommodate certain people, who cannot be accommodated in the
Ministry, through chairmanship of corporations or public sector undertakings.

Fourth, if you have a coaltion government, there has to be a
prescribed minimum strength for a coalition partner to have a seat in that
Government. You can be a member of the coalition or the group, but to
become a Minister there has to be a minimum number of members in the
party. There are States in India where a one-member party or a two-
member party has representation in the Council of Miniviers.  This has
created a vested interest in party splitting because 10 be srmall in number
has become advantageous as they get ministership or other positions, Fifth,
no political party, which does not publish its audited accounts for the
knowledge of the people, for the information of the pzople, should be
allowed as a registered party. The allocation of symbol is only for registered
parties. Every one has to submit himself, every party has to submit itself to
this bare necessity of having to publish audited accounts; the statement of
income and expenditure. These are the main holes where corruption takes
place. | am not taking of the small loopholes. We have to plug the big
holes, Sixth, affidavit should be filed about the assets and liabilities, not
merely by the person who has been elected but every candidate should be
asked to do that.

Mr. Vice-Chairman, Sir, | would like to claim a very special privilege
here. Probably, | am ihe only Member of Parliament today who had filed
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affidavit about my educational qualification, my assets and liabilities, my wife's
assets and liakilities and the criminal backgroung that | had not, but | had to
say, in black and white. At that time, when | filed the affidavit that was the
rule. | had no difficulty. The same way if you want to get into hallowed
things of the legislature in the Parliament or Legislature, you should have the
courage to tell the whole world 'these are my assets and liabilities', | can
find hundred arguments against this. But, if we want parity in the
parliamentary system, we have to be harsh and severe and insist on this
affidavit. This is not encugh that once you become a Member, you have to
file an affidavit within 90 days. If you want to be a candidate, you should
start by fiing the affidavit. The same thing about affidavit on convictions
about which | have already menticned.

While concluding, | compliment the Government for deleting the
clause of educational qualification. 1 am one with a chain of degrees from
the universities. | have earned them by research; they are not honorary
degrees. These are irrelevant for your functioning as a useful Member of the
Parliament. | have the instance of two great chief ministers in the country.
Mr. Kamaraj in Tamil Nadu who was the most successful Chief Minister for
ten years and Mr. Vasant Dada Patil in Maharashtra. Mr. Kamaraj never
entered the middle school and Mr. Patil never saw the high school, But they
could be parliamentarians and good chief ministers. | am speaking only of
people whom | know. And, therefors, | would congratulate the Minister for
having dropped the qualification clause. With these words, | support the Bill.

(THE DEPUTY CHAIRMAN in the Chair)

SHRI DINESH TRIVEDI : Madam, | rise to speak on a much larger
issug -- neither an amendment here nor there -- and that issue is the very
sustenance of our great democracy. | am very sad today. My colleagus,
Shri Nilotpal Basu, just now salid, "Dinesh Trivedi was sitting on this side”. |
was very much sitting on this side of the House. In one decade, the tide
has taken me form here to there and again back here. People have been
experimenting with different parties. That is a fact of life. Madam, you are
sitting right whera you were sitting at that time. | vividly remember, it all
started -- | want to take you back; | know | do not have much time; | wil
keep myself within the time iimit -- with the tragic death of Naina Sahani.
Today | very fondly remember my good friend, Shri Rajesh Pilot. We had
spent a lot of moments together. Unfortunately, we have lost that great
leader. It was Shri Rajesh Pilot the then the Minister of Internal Security,
who got the Vohra Committee report out in the open. He did have the
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courage to place it on the Table of the House. There was a lot of hue and
cry and there was a lot of upsurge in the House itself. The Business
Advisory Committee gave us two hours to discuss the Vohra Committee
Report. | was very upset at that time. Madam, you know it.

THE DEPUTY CHAIRMAN: You even staged a walk-out.

SHRI DINESH TRIVEDI: The House also got adjourned. | said the
same thing that whether the democracy would survive or not, | insisted and
requested that instead of two hours, we should discuss this issue for two
days. Unfortunately, nothing much came out of it, excepting that a
Committee on Ethics was constituted about which, | am sure, the citizens of
this country are not aware as to what this Ethics Committee does because
|, as a Member of Parliament, do not know much about it. Madam, ten
years back it was a small little cut which | have on my little finger here. We
neglected that small little cut which went into the body politic and poisoned
it. This is my apprehension. it is a destiny that | am again standing here
and speaking on that very subject. | had warned then that this was the
beginning of gangrene and if you did not address this issue, your entire
body pelitic would be poisoned. | am afraid, | dare to say that yes, the
entire body politic today has been poisoned. | may not be far from reality.
| am talking about what the perception of the people today is, which we
have established in today's debate where we have collectively agreed that
yes, there are criminals amongst us, whether in the House or cutside, but,
they are very much there. S0 the entire body poiitic has been poisoned.
Today the situation is much worse. in the years 1983 and 1995, when we
were discussing this issue of criminalisation, terrorism was not this much
widespread. Today, Madam, terrorism is literally at our doorstep. | heard
the speeches of hon. Jaitleyj and Bhardwajj with rapt attention. | agree
with both of them. When, Jaitleyji mentioned that we cannot give our right
of this hon. Parliament to any other institution, however independent they
may be, | totally agree. But | would just like to know, why has this come
about? |, as a Member of Parliament, then had to knock the doors of
Supreme Court, when nothing much came out of the Vohra Committee. |,
as a citizen of India, had the right to know who those criminals were that
the Vohra Committee talked about, who became Members of Parliament,
Members of Legislative Assemblies and who bureaucrats, who became so
powerful that they had access to criminals or they themseives were
criminals. But, there were no answers. Today, Madam, | am very sad that
in spite of that hon. Supreme Court's judgement on my petition, | would be
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not far from reality to say that it has not been implemented, and | am very
sad on that. Madam, | would just like to take..

THE DEPUTY CHAIRMAN: | think now....

SHRI DINESH TRIVEDI: One minute, Madam, and ! will read just
one paragraph to remind people of what the Vohra Committee had said. It
says and this was stated by the Director of Intelligence Bureau that network
of mafia is virtually running a parallel Government. Madam, this was ten
years back. And, today, we are only discussing and discussing and | may
not be again incorrect to say that we are not being sincere about it. We
are talking about the all-party meeting. | do not know; our party was not
there. But, what came out through the media and the press reparts that it
was unanimous; everybody agreed on which the hon. Minster aiso
mentioned. So, | think, somewhere down the line, whén we have passed
this Freedom of information Bil, | do not see much of a problem in having
the background of a candidate declared, while he is contesting, while | fully
agree with the disqualification clause. We cannot leave it to one Returning
Officer. But, Madam, when we look for a boy for my sister or my daughter,
we look at all the background. We ask for all the information, but when it
comes 1o electing somebody who is going to be custodian ¢f this country,
we say no, there are mafias who are going to kidnap him, if he is going to
declare his assets. Madam, there is something called 'income-tax retum’.
Why can't we just use that? This is my income-tax return and that is about
it. Then, we say, "No, after you get elected then, you can declare your
assets.” itislke o gt o Fom sy N st wwweT s §
uar @M | Madam, this is not acceptable. And, look at that duality. We
have this clause in the Bil, which says that if a candidate gives
misrepresentation, he goes to prison, ha is fined and other things fike that,
but it is silent on what happens when Members of Parliament like me give
the declaration. It is just a privilege of Member of Parliament and we all
know, with all respect to the Parliament Privilege, what happens there. So,
Madam, | personally would have felt very happy if instead of, or in addition
to, the discussion of all-party meeting on this very important subject, which
we have neglected for years together, it is again thanks to the hon.
Supreme Court and | dare say, if Supreme Court Judgement would not
have come, we might not have been discussing this issue today afso. So, |
am grateful to the Supreme Court.  Madam, as | was mentioning, if only
we had a proper dgiscussion and brought in a comprehensive Bill, then, it
would have been more meaningful. Having said that, it is not late; we can
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stil do it. We should not forget it, even after this Bill is passed here. Let
us take at least one step forward.

Madam, | would mention one last thing and | will conclude then.
Hon. Alexanderji menticned about defection. 1t all starts with this. | have a
right to change the party. It is my democrafic right. But | have no right to
cheat the people. OQutside, in election meetings, | oppose a particular party,
but, once | am elected, | join that party which | had opposed. It virtually
means, | am cheating the public at large. And | have no right to do so.
So, the moment you change the party, the minimum you have to do is,
resign from your seat as a Parliament Member or as a Legislative Assembly
Member.

Madam, since this is a step forward, | would support the Bill with
the expectation that the Government would bring in a comprehensive Bl
very soon, maybe, in the Budget Session of Parliament.

SHRI FALI 8. NARMAN : Madam, | support the Bill because it is
better this Bill than no Bill 4t all.

| was very sorry to hear both hon. Shri Bhardwaj, speaking in
support of the Statutory Resolution, and the hon. Minister, speaking in
support of the Bil. | was also disappeinted to hear Mr. Jaitley, althcugh |
was pleased to hear him yesterday on another matter. But, today, ! feel, he
really missed the bus when he blamed the Court and the Election
Commission.

Hon. Members, | suggest, et us be honest and true to ourselves.
We, as a class, are distrusted and disliked by the people outside, Facile
speeches do not mislead the people outside this House. Shri Bhardwaj
said how wrong it was for the Supreme Court to dictate to us. But he
does know the reality. it was his party, along with the party which supports
tha Government now, that successfully frustrated the orders of the High
court on the PIL that culminated in the judgement and order of the Supreme
Court on 28" June, and this has been mentioned in the Statement of
Objects and Reasons in the Bill when introduced in the other House. We all
say we oppose the Supreme Court dictating to us. But as my hon. friend
just now said, the reality is that it was only when the Supreme Court
dictated to the Government on the subject of electoral reforms in -June,
2002, that this Bill saw the light of the day in the Lok Sabha in November,
2002. Both the BJP and the Congress (l) party, along with others,
successfully frustrated first the Delhi High Court Judgement, the Division
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Bench Judgement, because the Division Bench Judgement, amongst other
things, did provide for what this present Bill provides. The Judgement of
the Supreme Court issuing a mandamus to the Union of India was handed
down two years ago, in November, 2000. And, what did the Government of
the day do? It challenged the entire judgement, including these provisions,
in the Supreme Court. They briefed the Attorney General to ask for a stay
of the entire judgement. And what did the Congress (l) party do? When a
notice was issued to it by the Chief Justice of India, on my request, -- |
appeared on behaif of the PiL petitioner, thinking that the other parties at
least would support the judgement or a part of it -- the Congress (I} Party,
particularty, and others, totally opposed the judgement in all its aspects, and
supported the complete stay of the judgement, with the result that the
judgement remained stale for almost two years, until the final judgement
came in June, 2002. Therefore, | think, it is just playing politics on all sides
to say that this Government did this, or, this political party did that. Let us
all acknowledge the fact the political parties did not meet at all until the
judgement of the High Court came in the year 2000. Nobody here ever said
anything about criminalisation of politics. Nobody ever even bothered to
move a Private Members’ Bill. The Congress (I) has a majority here; but
they did not do anything, nor even move a Private Members' Bill seeking
decriminalisation of politics, which it now professess. Frankly, | could not
understand what my good friend, Mr. Bhardwaj wanted to say. He
commenced by saying he opposed the Bill and ended by saying he will
support it. If the Congress Party was so keen on electoral reforms, nothing
prevented it from introducing a Private Members' Bill and pressing it in this
House. Mr. Bhardwaj also spoke about the elections in Gujarat, not once
but thrice. | wished he had not. | am as much concerned, even more
concerned, as to what happened in Gujarat. But | venture 1o submit that if
the hon. Members of the Congress Party had been keen on cleaning up
politicat life and had done something about it, they might not have lost the
Gujarat elections. When public are not given a chance to decide on
policies, they tend to vote on the basis of caste and communalism which
the hon. Member so deplored. Mr. Jaitely and other Members spoke about
aencroachment on the exclusive jurisdiction of Parliament. Who says it was
not? And when did he realise that it was the exclusive jurisdiction of
Parliament? Only after the High Court and the Supreme Court had
encroached on it. And why did he not introduce a Bill for decriminalising
politics when he was a Minister? You always had the jurisdiction before the
High Court and the Supreme Court *ock over and decided the PIL. Political
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parties only woke up then and that is why the public are now going against
us. The truth is, the Government, because they are 'the Government', have
scored over all the political parties today, who have to say ‘'yes' to the Bill-
-'ves’, not initially, but ultimately like the proverbial lady of Kent in the
limerick, who said she would not go, but she went. | am sorry but the
judges and the Election Commission have come out far better in this debate
than any of the hon. Members of political parties either in this House or the
cther on the question of electoral reforms. We in this House, | believe have
a lot to atone for and answer for. Having said this, Madam, one last word,
| heard Dr. P.C. Alexander make an excelient speech and endorse alf his
suggestions and | am glad that he was able, without much difficulty to
disclose all his assets including his moveable property. | am troubled with
these words 'moveable property’. [f the hon. Minister disclose his moveable
property and | disclose mine, | am sure an hon. Member like Mr. Ram
Jethmalani would convince any independent tribunal that both of us had
concealed something. It is impossible, virtually, to disclose all moveabie
assets that you have, bank accounts, | understand, but not your apparel,
your clothing. Now-a-days people have very fancy clothes and | do not
know, how rmuch of it you can or cannot disclosa. | would have thought
that some sort of a measure should have been made for it. But, | am very
pleased to know that Dr. Alexander found no difficulty and | will take a leaf
cut of his book when | disclose my moveable property here. Thank you,
Madam, for permitting me to say these words.

THE DEPUTY CHAIRMAN: | would only like to say instead of using
the words ‘criminalisation of politics', we should say 'politicisation of the
criminals.’ Because it is the other way round. The criminals get credibility
by becoming politicians.

SHRI FALI S. NARIMAN: | accept that.

THE DEPUTY CHAIRMAN: Now, we have two more speakers.
e oY, ATV oY Wil GRE W 2 oY then | can get the reply and so on to
other business.

SHRI R.K. ANAND (Jharkand): | wil confine my debate to only one
clause in the Bill which is 33 - (a) (1) (). | have an apprehensgion in my mind
that the wording of this clause appears tc have been motivated and my
friend can remove these apprehensions. With due respect to my friend, the
hon. Law Minister, | want to say that this Government pretends to be very
transparent. But when it comes to actual practice, it acts otherwise. This
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Government had wanted to become the champion of right to know and that
is the reascn they wanted to and, in fact, got passed, the Freedom of
Information Bill. | need not go inte the history as to why this amendment is
being brought in this House. It is obvious that it is because of the
judgement of the High Court and the Supreme Court. But before | express
my apprehension, | would like to point out one of the quotations, "True
democracy cannot exist unless all citizens have a right to participate in the
affairs of the polity of the country. The right to participate in the affairs of
the country is meaningless, unless the citizens are well-informed on all sides
of the issues in respect of which they are called upon to express their
views. One-sided information, disinformation, misinformation and non-
information, all equally create an uninformed citizen, which makes
democracy a farce. When medium of information is moncpolised either by a
person, or a Central authority or a private individual. This is particularly so
in a country like ours where about 65 per cent of the population is iliterate
and only about half a per cent of the population has access to the print
maedia which is not subject to pre-censorship®. Why | am saying that is this
particular clause has been worded in a motivated manner, is the judgment
of the Supreme Court, and the amendment moved by the Congress, are in
one line and in one direction. It clearly says, "...prior to the six months of
the filing of the nomination, whether the candidate is accused in any
pending case of any offence punigshable with imprisonment of twe years or
more, and in which charge is framed or cognisance is taken by the court of
law; if 80, the details thereof.” Whereas, in the amendment which is being
proposed tc be moved is, “that he is accused of any offence punishable
with imprisonment for two years or more in a pending case in which a
charge has been framed by the court of a competent jurisdiction.” | have
an apprehension. Why | am saying this is that at least six or seven
Ministers of the BJP were involved in ¢criminal cases pending in the court of
law. They have to file an affidavit -- even the Deputy Prime Minister will be
required to file an affidavit in the cowrt of law --that he is involved in a
criminal case, which is pending in the Allahabad High Court. In order to
avoid that awkward position, this amendment is being sought to be moved.
i may point out that in reference to the philosophy of democratic elections,
Sir, Winston Churchill had said, "At the bottom of all tributes paid to the
demecracy is a little man walking into a little booth with a little pencil,
making a little cross on the bit of a paper®. No amount of rhetoric or
voluminous discussion can possibly diminish the overwhelming importance
on the point. And the Supreme Court had added four or five lines more to
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that and it stated, "if we add, the little large Indian shall be hijacked from
the course of free and fair elections by mob, muscle, methods or subtle
perversion or discretion by men dressed in little brief authority, for be you
ever so high, the law is above you". |If you want the public to know, please
have the amendment on the lines of what the hon. Supreme Count has said,
Ctherwise, what is your objection to the amendmaent that is being proposed
by the Congress Party? This is nothing but something motivated. Why?
Because, you don't want your Ministers to disclose to the public at large
that they are involved in a number of criminal cases. | request my friend to
remove the apprehension which is in my mind about the filing of the affidavit
by your Deputy Prime Minister and other Ministers who are involved in
various cases.

SHRI J. CHITHARANJAN (Kerala); Madam, the question of
comprehensive electoral reforms was being raised by various politicat
parties, legislators, jurists and several other sections of our people for a long
period of time, much before the recent decision of the Supreme Court or
ihe order issued by the Election Commission. The people began 1o make
these demands because of certain developments that were taking place.
Cn the one side, in the election process, money power and muscle power
are being manifested on an increasing scale, on the other side, hardened
criminals, who are “history-sheetars’, have begun to contest elections, and,
that too, sometimes, as candidates of certain political parties. Sorme of them
have succeeded in winning elections. Then, they come to Parliament and to
the State Legislatures. Along with that, the conduct of some of the
Members of Parliament and some of the Members of Legisiatures has
created a fear in the minds of the people. One is the question of defection,
and another is the question of corruption. All these things have given room
for serious apprehensions in the minds of the people, as to where all these
things are leading us to, and what will happen to our democragy in future?
That is why these demands were raised. In the past, various Governments
had noted these developments. That could be recognised by the fact that
various Governments had appointed certain Committees to look into certain
aspects of this problem. Those Committees had submitted their reports. The
last such Committee was headed by late shri Indrajt Gupta. But the
Government was sitting over those reports and did not act on the basis of
those recommendations, And now, the Government has come forward with
this Bill. Whatever may be the argument given by Shri Jaitley, the fact
remains that the judgment of the Supreme Court and then the order of the
Election Commission had woken up the Government to bring forward a
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legisiation. | would say that this is a piecemeal legislation. There are very
important items which have to be dealt with. But, those items have not
been dealt with in this Bill. Anyhow; to the extent it covers some items, we
support it.

Madam, while introducing the Bill, the hon, Minister of State for
Law talked about the consensus that was reached at the ali-party meeting. |
would like to point out that there was consensus on ¢ertain items in that
meeting. But, as far as one particular item was concerned, there was a
strong resentment against the fact that the Government is against, or the
Bil is against fumnishing details or information about a candidate's assets
and other details, whether they were involved in any cases or they had been
convicted at some point of time. These were the facts which the people
wanted to know. Why do people want to know all these facts? It is the
responsibility of the Government to see to it that those things are made
avaiiable for the information of the public.

Madam, while supporting this Bil, | would ke to inform the hon.
Minister that we have given certain amendments. In the same way. some
other parties have also given some amendments. More or less, they are
similar in nature. S0, ! would request the hon. Minister to accept those
amendment9 while passing this Bill.

Madam, another thing which | have to say is, there are several
other aspects which have not been covered by this Bill. If the Government is
serious enough in bringing forward a comprehensive electoral reforms
legisiation, then, it shouid immediately take initiative to have discussions with
the leaders of various political parties and come to some common
understanding as to what should be the contents of the new legislation and
as to how it should be brought forward. It should be done as early as
possible. With these woras, | conclude.

THE DEPUTY CHAIRMAN: Now, Shri H.K., Javare Gowda. You
have just three minutes.

SHRI H.K. JAVARE GOWDA (Karmataka): Madam, thank you for
allowing me to speak. | heard the uminaries speak. | aiso was a Member
who attended the all-party meeting. Except for the Sikkim Mernber there
was consensus. Every Member and every party, which participated in the
proceedings, had agreed upon the purport of this Bill. But | have a point to
make.
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Madam, it is a small step in that direction. But by bringing in this
Bill, we should not think that we would bring down the criminalisation of
politics or the electoral process. Any party in this country is not true to its
facts. To cite an example, we all know the extent of expenditure prescribed
for a candidate for Lok Sabha or Rajya Sabha or Assembly election or any
election. But we spend ten times, fifteen times more than what is
prescribed, But none is dare enough to speak up. Alsc, none is coming out
with the mental attitude of the people. Very few honest people, who don't
belong to any party, don't expect anything from anybody. But those of us,
who are in the limelight, or who have had the taste of politics, are after this.
This is the position. The attitude of the pecple also is responsible for it.

The other thing is, we take objections on judgments of the High
Court or the Supreme Court on the framing of charges that were prescribed
for the disqualification. That was one of the reasons why all the parties
agreed upon. Madam, | would like to take two more minutes, becauss,
according to me, this is an important point. There are vocifercus advocates
here, luminaries and a retired Supreme Court judge here. You all know how
simple it is to frame a charge. Unless the veracity of the witness is tested
by way of cross-examination, it is not proved. But if a statement is made
before the police, then, prima facie, the police can frame charges. Under
these circumstances, we didn’t agree to the stipulation of "charges framed
in two cases.” Because, that would definitely spoil the progpects of a
candidate. That is why, all parties agreed to drop that one. That is one
point where we are not agreeing, even the Supreme Court is not right in
that respect. Had they realised the fact, they would not have brought in this
provision or condition.

| would like to touch the other aspect of the matter with regard to
the criminalisation of politics. What is criminalisation? Is it only a law in
violation of the IPC? You see the white-collar crimes. People do not pay
crores of rupees to the Government, but they have become Members of
Parliament, Members of Assemblies, etc! They are free and they can spend
any amount of money indirectly. That is why we are not containing anything.
In order to save one per cent of innocent people, we are not in a.'position
to make a comprehensive law. But to save one per cent of the population,
we are not able to make a comprehensive law, that wil prevent illegal
activities or the use of muscle and money powsr. Under these
circumstances, the course left to us is only introspection no speeches or no
interpretations. The thing is, all the leaders of various parties should sit

254



[19 December, 2002] RAJYA SABHA

together; especially the leaders of the ruling party, the cpposition parties
and the important parties, must come out with policies based on the
philosophy of Gandhian principles. Then only can we make some solid
foundation in conducting elections. Otherwise, | feel, definitely, this Bill also
would not prevent criminalisation of politics. | have no option but to support
this Bill. Thank you.

SHR! RAVI SHANKAR PRASAD: Madam, | am extremely grateful
to all the hon. Members who have participated. | cannot take the names of
all. But the contribution of all the participants has indeed been outstanding,
and true to the tradition of this House, they have reflected not only the
nature of this Bil, but also the need to cleanse the polity itself. The peint
by Mr. Basu, Shri Ram Deo Bhandary and other was well taken that this
ailment would have to be addressed by the polity itseff. Law is there. But
we as political partias will have to rise to the occasion, set our house in
order. | do not want to score any debating point, Madam. But all the
political parties would have to address this serious malaise of criminality.
Law would be there, but the change will have to come about from within as
well. | am grateful to Mr. Gowda - | hope he is here -- who set the record
straight that this Bill embodies the essence of the consensus which
emerged. And, Madam, with great respect, let me say again with a full
sense of responsibility that this Biil is fully in consonance with what emerged
as a consensus there. [t is all a matter of record. | do not want to revert
to that, But, Madam, there are two or three issues here which have been
raised. My very distinguished friend, Ashwani Kumar, a very eminent lawyer,
in his powerful presentation, explained some of his own understandings of
the judgement. | know he had occasion to appear before the court as well.
Those are matters of record | do not need o revert to. He was mentioning
about some of the observations of my very esteamed friend, Arun Jaitley.
He is certainly entitied to his views. What the hon. Member Arun Jaitley
said, if it is-to be understood in the context, his views can be appreciated, if
| may quote only paragraph 58 of the judgement: "Finally, in our view this
court would have ample power to direct the Commission to fill the word in
the absence of a suitable legislation.” Agreed. Now, what the Commission
does? Taking cue from it, usurps further power, tha power to reject,
going beyond the limits of section 368. And all of us are right that when the
power of rejection was usurped with great potential for abuse, that became
a cause of concern. Hon. Member Shri Alexander gave a very good
speech. We have good regards for him. His nomination paper was
accepted, But the ground reality because of the competitive politics in the
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country -- Mr. Alexander, | would lke to say with great sense of
responsibility -- is quite different and this cannon in the hands of a
Returning Officer without any guidelnes was enough to create havoc to
prevent pofitical opponents from contesting per se. That was indeed a
genuine fear which we have experienced over the years by the many in
public life. Therefore, there was a consensus that such a power ought not
to be given, Shri Nariman and other friends talked about -- about hon,
Nariman | have the highest of regards personally -- questioning our record
in the Government as to what we have done in the quest for electoral
reforms. Yes, | am prepared to concede that the maximum wouid not have
been done. But how can this accusation be heard at our doorstep that we
have not done anything? We talked about corporate funding. Fund is
needed for the politics of the country. Either you allow fund to come from
backdoor or have a system for it. We made other arrangement taking note
of the problem of the Rajya Sabha elections. We have provided for voting
facilities for our Armed Forces, which was their demand for a long time,
Now, as far as the Indrajit Committee Report is concerned, what is the
thrust of that report? Funding by the State! We have given our view,
Madam, The matter was considered by a Cabinet Commitiese. But the
large money involved would have to be shared also by the State
Governments which are not willing to have any share at all of this load. But
that is a serious problem. We have to understand the economic situation of
the country. Therefore, to say that we have not taken any steps is not
right. Mr. Nariman mentioned about Mr. Jaitley and asked what he did as
the Law Minister. When a recommendation came of the Election
Commigsion that those candidates against whom charged have been framed
should be prevented from contesting election, immediately -- when he was
the Law Minister -- an all-party meeting was called. So, was there a
consensus? No. The persons against whom charges have been framed
should not be prevented from contesting elections. An effort was made.
Take the present instance of Mr. Nariman. As | said in the very beginning,
when we came out with the Bill, we proposed 8(B) -- a seripus concern to
address the mafia culture eating into the polity of the country. There are
two separate cases -- heinous offences and charges framed -- which
disqualifies a person. Heinous offences, such as murder, rapse, kidnapping
for ransom, kiling by terrorists and intra-State narcotics. These are really
heinous offences. We made our effort. But there was no consensus.
Now, we cannot be accused of like this that if we go for consensus and
consensus is not there, then, we are not doing anything. | am saying this
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only for the purpose of setting the record straight that we, indeed, made
our earnest efforts. And, let me assure this House, we shall continue to
make our efforts in the coming years, because electoral reforms are a
continuous  process. Let me assure this House on behalf of the
Government, if there is a consensus, my Govermment is committed to the
most far-reaching electoral reforms needed for the country. Buit,
Parlamentary approval would be needed, because we strongly believe that
this is the power available only to this august House and the House of
People. Only we have got the power to legislate and prescribe rules for
disqualification.

Madam, Shri R.K. Anand, talked about the hon. Deputy Prime
Minister. Somecne talked about the Guiarat elections. We thought Gujarat
occupied the political space for nine-and-a-half-months, And, after the
conclusive victory, which we have registered, this issue should have been
given a quietus. But, | was surprised that even in the debate on the
Representation of the People Bill, the issue of Gujarat came about. Let us
be humble in victory and let the people's wish be accepted.

Shri Kaushikji talked about communalisation. It is a bigger crime. |
failed to understand that the so-called communalisation is a big sin. Right.
But naked, rabid castiesm is not a sinl What kind of polity that we are
having in our country? Where the secular communal debate is
going?...(Interruptions).. That is an issue which we would also like to
address. Therefore, this kind of double standards required to be avoided.

Mr. Anand, | do not think that there was any need to. bring the
hon. Deputy Prime Minister here, because the law clearly says that if
charges are framed in a -2roceeding, punishable with two years or more,
then, it 1s required to be disclosed. | do not want to go into the motivated
manne: in which the proceeding was turned against the hon. Deputy Prime
Minister. That is a different chapter altogether. But, nc charges have been
framed. That is alsc a fact. Let us know it.

Madam, | come to the specifics of some of the amendments
proposed by the Congress Party. Let me make a few observations. In
addition to the consensus that we had, what did the Supreme Court, in the
final analysis, say? | am reading paragraph 59 of it. What was the first
direction? It says, "Whether the candidate is convicted, acquitted,
discharged of any criminal offence in the past; if any, whether he is
punished, mprisoned or fined..." Against this, there was an objection.
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Shri Bhardwaji has also said that many political activists are also
fined in their quest for political activity -- under section 144 and 107
of the IPC. And we agreed to that, because, in a democratic polity, right
to protest also entail penal conseguences. Let us recognise that. Now,
what our law says? |If you are convicted for one year, this one year goes
beyond the smaller convictions which you get for political activity like
two/three months under section 144, 107 and 151 -- Rioting -- of the IPC
and all other sorts of activities. To address that, we have made those
modifications? Now, what is clause (2)? It says that prior to six months of
filing of nomination whether the candidate is accused in a pending case of
any offence punishable with imprisonment for two years or more in which
charges are framed angd cognisance is taken. What change have we made?
We have only said that in place of cognisance, we have taken only 'charge.’
What is the reason? The charge is framed in the presence of the accused.
Therefore, he will have the knowledge of the proceedings.

Now, | come to educational qualifications. | don't have to say
anything for or against to it since Shri Alexanderji has said it in very
eloquent words. So far as the asset part is concerned, | have t¢ make a
few observations. | again repeat, with full sense of responsibility, that there
was an overpowering consensus that assets have to be post-election. But
having said, what precautions we have taken?. Within three months of the
election, assets have to be filed before the Presiding Officer. Wilful default
thereof would lead to breach of priviege. Madam, with a very wide
experience, you are aware what are the consequences of breach of
priviege. But, we have provided this. Therefore, we have also given a
proper kind of additional weightage there that those who are going to be
wilful defaulters in complying with the mandate of law, would have to suffer
th® oonsequences. | don't wish to go into as to why 'post-election'. | see
the rational for it. Let those who live honestly, be not penalised. And,
those who live dishonesty should get freedom and free access everywhere.
Why? Because there is a reason for it. Much was said about the Freedom
of Information Bill. Our elections are of quite a noise and poise, and have a
great sanctity about it. In the course of that noise and poise, people come
to know each and every detail about the candidates. In my State of Bihar,
| was passing through a particular area. My workers were with e in a car.
They showed me five palacial houses in and around that district which
belonged tc a gentleman who happened to be a Member of Legislature,
with great criminal record. | know, he never disclosed his assets. But the
people knew everything. Yet the hard fact remains that he was elected.
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Therefore, today, | take this opportunity to again address that you will have
to have consensus to address the serious quastion of criminality. Maybe, if
section 8(b) is not agreed upon today, it would have to be agreed in future,
That is what we will have to consider one particular day. But let us not
take it beyond, in a sense that those who really want to contest properly,
should be left to the vagaries of the Returning Officer, and let the process
become so compficated. One of my friends from the DMK asked as to why
‘spouse’ has been included. Madam, there was a good debate. | wish to
share that. It was an interesting debate. Some of the friends were of the
view that 'spouse’ should be deleted because there can be a case where a
husband and a wife may not be on the best of the terms. And, one of the
reasons for discord could be the political activity of husband itself. Yet, the
spouse would be forced to declare her assets along with her husband. But
we thought, even though there might be a merit in this argument, the
Supreme Court's mandate be included; therefore, 'spouse' has been
included. Narimanj mentioned about the movable property; in deference to
the hon. Supreme Court's directions this has also been included. | think,
the human ingenuity will not split the movable and immovable too far.
There will be a consensus thre also. (nterruptions)

THE DEPUTY CHAIRMAN: Spouse would be movable or
immovable?

SHRI RAVI SHANKAR PRASAD: Madam, | am extremely grateful
to the House for listening me with great patience. With these words, |
plead that the Bill may be passed.

THE DEFUTY CHAIRMAN: Shri Hansraj Bhardwaj.

SHR! HANSRAJ BHARDWAJ: Madam, | would not take much
time. But | need to put the record straight with regard to one or two
observations made by Narimanji and the hon. Minister. Narimanj has that
ability. When | was thé Law Minister, a public interest litigation the
Constitution was re-written in the case of appointment of judges. Now, it is
not the President of India who will appoint the judges, it is the Chief Justice
and his colleagues who wil appoint the judges. So, | don't dispute his
ability to argue a case -- this way or that way. But the fact remains that
any counsel of eminent would appreciate the rational behind the separation
of powers. As the senior most counsel of the Bar, and the President of the
Bar Association of India, he would be the first one to share this. Now, he is
a Member of Parliament, After the Keshavnand Bharti Case, the supremacy
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of Parliament has been truncated. But, we, who believe that Parliament
represents the will of the people -- whether it is Mr. Arun Jaitely or | -- we
would continue to plead that Parliament should have the first say in
Legislation, and not the Judiciary. The Judiciary is unelected. They can
interpret the laws made by us. They can deciaie them ultra vires. They
can quash them, But certainly they do not have any law-making power like
that of the United States. They have, in a sense, their due process of law
and they have some powers. But india has not, so far, allowed the judges
to legislate. It is the socio-economic condition of the country that
compelled the Government to make certain proposals for legislation. These
proposals are placed before the Cabinet; the Cabinet decides upon that
issue, then, brings the law. This is the philosophy of governance of this
country. But this tendency of judicial activism, and public interest litigation
is a reality of life now, because we have failed to perform our duties. In
Vineet Narain case, Justice Verma said, ‘that unoccupied area'. It was
clearly a departure from the earlier law. In B.L. Shankar's case -- | argued
Mrs. indira Gandhi's case -- the judges rightly rejected and said, ‘this is
not an area for judges to go, it is for the legistature.” Even in the JMM
bribery case, when they found that Members of Parliament are public
servants, they did not say that we have the right to decide. They said, 'the
Parliament will make a law'. That is the basic difference of opinion, a
genuine one at that., Mr. Fali S. Nariman also, a champion of the public
interest litigation, in many areas, | don't want to mention them because he
will feel hurt. Some of the senior lawyers of the Supreme Court have
decided not to defend cases against corrupt Ministers. But some of them,
fater on, defended the most corrupt Ministers. They had formed a union with
a senior counsellor, and decided that they will not defend a corrupt person.
But | can quote instances, after instances where they changed their policy
for certain comfortable people. | don't have any dispute with the
Government on this that the elected Government of the day alone can
decide the destiny of this country, and judges can only interpret the
schemes of the Executive, and the laws passed by the Legislature. If no
legislative freedom is given to the Parliament, it will have no functions to
perform. Therefore, | said at the very outset, that we have been negligent.
The Election Commission cannot be accused because he has been writing
to us. And there has been a delay on our part. He was under a
mandamus from the court, so, he had to implement it. If we do our
homework properly, nobody can blame us. There is a perceptibie difference
of opinion among the Members of the House. Qur difference is on a very
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imited point, We attended a meseting, at the invitation of a Minister
alongwith my senior colleague. He had been the Leader of this House, and
was also the Finance Minister, and he held portfolios of many Ministries.
He was there; | was deputizing for him. Woe raised this very issue at this
mesting. As a matter of fact, what was observed by me, was menticned by
Shri Arun Jaitley in the House. The point was that it is the responsibility of
the Parliament to legistate on whatever important issue, whether electoral
reforms or any other reforms. The judges are not reformers. Their job is to
adjudgicate.  Therefore, when we frame a legislation, its adequacy or
inadequacy has to be judged by this House. And if anybody has a
difference of opinion, he will be strictly in & minority, Therefore, we all want
that legislative supremacy of the Parliament should be maintained at all
costs, but, at the same timae, we should not be negligent or complacent in
this matter, because peocple are watching us. And they do go to the
eminent counsels and plead their case. When | was a Minister, there was
no difference of opinion between the Chief Justice of India and me. But
they did succeed in creating an impression that every appointment was a
political appointment, therefore, judges. should have the power to appoint,
and they were able to convince the concerned people. So, this argument of
convinging is a unique quality. But the principle remaing that the President
of India is the appointing authority, and no mandamus can be issued
against the President as he is the Head of the State. Similarly, this august
House was concemed. There were s0 many instances before the
Keshavanand Bharati's case, when the courts upheks the supremacy of the
Pariament. But there are circumstances under which the court brought it
down, and we are living with it comfortably, because composition of this
Pariament is not that kind which can annul that decision of the
Keshavanand Bharati case. People brought the Minerva Mills case. There
is a difference of philosophy among various Members of Parliament, but that
does not mean that we don't know what the duty of the Parliament or the
Executive is. We are not sanyasis, we are politicians. We come here to
put forward the viewpoint of the people. Do you know what Pandit Jawahar
Lal Nehru had said when the first amendment was brought forward, after
the Land Reforms Act was quashed by the Count? He said, it is our duty
to implement it. We have made a pledge to the people of India, so we
should implement #. It is the duty of the Government to bring forward
electoral faws. The Representation of the People Act is a self-contained
code, |t is, indeed, the duty of the Government to make changes in the
law, if required. On this issue, we don't have any difference of opinion.
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Qur difference of opinion 8 in regard to inclusion of these four points. You
can say that the Congress Party wanted all the four points to be included,
after the Supreme Court gave its judgement. Mr. Fali S. Nariman has a
grouse, why we argued to the contrary. Do you think we wil go and ask
him what arguments we should make in the court? It is a court’'s verdict.
We thought that we shall implement the judgement of the court, and a
better sense will prevail at any point of time. |, my party and the Leader of
my party have examined the judgement <f the Supreme Court, and advised
in writing that, yes, we have to go along with the court and because NGOs
are pressing for it. It is a public outcry. Therefore, we have gone by our
principles and not by the perception of a nominated Member. We tock that
stand in an all-Party meeting. And you also know, very well, that | gave a
note mentioning that these four points may be accommodated in this Bill.
But this was diverted to clause a8(b). We said, the Supreme Cournt never
wanted that these four points should be made a pant of the qualification and
this was given just for the sake of information. Even today, it says that it is
just for the sake of information. We agreed to this. | said that no power
shoutd be given to the Retumning Officer to disqualify a person within a short
period. There was a consensus on this. We agreed to this. We had given
in writing that, from these four points, as much as possible, should be
incorporated. The Government can disagree on this. You accommodated
the general agreement made with other parties. But you can justify it by
saying that there was a broader consensus, but it was not unanimous. We
had attended the meeting of the political parties in good faith. Our
viewpoint shouid be reflected correctly. We are talking, confidently and
openly, about this thing. You can say that the Congress Party had made
this suggestion, but the overwhelming majority was for this. On the other
hand, a letter was sent 1o me saying, 'you are not right'. When | read that
letter, | was hurt greatly. We are supporting a good cause. We have no
dispute either with the Election Commission or with the Supreme Court or
with the Government. A good beginning has been made, and several laws
are coming, one after the other. The process has started. It is a good
thing. Even now, we say that our amendments are in good spirit. | am
grateful to the former Governor, Dr. Alexander, who has supporied our
viewpoint, even though he is an (ndependent Member. The Communist Party
of India Members are ailso supporting us now. So, there is some
consensus, not as broad a consensus as you feel. But you are the Minister;
you have to take a decision. We don't want to earn a bad name.
Tomorrow, the media people may publish that we pulled down your law.
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We will see to it that it is passed, but, at the same time, we would like our
viewpoint to be reflected in the debate. These amendments are meant to
help the Government. But if the Government wants to take the credit-- it is
stil within your competence, stand up and say, "thank you for the
amendments”. As you know, some people in the party make it a prestige
issue. | am only submitting my views. Now, again, { will quote, Shri Fali S.
Nariman said, “I oppose the Bil". You can check the record. But | never
said that | am opposing the Bil. | said, | am moving this Resolution
disapproving the Representation of the People {Amendment) Ordinance. |t
has been the tradition of this House and the other House. When an
Ordinance is brought forward, a Statutory Resolution is moved by the
Members of the Opposition pointing out why an Crdinance has been
brought. Why couldn't you bring it in the form of a Bill? 1t is customary.
We have done it for many years. | have also been a Minister. We always
said, 93 & @, @ gue fAegl & | Therefore, we are doing this in the
spirit of cooperation. | would also like to reflect my viewpoint.

Madam, you have been so kind and gracious to me. | speak only
when you are in the Chair, You know it...(interruptions)... Thank you.

THE DEPUTY CHAIRMAN: So, are you withdrawing your
Resolution?

SHRI HANSRAJ BHARDWAJ: Madam, we don't want to make it a
prestige issue. Let it be put to vote. Thereafter, the Bill be passed.

THE DEPUTY CHAIRMAN: Shall | put it to vote?
SHRI HANSRA BHARDWAJ: Madam, | am not withdrawing it.

SHRI RAVI SHANKAR PRASAD: Madam, since my friend has put
his points so eloguently, may | very respectfully request him to withdraw it?

SHRI HANSRAJ BHARDWAJ: Madam, | am not withdrawing it.

THE DEPUTY CHAIRMAN: So, | shall first put the Statutory Resolution
moved by Shri Hansraj Bhardwaj to vote. The question is :

"That this House disapproves the Representation of the People
{Amendment} Ordinance, 2002 {No. 4 of 2002) promulgated by the
President on the 24" August, 2002."

The motion was negatived.

THE DEPUTY CHAIRMAN: Now, 1 shall put the motion moved by
Shri Ravi Shankar Prasad to vote. The question is :
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*That the Bill further to amend the Representation of the People
Act, 1951, as passed by Lok Sabha, be taken intc consideration,

The motion was adopted.

THE DEPUTY CHAIRMAN: Now, we shall take up clause-by-clause
consideration of the Bill. In clause 2, there are six amendments. The
amendment Nos. 1 and 2 are by Shri Ashwani Kumar, Shri Pranab
Mukherjee, and by Shri Suresh Pachouii, The amendment No. 3 is by
Shri R. Shunmugasundaram, And, amendment Nos. 4 and 5 are
moved by Shri J. Chitharanjan, Shri V.V. Raghavan, and by Shri Gaya
Singh. And, amendment No. 6 is by Suresh Pachouri and Shri Pranab
Mukherjee. Shri Pranab Mukherjee, are you moving your
amendments?

Clause 2 - Insertion of new Section 33A. Right to Information.
SHRI PRANAB MUKHERJEE: Yes; Madam, | move :

(5) That at page 1, for lines 11 to 13, the following be substituted,
namely:-

*ilhe is convicted, acquitted or discharged of any criminal
offences in the past, if any, and whether upon conviction he is
punished with imprisonment or fine;"

{6) That at page 2 for lines 1 to 3, the following be substituted,
namely,

“ii) prior to six months of filing of nomination, the
candidate is accused in any pending case, of any offence
punishable with imprisonment for two years or more, and
in which charge is framed or cognizance is taken by the
Court of law with details thereof.”

{7) That at page 2, after line 3, the following be nserted, namely:-

"(2) Every candidate shall, at the time of filing his/her
nomination papers also furnish information in an affidavit
relating to:-

() the movable and immovable property of which he, his
spouse and dependents are the owners or beneficiaries;

(iDhis, his spouse or his dependents' liabilities to any
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public financial institution; and

(iiphis, his spouse or his dependents’ liabilties to the
Central Government or the State Government.

to the Returning Officer who shall cause such information
to be displayed at a conspicuous place in his office for
inforrmation of the electors.”

The questions were put and the amendments were negatived.

THE DEPUTY CHAIRMAN: Now, there is amendment No. 3
by Shri R. Shunmugasundaram.

SHRI R. SHUNMUNGASUNDARAM: Madam, | move :
(3) That at page 2, after line 3, the following be inserted, namety:-

“(iif he has been acquitted of an offence, and an appeat
against the said acquittal has been entertained by a Court.”

The question was put and the amendment was negatived.

THE DEPUTY CHAIRMAN: Now, there are amendment Nos. 4 and
§ by Shri J. Chitharanjan, Shri V.V. Raghavan and Shri Gaya Singh.

SHRI J. CHITHARANJAN: Madam, | move :
{4) That at page 2, affer line 3, the following be inserted, namely:-

"fii) a prosecution was launched against him, a short account
of such prosecution in the years preceding his nomination, the
conviction if any, and the circumstances under which such
prosecution was launched.”

(5) That at page 2 after line 7, the following be inserted, namely:-

*(3) Every candidate shall, while fiing his nomination, furnish
information supported by affidavit relating to:-

(ithe movable and immovable property of which he is the
owner or a beneficiary;
{ijhis liabilities to any public financial institution; and

(ijhis liabilities to the Central Government or the State
Government.
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to the Returning Officer and he shall also display such
infforrmation at a ccnspicuous place in his office for
inforration of the electors.”

The questions were put and the amendments were negatived.
Clause 2 was added to the Bill
Clause 3 was added to the Bill.

THE DEPUTY CHAIRMAN: Now, we shall take up clause 4. There
is one amendment, amendment No. 7, by Shri Pranab Mukheriee.

Clause 4 - Insertion of new Chapter VIIA.
SHRI PRANAB MUKHER.JEE: Madam, | move :

That at pages 2 and 3, for lines 25 to 45, and lines 1 to 8, respectively
the following be substituted, namely:-

"76A.(1) Every candidate seeking election to either House of
Pariament or the State Legislature shall disclose information
relating to-

() movable and immovable property owned by him/her, his/her
spouse and dependants;

(ii} liabilities, if any, due to any public financial institutions or
Government; and

(i) his/her educational qualifications.

(2) The information under sub-section (i) along with information
envisaged in sub-section (1) {ij and (i) of section 33A shall be
furnished in the form of an affidavit which shall be a parf of the
nomination paper of the candidate.”

The question was pul and the amendment was negativec.
Clauss 4 was added to the Biff
Clauses 5 to 7 were added to the Bill
Clause 1, the Enacting Formula and the Titke were added to the Bill,
SHRI RAVI SHANKAR PRASAD: Madam, | move :
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That the Bill be passed.
The question was put and the motion was adopted.

THE DEPUTY CHAIRBMAN: Now, we have three more things to do.
One is, the Scheduled Castes and Scheduled Tribes Orders {Amendment)
Bill, 2002. And, then there is reply t0 the discussion on the Mid-Year Review
on the country's economy and its implications raised by Dr. Manmohan
Singh that we started yesterday. And, then, there is the Competition Bil,
2002. Now, if the House agrees, | would request the hon, Minister to
explain the House whether there is any controversial issue in that Bil. And,
if there is not anything, and if everybody agrees to it, then we can pass it
without discussion by a voice vote.

SHRI PRANAB MUKHERJEE: Madam, we have no problem.
GOVERNMENT BILL

The Scheduled Castes and Scheduled Tribes Orders
(Amendment) Bill, 2002.

THE MINISTER OF TRIBAL AFFAIRS (SHRI JUAL ORAM): Madam,
| beg to move :

That the Bill to provide for the inclusion in the lists of Scheduled
Tribes, of certain tribes or tribal communities or parts of or groups
within tribes or tribal communities, equivalent names or synonyms
of such tribes or communities, removal of area restrictions and
bifurcation and clubbing of entries; imposition of area restriction in
respect of certain castes in the lists of Scheduled Castes, and the
exclusion of certain castes and tribes from the lists of Scheduled
Castes and Scheduled Tribes, in relation to the States of Andhra
Pradesh, Arunachal Pradesh, Assam, Bihar, Goa, Gujarat, Himachal
Pradesh, Jharkhand, Kamataka, Kerala, Madhya Pradesh,
Maharashtra, Manipur, Mizoram, OQOrissa, Sikkim, Tamil Naduy,
Tripura, Uttar Pradesh and West Bengal, as passed by Lok Sabha,
be taken into consideration.
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