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THE DEPUTY CHAIRMAN : The question is

“That the Bill 1o amend the infant Milk Substitutes, Feeding
Bottles and Infant Foods (Regulation of Production, Supply and
Distribution) Act, 1992, as passed by Lok Sabha, be taken into
consideration.”

The motion was adopted

THE DEPUTY CHAIRMAN : Now, we shall take up clause-by-clause
consideration of the Bill. '

Clauses 2 to 10 were added to the Bill
Clause 1, the Enacting Formula and the Title were added (o the Bill.
DR. MURLI MANOHAR JOSHI : Madam, I move :
That the Bill be passed.

The question was put and the motion was adopted

st fasru =X, T2t (wery )« wEREn, vl ol % o fdl st | gy
¥ ?

IIRYTYF : s A it 3 gy fuem &, dm i &) (st ) In
different countries, they have different kinds of milk. Where there are camels,
the children must be drinking camel’s milk. Okay; now, we shall take up the
Foreigners (Amendment) Bill, 1998.

The Foreigners (Amendment) Bill, 1998

THE MINISTER OF STATE IN THE MINISTRY OF HOME AFFAIRS AND
MINISER OF STATE IN THE MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS (SHRIHARIN PATHAK) : Madam Chairperson,
Imove :

That the Bill further to amend the Foreigners Act, 1946, be taken into
consideration,

The Foreigners (Amendment) Bill, 1998 was initially introduced in June
1998 for amendment of Section 14 to enhance the punishment of imprisonment
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for 2 maximum period from 5 years to 8 years. The Bill was referred to the
Department-related Parliamentary Standing Committee of Ministry of Home
Affairs for examination and report. The Committee deliberated and submiited
its Report in March 2000. The Committee had favoured the holistic approach in
dealing with the issue relating to illegal migration, especially with a vicw to
undertake the comprehensive legislation to effectively deal with the problems
of infiltration. Subsequently, the Ministry of Home Affairs referred the matter to
the Law Commission of India for study and recommendations, Madam, the Law
Commission of India presented its 175th Report on Foreigners (Amendment)
Bill, 2000 to the Government in September 2000. The recommendations of the
Law Commission were examined and the Government decided to pursue the
Foreigners (Amendment) Bill, 1988 already introduced in the Rajya Sabha for
cnhancing existing maximuin punishment from 5 years to 8 years which has also
been recomimended by the Law Commission. Contravention of the provision of
the Foreigners Act, 1946 or of any order made thereunder or of any direction
given in pursuance of that Act or such order is punishable with imprisonment.
which may extend to five years and fine. The offences under the Foreigners Act
arc cognizable, non-bailable and triablc by the First-Class Magistrate. Madam.
however, these accused persons arrested under the said Act very often managed
to obtain bail under Section 437 of the Code of Criminal Procedure. Further, the
Act also does not clarify the violation of the various provisions of the Act or
such order and only provides for punishment which may extend to five ycars
and fine. The quantum of punishment for various offences is left to the discretion
of the court, Tt is proposed to classify offences under the Foreigners Act and to
provide for punishment depending on the gravity of offence committed. It is
also proposed that the maximum punishment under the Foreigners Act may be
up to 8 vears and fine be raised from Rs. 10.000 to Rs. 50,000. The enhancement
of the punishment will have the following effccts. Firstly, sertous offences will
‘become triable by the Court of Session. Formerly. it was triable by the First-
Class Magistrate. [t was mentioned that, Madam, under Section 437 of the Code
of Criminal Procedure accused persons manage to get the bail, Secondly, the
Court will require giving notice to the State Government thereby affording it an
opportunity to oppose the bail application under the provision of sub-
section {1) of Section 439 of the Code of Criminal Procedure, 1973, These are the
two amendments. With these amendments, we have brought forward this Bill.
In view of this, I commend this august House that the Bill may be taken up for
consideration.
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The question was proposed
4.00P, M.

THE DEPUTY CHAIRMAN : It is only for strengthening the legislation.
The Bill is already there. We have given one hour for it.

SHRI EDUARDQ FALEIRO (Goa)} : Madam Deputy Chairman, the Minister
was very candid in disclosing what was in the mind of the Government when
this legislation was being prepared this important question of illegal migration.
Now the question that onc would ask is, how is this particular amendment
going to check infiltration ? The House will get confused by reading today’s
newspaper where it has been reported that on this very question of illegal
migration the Union Cabinet last night approved the scrapping of Illegal Migrants
Detection Tribunal Act. We are opposing this scrapping for the reason that in
1983, this legislation was brought mainly because, in Assam, under the pretext
of illegal migrants, linguistic as well as religious minorities were being harassed.
Madam, nobody is supporting illegal migrants. But, what we are supporting is,
the principle that, every citizen of this country, rich or poor, having any language,
of whatever religion, caste, creed or sex, should not be harassed. This is what
we are supporting. And therefore, in 1983, the then Prime Minister, Smit. Indira
Gandhi. had brought this legislation, which now it is reported, is going to be
scrapped. What was the purpose? The purpose was this that many mischievous
clements at that point of time, as well as now, were pointing out at people,
basically religious as well as linguistic minorities saying that they were
Bangladeshis. Most of these people were in a miserable condition, the poorest
of the poor and illiterate. That is why they were there, and these people had no
documents; they have no way to get documents; they do not know from where
to get these documents: they have no money to pay for the lawvers; and
therefore, a provision was made, which was cormrect, and according to the natural
justice, that anybody. who alleges that a particular person is an illegal migrant
or a foreigner, the onus will be on him to show how he becomes a foreigner.
Now, this is a good legislation. ] will point out again that there is no question of
supporting the illegal migrants. But the question is of supporting absolutely,
without any change, without any compromise, our own people, our own citizens
who should not be harassed on linguistic or religious grounds. Now, the question
is: You arc repealing the Act. Why 7 | would point out here thatin May 2001, on
the eve of the Assembly Elections in Assam, the Prime Minister. Shri Atal Bihan
Vajpayee, at the public meeting had said that all Bangladeshis—we are now

207



RAJTYA SABHA (7 May. 2003)

talking about Bangladeshis may be given work permits. Now. what has happened
to that assurance? The Prime Minister says one thing; the Minister of State for
Home Affairs and the Deputy Prime Minister say another thing. I know that it
happens quite ofien. But then, at least, we must understand as to what has
happened to the suggestion made by the Prime Minister at that point of time. 1
will just mention that your push back policy cannot work, and I think, you have
appreciated this.  have been to Bangladesh myself last month, and I have seen
how migrants from Myanmar, known as Rangers, are coming to Bangladesh.
Pcople from Myanmar come to Bangladesh; people from Bangladesh come to
India. people from India. Bangladesh, Pakistan and Myanmar go to other
countries, and this is due to the economic reasons. Therefore, the short point is
“What are you going to do on this particular matter in a manner which is
constitutional and legal?” Now, again, Madam, on a matter on which you have
taken a lot of interest, and this concemns {ureigners who are their refugees. How
are you dealing with this question? This is what I would like to know. At this
moment, there are about one lakh Tibetans in India and another one lakh Sri
Lankans refugees. All these people are provided for. There are about 20,000
refugees in Delhi itself, out of which about 15,000 are Afghans, and the rest are
Burmese, Sudanecse, Somalis, Iranians and some others. Now, Madam,
everybody knows that an eminent Persons Group, including former Chief Justice
of India, Justice P.N. Bhagwati, had submitted more than two years ago to the
Government of India a Draft Refugees and Asylum Seekers Protection Act,
2000 to regularise this whole thing. Now, what has happened to that? A: the
lower bureaucratic level, a lot of misuse of the vague provisions is being 11ade
for a profit, from what | understand, and therefore, they have also been
demanding a Manual of Practice and Procedure on Refugees Matter for the
use of the administration dealing with the subject, to be immediately prepared
and finalised. Finally, on this question, the UNHCR they do not have any
status. You see, they are part of the UNDP or some such organisation. This is
not what is expected. Now, what is their status? What are you going to do
about this? What are you going to do about the draft submitted by justice
Bhagwati? And for a change, let me say one thing, because, I always congratulate
the Government when you are doing a good thing. You have been solving,
some problem. You are giving residential permits to those people who have
come from Afghanistan. You are working on the issue of citizenship of those
people who have come from Afghanistan, who are basically Sikhs and Hindus.
But I would like to know when this question of citizenship of these people, who
have come from Afghanistan, who are in a difficult situation, will be solved.
The last issue I want to raise in this context is a circular issued by vowr
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Ministry, Mr. Minister, on 3 1st January, 2003, which requires permission from
the Ministry of Human Rescurce Development for all forms of collaboration
and other international academic exchange activities taking place in the
country—seminars, conferences and workshaops. It hasbeen said in the circular
that for these conferences, the sponsors must give not only the names of the
persons who are coming, but also, the contents of those conferences. This
amounts to academic control is against academic autonomy, and the worst part
is—just the opposite to what SAARC said, that these exchanges must be
increcased—the circular of the Home Minister which I mentioned, particularly
targets people, and academicians, from China, Pakistan, Bangladesh. Sri Lanka.
Afghanistan, and puts them on the red channel. 1t is only the Ministry of Home
Affairs, which can give permission, for even short visits like seminars. | strongly
object to this, just like the whole academic community objects. This is against
the concept of university. University, by definition, is universal in terms of
ideas, and universal in terms of exchange among people. This is a serious attack
on university freedom. academic freedom. I would urge upon you to revoke this
circular with immediate effect. Would you kindly, Mr. Minister, reply to these
three points? Thank you.

it T S (IEH) : g IR JETT, 9 TR TG U9,
1946 ¥ GovA & g weama o2 ¥ 1 3@ guiive % w3 3w o oo et
= U § qeraa fuerit | 39 gvivm | fm- e & oo w33 are & Wi
si aifurs 2 W frg e ¥ ) T SR B 0 % W s W s
IO T IW TEA § YF FL HOH A T TR | §HH A B
TR & JrayE S AgA W FS 9o i W e &t ¥ 9ee, 39
T H O T 9IE HEiUT T Y TR HE § IEA F H WEE a8
ST % WEYE F SR sAfyw e fm omem | ) YR A A
foret % wmogm | oy e ¥ R A T s o ST 33w % e fg o
HEICHT, ST FiewTTel HIgHYH TR 391 3 Fere weh it s o= vig ¥ onre ol
T gads T W, fadaa St gy vt Reifsram T | pafam @
F 1 7% Wy-w T TRen e ) ot wofam v @ ¥ ) et an o g
e ifiren # g 2w F oIt it sieema ATser ) Tem M- di sedl mwt g
Fe0 A% Y A v el wfsrs aur anfhs s A f ywfm i F
ﬁwﬂgﬁqﬁéwmﬁmglgﬂwaﬁéﬁﬁamo@oﬁ%ﬂﬁnﬁ
a7 wasg fem # © “The unchecked immigration of Bangladesh citizens to
India is a threat both to our economy and security of the country, They are
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only eating into the economy of the country, and to a large extent, become a
security threat to India......

SHRI EDUARDO FALEIRO: Madam, on a point of order, I would like to
raise a point. He cannot make vague allegations here. Who has been a security
threat? How many Bangladeshis are involved? You punish them and tell us.
Simply you cannot say everybody is a security threat.

SHRI SURENDRA LATH (Orissa) : This is what the Supreme Court has
said....(Interruptions)....
SHRI EDUARDO FALEIRO: You give the names and take action.

THE DEPUTY CHAIRMAN: Now, you have made your point, He is making
his point. Ultimately, it is for the Minister to answer this.

oo IiEA ITIT I ot IR TR, 1946 F sTHTHE T JIEF A o7
frmfo =1 % | FHTE F oot 175 9 {9 #§ we1# f The Government needed

to take exemplary steps like deporting some of the illegal migrants. Till such
steps were taken, there would be no stop te the kind of migration.” it added.

Ifeere AT ) wen § | Uw sfeere A e @ e st wm
T8 o = i & o 1 e ¥ si sue o v s weeen % e
T AEEFRN E, TR TeelTe wTeies ® Hifvm faar ot 9% a9 38 W UF A
SN HF | RIS, 9 THR A A FO TR @ F S 76 qHEA i "EE SUR W
T R A FR ¥ s s @ ot T el ¥ ¥
w¥ fFgadnmm s s s @R E ke d st mam
AT 29 fira wateR ¥ | safag s 6w g 9w e a9 el
TR, T HaY A A g Wid F 9 W wen gwm g

“The United Nations Charter is founded on the principles of sovereign
equality—Art. 2(1)—and domestic jurisdiction—Aurt. 2{7)—and it also enshrines
the principle of non-discrimination which seeks to promote respect for human
rights and fundamental freedoms for all. However, the UN Charter as well asthe
Universal Declaration of Human Rights (adopted by the UN General Assembly

on December 10, 1984) are silent on the issue of the treatment of aliens resident
in foreign countries.

The International Covenant on Civil and Political Rights (March 23, 1976)
which is ratified by India, in its tumn, recognises the need for national classification
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between citizens and aliens. Thus, even though all peisons are entitled to equal
protection of the laws, { which is guaranteed by art. 14 of the Indian Constitution)
certain rights are reserved, in the nature of things, for citizens alone. Article 25
of the above Covenant recognises this when it provides that every citizen shall
have a right, inter-alia, to take part in the conduct of public affairs, to vote and
10 be elected and to have access to public service in this country.

The Draft Declaration of the Human Rights of Individual who are not citizens
of the country in which they live (UN. Document F/CN. 4/1333, dated
December 5. 1978) defines the term “Non-Citizens ” to mean any individual who
lawfully resides in a State of which he is not a national.”

Now | would like to quote an order of the Supreme Court,

“The Indian Supreme Court (R.Monterio ¥s. State of Goa AIR 1970 8r. 330)
has stated the position thus:

It cannot be doubted that the reception and residence of an alien is a
matter of discrction and every State has by reason of its own territorial
suprcmacy. not only the legal right but also the competence to exclude aliens
from the whole or any part of its territories. Again a State exerciscs territorial
supremacy over persons in its territories, whether its own subjects or aliens
and can make laws for the entry, residence and cviction regulating aliens.”

weH e H fafeamfay v ot Wi wae =t o @rfaE] #1 SR SR &
T AR F =Tem €W, AN, T AE e A U T sy )
¥ forq® g 9o fom s o fo a2 =afaa, o 39 9 & 9w & 9 faden
A ® 1 fafeomfir uae Smfiera Y uren it ore s & agq S e et
fagit arifier & o -= o 3 3w ° ot ) sraen w AR H wEw & | o fnedt
Ao % aR A v 00 B T o 1w Ay f ® o e, aw o wm lu
AR 214 1 274 EA &, IF TR A FAER FA DI gog ST 7w, T

In [act. there is no machinery provided under the present enactment by
which tlie question whether a person is citizen of India or whether he is a
forcigner can be determined.

AR, 1983 H A w0213, 1 waar fem e 9y fergen g we snam
& oot mEiea i Faf=ma won o) &7 1983 % o forma yam &6 feafy o+,
T I aF FIA 1600 ATER Ft gw=E B 1 ¥ W= fw oral 5 gen
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ARyt PE AAF A A B E 1T F T H i oA A wuw
Tt TET € e } 1 F TR B oueER 3 awa € fw s . Hfaae |
A . A., TR F fedte w3 T Pl femn @ 1 08 oem A e @ swwTen
=1 A F ° Ffaa w9 | werEa frenth weiem, s5% fau ot rerfas
zell & TEa SR sravasm W 12 W QA wEAl 5 W |/ W gerE s =i |

Madam, I request the Government that a comprehensive provision must be
made and a machinery must be provided for determination of the cases where
citizenship of a person is in doubt. The machinery can form a part of either the
Foreigners Act, 1946 or Citizenship Act, 1955 or with a complete new enactment
for the determination of the status of a person who is a foreigner and vet claims
to be a citizen of India. Madam, there is an urgent need for making provision for
National Register of Citizenship. Such Register should be properly maintained
along with the Register of Birth and Death, which can provide effective
foundation for the protection of citizenship and the rights of the citizens of this
country.

Hgm, 7= vl ¥ g A o w € i 9w G ool Wi W@
T ) WP w9 F T, SfE 75 v 9% v w1 ) o w5 ¥ e
| vE |

SHRIMATILAL SARKAR (Tripura) : Madam, the Amendment proposed
is appreciable. The amendments are aimed at preventing unauthorised persons
coming from the neighbouring countries. The amendment is aimed at preventing
them from staying and seftling beyend the legal period, whenever they come
with permission. There is also a provision for preventing the persons from
staving within our country whoe have illegally intruded into our country. Penalties
have also been provided for those illegal immigrants, But the rule alone is not
enough for banning infiltration and immigration. There may be various kinds of
intruders into the country. Some people come here to take out their livelihood
when there is economic crisis in any of our neighbouring countries. Poor
labourers come inte cur country and this is treated or may be called the 'illegal
import of manpower'. They come; they work here; they get wages, and thereby
the wages of our own labourers are being lowered down. This is also onc
problem. They may not be coming for doing harm to cur country, but even then,
indirectly, harm is done. There are other types of persons coming through
illegal means. They are miscreants, dacoits and other anti-sacial elements. who
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manage to enter into our territory through the porous border and pose a danger
to the lives and property of our civilians.

Madam, one of the biggest problems of illegal infiltration is cross-border
terrorism which we are tired of dicussing and listening here, and which has
become a part of every day life in some States. [ would rather mention the name
of Tripura, Assam and, of course, Kashmir, which is always there in our agenda;
these States suffer from cross-border terrorism. It is shocking to note how they
manage (o come here. They come with arms. They bring these arms to create
disturbance in our territory. People of other types also manage to enter into our
country and stay here, They are on the mission of spying and acting as agents
of 1SI, C1A and other dangerous anti-national organisations. Madam, we do
have various agreements. There is the Indira-Mujib Pact whereby no one, who
comes here after 1971, would be allowed to stay here. But, even then, infiltration
is going on. Now, the question is: How to put an end to it? Can these rules
prevent it hundred per cent? I do believe, cent per cent sealmg of border may
not be possibie by rules alone.

Madam, when we talk of our Forces, as you know, the BSF battalions arc
posted in the borders. In my State, 1 see, for every 10-20 kms., there is one umit
of the BSF, Is it possible for them to protect the border perfectly ? It is not
possible even to a limited exient. Madam, fencing along the border is one of the
important items on the agenda. However, the progress is not satisfactory. And,
while fencing is being done, there is another problem. Beyond fencing, there is
agricultural land. We see, there are lands owned by our people, and the question
arises as to whether they can go and cultivate their lands. But, if we keep the
borders open, then, there will be infiltrators coming into cur country. So, these
are the things which need to be looked into. Rules alone cannot help. lilegal
entry is easy, illegal citizenship is also easy. But, when a legal entry isrequied
through a proper passport, we see that there is a lot of red-tapism and
bureaucracy which come in the way. One cannot easily get a legal entry. And,
we find that illegal entry into our country is increasing. Now, we will also note
that some of the citizens of our neighbouring countries in the border have dual
citizenship, in the sense, they also have the Indian citizenship certificate, but
they live in other countries. These things arc going on. They may be small in
number, but things are happening. So, eamnestness is required to implement the
rules, to execute the orders. What machinery do we have to check this? This is
the main question. How far is the Central Government prepared to execute, to
implement these rules so that illegal entry does not take place?  So that
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infiltrators cannot come, so that militants cannot come and go afier doing
mischievous things, They are at ease to come and go. There is none to check,
because BSF is insufficient, inadequate. So, while passing the Bill and
strengthening the Act, the main point 1 would like to put here is that there
should be a similar efficient machinery to guard against all these illegal things.
And, machinery means BSF, and other administrative designs. The Central
Government would sincerely try to help, to protect the border, to protect the

civilians, to protect their lives and property, and to stop cross-border terrorism,
Thank you.

SHRI S.P.M. SYED KHAN (Tamil Nadu) : Madam, Deputy Chairperson, [
rise to speak on the Foreigners (Amendment) Bill, 1998 on behalf of the AIADMK
party. This Bill seeks to increase the maximum punishiaent to persons charged
under this Bill from five years to eight years, and the mavimum penalty from Rs.
10,00010 Rs. 50,000. It hasbeen stated that those accused under the Foreigners
Act of 1946 manage 1o obtain bail under section 437 of Code of Criminal
Procedure. So, il is being provided that serious offences under this Aci shall be
tried by the Court of Sessions. 1 would like to know from the hon. Minister what
will happen when offences are tried by the Sessions Court instead of Magistrate
Courts. May [ know from the Minister whether any irregularities by trial courts
of First Class Magistrate level have come to the notice of the Government? 1
hope the hon. Minister will share such information with the House.

There is ane specific point in this Bill that deserves appreciation. When
this Bill becomes an Act, courts will be required to give notice to the State
Government, giving it an opportuuity to oppose the bail application under
section 439 of Code of Criminal Procedure. This provision will check the
enlargement of persons on bail. In the present situation, enlargement of some
persons on bail, that too without ascertaining the views of the State Government,
will endanger national security and might create law and order problem in the
State. The nation is aware of the steps taken by the hon. Chief Minister of
Tamil Nadu, Dr. Puratchi Thalaivi to put an end to terrorism by foreign nationals
in collusion with others. I have to refer to this, because we are discussing this
Bill only to see that no foreigner is allowed to commit offences on our land.
When we are talking about punishment to persons of foreign origin, who comunit
offences in our country, we have to think in terms of eliminating the chances of
such persons entering our soil.

There are certain categories of offences, which can be tried exclusively by
Sessions Court. This will involve additional financial burden on the State
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Government, which have to incur the expenditure for creation of more courts,
appointment of judges, public prosecutors, staff, etc. Thus, the Centre may
consider granting additional funds 10 meet that expenditure. I also wish to
mention that the State Government of Tamil Nadu has already floating police
station. which needs to be expanded in a great way with the administrative and
financial support of the Centre.

Tamil Nadu has about 1000 KMs long coast. Since coastal lines are more
vulnerable than land borders, Tamil Nadu Government has to spend huge sums
for policing the coastal lines, because preventing infiltration of forcigners is
very vital for safeguarding our sovereignty and integrity. That is why a demand
was made for the treatment of Tamil Nadu as a border State, and for the provision
of financial and other assistance on the lines it is done for other border states.
'The Government of Tamil Nadu has been demanding more Central assistance
for the modemisation of its Police force only to deal with such a sithation, The
Central assistance for the modernisation of the police is based on a formula in
which 35 per cent weightage is given to population. Here, T nmst say that Tamil
Nadu is being punished with less allocation, because it has been implementing
population stabilisation schemes effectively. Already burdened with the financial
crunch, handed down by the previous Govemment of Tamil Nadu has to provide
Rs. 1391.14 gores in the 2003-04 Budget for the Police force. So, 1 appeal to the
hon. Minister to allocate more funds to Tamil Nadu for the modernisation of the
Police, etc., as it is provided to other border States. I want to make a specific
point. When we talk of foreigners committing offenices in India and attempting
to escape the arms of law, the local connections have also to be taken into
consideration. I would request the hon. Minister to think in terms of taking
stringent action against those who support foreigners, who commit offences
and try to use the loopholes to free themselves from the clutches of the law.
There are cases of nexus between politicians and the banned organisations,
against whom our leader, Dr. Puratchi Thalaivi, has taken action under the law.
I appea!l to the hon. Minister not to entertain requests for sparing such persons
for any reason, whatsoever.

1 wish to state that, while implementing the Bill, the Government should
ensure that certain basic rights of refugees are protected and that they are not
harassed.

With these words, | conclude.

SHRIR. SHUNMUGASUNDARAM (Tamil Nadu) : Madam, on the one
hand, we want Foreign Direct Investrnent and, on the other, we do not want
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foreigners to stay in our country. This will send, may be, a wrong signal; it is
against globalisation. We want the foreign investment to come, but we do not
want foreigners to stay here. That is the message we are giving; may be, itisa
wrong message that we are giving, (Interruptions).

THE DEPUTY CHAIRMAN: We want Foreign Direct Investment, not
‘direct foreigners'. (/nterruptions).

SHRI HARIN PATHAK : We don't want foreigners illegally.

SHRI EDUARDO FALEIRO : Madam, Bangladesh, India and Pakistan, at
the WTO, had said that there should not only be a free movement of capital, but
there should also be a free movement of people, which had been objected to by
the developed countries. So, India, Bangladesh and Pakistan have a common
position. (Interruptions).

SHRIR. SHUNMUGASUNDARAM : Madam, I am emboldened to say
this because this Bill gives that message, may be, a wrong message, May be,
the Ministercan clarify this aspect. The amendment provides, in Clause 2,
"Whoever (a) contravenes such provisions of this Act...", and then in part (b),
it says, "Qr, remains in India or in any area therein with or without valid
passpori...". It does not say 'illegally’, as the hon. Minister has said. It does
not say that a person intentionally or knowingly remains illegaily. This gives
room for interpretation, may be, a wrong interpretation by any State Government.
Now, we say that most of the State Governments are misusing legislations [ike
the POTA. (Interruptions)

SHRI N. JOTHI (Tamil Nadu) : Madam, the earlier Government in Tamil
Nadu misused the Prevention of Corruption Act. (Interruptions)

SHRIMATI §.G. INDIRA (Tamil Nadu) : Madam, why should he bring in
POTA here? (Interruptions)

SHRIR. SHUNMUGASUNDARAM : Madam, I do not know why my
friends rise when [ talk about the misuse of POTA. This is something which is
pricking in their heart. (Interruptions)

SHRIMATI S.G. INDIRA : It is contrary to what is contained in the Bill,
(Interrupftions)

SHRI R. SHUNMUGASUNDARAM : As my friends in the BJP told that
they are even misusing the Arms Act. That Act is being misused. (Interruptions)
It is being misused against a journalist.
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SHRIN. JOTHI ; If a journalist commits criminal act, then, should hebe
garlanded? (Interruptions)

THE DEPUTY CHAIRMAN : Mr. Shunmugasundaram, this Bill is not
dealing with POTA. So don't go beyond the scope of the Bill.

SHRIR. SHUNMUGASUNDARAM : Madam, | am just explaining that
this bill has the scope to be misused, like the POTA is being misused in some
States. | don't accuse my friends in the AIADMK. But, they admit that it
is being misused in Tamil Nadu. I never said that it is being misused in Tamil
Nadu.

SHRIN. JOTHI: We never misused the Prevention of Corruption Act, as
you misused.

THE DEPUTY CHAIRMAN : If you obiect, it will amount that you are
being hurt. So you just don’t object to it. Let him make his point. (Interruptions)

DR. V. MAITREY AN : If one person tells a lie thousand times, then it is
liable to become the truth. That is why they want to oppose everything which
is said from this side. (Interruptions)

SHRI N. JOTHI : They are very close friends of Goebbel. That is why they
are intervening. (Interruptions)

SHRIR. SHUNMUGASUNDARAM : Madam, my understanding of the
Bill is that this Bill is liable to be misused by some States, and that is why |
caution the hon, Minister. Let the hon. Minister clarify, not my friends in the
ATADMK.

Madam, the hon. Minister has said that the object of bringing forward this
Bill is that some people manage to get bail. Madam, that is very, very strong
word. when the hon. Minister says, ‘some people manage to get bail’. Madam,
nobody manages to get bail. “Managing to get bail’, we should not use such
expression; I don’t expect him to use it here about courts. Madam, of course,
somebody, some people, some accused are released on bail and that can be
opposed. If bail is granted in some cases, that can be challenged in the appellate
forum. But, that may not be a ground, that may not be a reason for bringing
forward a stringent provision. Once again, I caution the Government against
introducing stringent provisions. We have seen our experience of how the
provisions of the Acts are being misused. We have seen how the TADA was
misused. we are seeing how POTA is being misused. That is why I caution.

277
3226 RS5/03-19



RATYASABHA [7 May, 2003]

Therefore, the intention. ..

SHRI N. JOTHI ; The Prevention of Corruption Act was misused; Special
Courts were misused.

SHR1 R. SHUNMUGASUNDARAM : May be misused; but there are cases
lcading to convictions under the Prevention of Corruption Act. Let us not
discuss about it here. Madam, that is why... (nterruptions) Madam, if my
friend, Shri Jothi wants to discuss about certain cases, I am here open to discuss
them. (Interruptions)

SHRIN. JOTHI : Exclusive couris for Jayalalitha? ¢(Inferruptions)
SHRIMATI S. G. INDIRA : This is not the place to discuss all these things.

SHRI N. JOTHI : They have created Special Courts exclusively for her.
There were day-today proceedings. She won all the cases. He is a public
prosecutor; I am a defence lawyer. (Interruptions)

SHRI R. SHUNMUGASUNDARAM : These Special Courts were challenged
in the Supreme Court, and they were upheld. I don’t know why my friend...
{Interruptions)If he wants to satisfy somebody, then tet him do so.

SHRI N. JOTHI : We have won five cases at a stretch. (Inferruptions)

THE DEPUTY CHAIRMAN : At least, these kind of arguments keep the
House alive and awake. (Interruptions)

SHRI R. SHUNMUGASUNDARAM : Madam, my suggestion would be,
instead of making these provisions stringent, the hon. Minister may consider
having a provision for deportation of foreigners who are illegally staying because
my caution is that these provisions are liable to be misused. With these words,
I'welcome the Bill.

THE DEPUTY CHAIRMAN ; Shri Sanjay Nirupam. dnterruptions)

SHRIMATI S. G. INDIRA : They had allowed the LTTE to enter into
Tamil Nadu. They have done all these things. (/nterruptions)

SHRI R. SHUNMUGASUNDARAM : The hon. Chief Minister of
Tamil Nadu... (Interruptions)

SHRIMATIS. G. INDIRA : He could have expressed his views on this Bill,
and not on the POTA and the TADA.
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SHRIN. JOTHI : Not the killing of Rajiv Gandhi. (Interruptions)

SHRI S. VIDUTHALAI VIRUMBI (Tamil Nadu) : Madam, in the interest of
the nation, we are not revealing so many things... (Inferruptions)....I wanted to
keep thém as they are..(Interruptions)... 1 do not want to reveal anything...
(Interruptions).. Madam, let them not provoke us to reveal all the things. Once
we reveal it, ultimately, it affects the national interest...(Interruptions)... You
may not know what had happened in 1983 ... (Interruptions) ...

SHRIN. JOTHI : We know everything...(Inferrupiions)...

SHRI S. VIDUTHALAI VIRUMBI : My leamned friend and my dear sister
may not know what had happened in 1983...(Interruptions). .17 1 reveal
everything, it will affect our national interest.

SHRI. B. P. SINGHAL (Uttar Pradesh) :Don’t encroach upon his
time...(Interruptions)...

st v feun (MR ) ¢ vee fire g T weEn
L (THaUH)...

THE DEPUTY CHAIRMAN : Mr, Nirupam will get his time when he starts
speaking...(Interruptions)...

sft d=1g feuw - syearefy v L ( U ).

THE DEPUTY CHAIRMAN : I can ask Mr. Singhal to come and sit in the
Chair. That would be a good thing.. (Interruptions)...

SHRI N. JOTHI : Madam, I want to point out a small mistake. The hon.
Minister may understand this. Under Section 437, an offence is bailable. | do
not know why the Government is using the word ‘manage.’ Once you file an
rpplication under Section 437, you will get bail automatically, because they are
+1bailable offences. There is something wrong in this Bill. This can be corrected.
Madam, especially, from the Ministry of Home Affairs, we cannot expect such
a glaring mistake. '

THE DEPUTY CHAIRMAN : The Minister will explain,
SHRI N. JOTHI : This is the basic thing..(Interruptions)...

it Tora Foreaw : 37 qumefy weem, W (oriedz) faw, 1998 % Tmda
# Ao F fon # @ gon 1 9% 9w fRfie & gl frdas ¥ s Afse A=
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= FE o o T A #, w1 often & an €, o s e e &,
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it wifeafral dm 7 8, 3R &5 ¥9 I 1 Te W@ A HEER A S
# yifer &5 A W fadeht oty 70%F @ s @ ¥, S 3 faded fafafud
wiira ¥, 3= frewr 3 fFn o, oo Ay WAt iyl w8 e | %t g,
T TR 2T HEA TR ) e 6 ¥ wfewn v W v U e # yaee
T =fey | T € ww e IR T A g s ® weh s in d
o amdEaR 3t Ty P wfafafigl =@ @ €, 3 W wm ) yeEER )

SHRI FALI S. NARIMAN (NOMINATED) : Sir, 1 have no quarrel with the
Bill. But, listening to the large number of hon. Members here, I think we all have
some problem with how it is titled. I thought that we should have scrapped a
British India Act, 1946, and introduced a comprehensive legislation with regard
1o people of foreign origin, that is, people who are not nationals of India.
Particularly, in the context of the dual nationality, which is now proposed to be
introduced in this couniry, there should be a more comprehensive legislation.
have no problem with dealing with criminals. But as one of my hon. colleagues
said, and 1 think he is right, when you say you are amending the Foreigners’
Act, in British India, everyone except the Britisher was a ‘foreigner’ - that isa
pejorative term. And [ would rather call this a Foreigners’ Offences Act, so that
vou are deating with offences, you are not dealing with foreigners. There are
very fine foreigners who stay in India and who commit no offence. The most
eminenyj foreigner was Mother Teresa, there was nothing wrong with her, she
was one of our great gems. So, let us not give that impression, and this is what
exactly we should not convey, that we are making life more difficult, more
harassing for people who are of different nationalities, who live in India, who
carry on work in India, and as my friend said, who invest capital in India. and
against whom there is no offence or charge, and who are particularly welcome
in India. In fact, in our Constitution, article [4, article 21 and article 25, they all
guarantee fundamental rights to persons; not only to citizens. The right to
equality. the right to be treated fairly, decently, that life and liberty should be
protected. is not a guarantee to citizens only, but to all persons. Therefore, let
us not forget the constitutional aspect on which we are here today, and the
global image that we are projecting. And, therefore, I would recommend very
strongly to the Minister that if he is making certain criminal provisions, penal
provisions more stringent, inroducing a larger punishment, I am all for it. But,
let us not pive the impression that this is foreigners. This is for foreigners’
illegal acts, illegalities of foreigners. It has nothing to do with people who are
decent and who are really welcome in this country. Therefore, Sir, I would also

283



RAJTYA SABHA [7 May, 2003}

request the hon. Minister, at some point of time, to have a new legislation with
regard to nationals of other countries. It sounds much better, it sounds less
pejorative; ‘nationals of other countries’. What do we Indians do? We go in
hordes to the United States, to Britain, to Europe every now and then. Probably,
there is going to be a mass exodus in April and May, as always. We don't like to
be regarded as pejorative foreigners in those countries. Today, we are living in
almost one world; one world in the sense that though we quarrel constantly, we
have very fine, friendiy. countries. We picked up cight friendly countties in
respect of whose citizens we are willing to give a dual citizenship. That is what
we are projecting to do. Now, if we are going to do all this, then, why send a
wrong signal that we are trying to fasten the screws on foreigners who are
living in this country?

No: we are not. All that we are dong is to provide that this is a Foreigner
Offences Act, and it is purely restricted to offences. In fact, we should not
have. in my respectful submission, after all this cogitation, amended an"Act
which was of 1946, but we should have reenacted an entirely new Act, called
the Foreigners Offences Act, and, that, perhaps, would have taken care of the
situation. At the same time, explaining that we should welcome the foreigners,
Jjust as we welcome foreign capital; just as we welcome foreign investment, in
fact. we leamn a great deal from foreigners, and | would support what Mr. Faleiro,
my fricnd. said that, in the academic sphere, for instance, we should not have
these restrictions on seminars. We should not say that seminars will be attended
only by Indians. only by citizens of certain countries and not of others. you
remember what Mahatma Gandhi said. He said, “ I want my windows to be
open. all the air to be brought, in, but 1 dont want to be blown off my feet. That
is all” Why don't we follow what Mahatma Gandhi said? Why don't we follow
this? Why look inwards, why not try to look outwards. And, one last thing, Sir,
and | have done. We also necd a reaffinmation that India is one. There is no
domicile in our Constitution, please remember that. Every Citizen is entitled to
travel Lo any other part of the country and all citizens are citizens in every part
of the country. Itis avery important affirmation that we must make; otherwise,
we keep on getting inward looking; we keep on thinking that Delhi is only for
[elihites. and things of that nature. 1, therefore, respectfully submit that we
should have atleast an all-India image before we have an all-world image. To
cultivatc that all-India image, we need to regard ourselves, all of us as citizens
of India irrespective of where our domicile is, and let us not mix up foreigners
who arc illegally here and foreigners who are legitimately here, who are entitled
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10 be here and whoe are swelcome to be here. and who are protecied by certain
fundmental rights. Thank you.

SHRISHANKAR ROY CHOWDHURY (WEST BENGAL) : Mr. Vice
Chaitrman. Sir, | raisc to support the Bill, but 1 would also like to utilisc this
occasion to raise some issue. Firstly, | support hon. Fali 8. Nariman that it is
very anachronistic in this age to amend Forcigners Act. 1946. [ also draw the
hon. Minister's attention to another Act mentioned here. that is. Passport Entry
into India Act. 1920. [ think. it is time that these Acts were amended. Afler 50
years as #n independent nation. I think. we should amend these acts. The
second thing before I raise any other issue is, 1 would request the hon. Minister
to please take particular note of a community of Pakistani Hindus called “the
Sodha Rajputs”. They are living in Barmer. They are living under very difficult
conditions. They are nobody's citizens, neither of India, nor. certainly, of
Pakistan. As a matter of fact, they crossed over after 1971 from the Kutch area.
Atleast, do something 1o alleviate the circumstances under which they are
living,

(THE DEPUTY CHAIRMAN IN THE CHAIR)

Having said that, I would also like to say that the biggest anomaly today,
the biggest contradiction today, in our system of detection of illegal migrants is
the fact that the Foreigners Act, such as it is, is applicable to all parts of Inida
except one State which is Assam,. This is an anomaly which we must get rid of.
I take the point that the IMDT Act was passed in Assam on the apprehension
that it would be misused to act dgainst the so-called illegal migrants from
Bangladesh. That fear is justified, but the answer to that is not to scrap the
Foreigners Act and to replace it with an Act which places the burden of proof
on the country that he is an illegal immigrant. That is not logical. Therfore, [ do
feel that the Foreigners Act, as amended, as the Minister may feel, must apply to
all States in the country with a sufficiently powerful tribunal to which these cases
must be referred. We have recently been talking about POTA and its misuse. As
aresult of that, a decision has been taken by the Government of India, that there
should be a Tribunal to whom all these cases would be referred to. Similarly, at
the State levels. It shlonld be done, because it is at the State level that most of
the misuse takes place. There must be a Tribunal to which these cases of illegal
migrants must be referred to. I also wish to criticise very strongly the entire
system we have in this country of detection, internment and consideration of
those people who come 10 us cither to seck asylum, or, as economic migrants,
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or. as terrorits. Every other country in the world, including in our neighbourheod,
has a very well-established system that after a migrant is picked up. he, or. they.
or. she is put in a detention camp. Their applications for an asylum. or, whatever
other defence they may put up, are then processed. At the end of that processing,
that illegal migrant is either deported back, or is absorbed, given asylum, given
citizenship, and allowed to remain in this country. This procedure does not
obtain in our country at all. 1 think. our rather abortive and clumsy attempts,
attempting to push back illegal migrants. non legal migrants back into
bangladesh. are being stymied every time by the Banladesh Rifles. it is coming
again and again, Madam, whenever we talk of Foreigners Bill, it is Bangladesh-
oriented. it is a fact. It is almost a free flow of traffic. Anvone of us who has been
to that border knows Mr, Faleiro has been to Bangladesh himsclf— that it is a
frce flow. People come across, in Agratala, in Akhaura Check Post, they just
come across, they work and they go back. You give them a permit, if you arc
allowing them. Why de you allow them to come and go? Why [ am saying this
is because if 100 people come, 10 might stay back. We have to really improve
our system of checking illegal migranis. If we allow it, economic migration has
10 be controlled. I must reiterate, what hon. Mr. Matilal Sarkar was just now
saving. about the condition of the eastemn border with Bangladesh. The central
surveillance on that border must be tightend up. We require on the westem
border—it is not that I am gruding—great surveillance. great vigitance on our
borders. One BSF battalion is supposed to look after 25-30 kilometres. On the
border with Bangladesh, as the Minister would know, a BSF battalion. whether
it is an West Bengal, or Assam, or, Tripura, or Meghalaya, is looking after 8G-90
kilometers. It is a farce, absolute farce in the thick forst, In the area. Of course.
this issue has been raise time and again. The Ministry has said, the Government
has said that they are raising additional forces. it take time. But this is a live and
an increasing issue, and unless we take steps, the entire border will be swamped.
inany case. demographicaily. The demographicborder of bangladesh generally
is between 30-50 kilometres inside India, as far as population is concermned. That
isone rcason why. at least, in the State to which | come from, the BSF personnel
arc having almost daily clashes with inhabitants of neighbouring villages. One
reason is, they try and stop various things: second reason is, the BSF
themselves are to blame at times; but the third reason which we must accept. is
they know that they are living in the middle of a generally alien population.
That is one rcason why these clashed are going on. so, | do wish the
Government would expedite its action to control illegal migration into our
country.... (fime-bell)
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Lastly, Madam, we must develop our system of documentation of migranis,
W e have been hearing about the National Register of citizens. We hear so much
of ration cards. 1 thing, we must be the only country in the world where ration
card is a proof of identity. it is about time especially, when identify cards must
come in, and they must come in quickly. There is no time.

With these words, Madam, [ compliment the Government for bringing forward
this Bill, and I support it.

Mt TS ; arFtm rmarefa s, # 39 Wi T Tt @ TR T
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(=auE )

SHRIN. JOTHI : The hon. Minister is speaking on the legal issue. there is
1o offcnce in law that is called major or minor offence. Only minerals are called,
major minerals or minor minerals. In law, it is called bailable offence or non-
bailable offence. warrant cases or summon cases... (fnterruption)... Let the
Minister clarify on this fundamental issue in law ....¢Interruption)..... He cannot
say, minor offence or major offence. ... .(Interruption)

THE DEPUTY CHAIRMAN : He is speaking in non-legal terms because he
is not the Law Minister ... (Interruption).. ..

SHRIHARIN PATHAK : I am not a lawyer, you are a lawyer ....(Intexruption)
_...Let me clarify .....(Interruption) ...

SHRI N. JOTHI : No excuse at all in this matter .... (/nferruption)....

SHRI HARIN PATHAK: You just listen to me, please, for a couple of
minutes. What I am stressing is, if the conviction is up to five years, the cases
will be dealt by the First Class Magistrate Court where the person who has
committed the offence has got an opportunity under Section 437 to get the bail.
What we want is to strengthen this.

T TR SR TR I 9red ¥ e ) sR e wfa d, S fRe g
TR 29§ A SR FE W A ASY oren =i , 3w vy | SO w9
T Iy | gafT v D gEE @ fF 9 W S9Ea w waE € 3 e Fe e
TOH TR F WF § A 49 |1 T 3T S w0 U TR H AfaER
T & 1 P IR WyA B TH TH A I GRS T wgrg A, G o we-
e FEes ¥ 37 A waE 7 391 v, st e wE A SR wwR T =t
2 fir o Bom fem oo safee o 2 g @ 8 W S 19w 2 Wi @ 8’
=Y wn =T ¥ fog &, F 9e Saw0 Fe =g fF qw 3= & fag T s
¥, Tt T o SeeE 0 E, Bt 7 ¥ ofon ¥ s ¥ o awi s g
i o =@ wmd ¥ wei 3! TET 9 =iEY, Where they are not permitted (o go.
I T ge wrp e @ 1 9 2 T A 8 T W @9 ¥ ¥ B The cases
will now be dealt with by the Sessions’ Court. ¥z TaFHz 3 7% fisen i ag
I Warm F ffwe s Ffanamum e AR gmgmiEaw
Elokak-c a1 3
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AT 5 e & wed § aga vl A 1 v ¥ for Syt guifen ond
=%l seeien e ¥ R v A ¥ worg o A, ¥R o A serm vt aeer w
T | W T TR T ¢ i foreed firelt = o & fera e w1 7, T R
2w ¥, I} wifram ¢, semdw ¥, fead fQ Prior permission is required. @
T T9E | T W yrayE ¥, 9% wFE ) e s # e € F areeig st
VT T Al SR st AT ¥ YR TR IR =R S =g | Because it
is an old Act of 1946. You have rightly mentioned that the Passport Entry Act is
of 1920. So, we require a comprehensive legislation. ® ¥ & 96 R - s
T i fan Afrdva ¥ 3 d ff g dre vt o el
o o #0 ad wfis et 3n F st S RO a0 Q o i A A R,
0 & W T Seorsd 7wy 3 Akt e Tm e ¥ @ w8 wdzed % o
=1z are g, Ut foafa =m frafor 1 6 | oo foafa 2m A w1t #, 39 fearfa ) 2ad
T fradt 16-17 Tell & e A & 515 72 | sy niafafia agt €, R
% QS 1 S -9 gen ¥ ofi Enr o Wiwnd ¥, Whmati Y ot srot waiemd
zret €, ¥@ 9t ¥ TR FEw It wdt | §Eg A, anifwa v |, 92 9n feae
st ¥, =l it g 5 8 ) T o e W = #, Sn-fafad o
W o frm o, Tl W weifesa frae Y 9o, e dne % At o e ¥ swen
9 fray o, Tl ¥ W wida sfyagdTn A o, R o Fw T sen
19 A A W, sy w9 § aifou ¥ 3 forg wited TR 1946 % e
3 (ii) C % et uog gwwnl = v otfuern femr ® fon & v sfate =% g
aTer frr |

H gaft vl e O TR 6 TR R W 9 A9 14 2, sad
e sfewn X F fog F ue fafade fae omen € F wedn w6 fF o T
+ et & wifta =3 v

THE GEPUTY CHAIRMAN : The question is :

That the Bill further to amend the Foreigners Act, 1946, be taken into
consideration.

The motion was adopted.

THE DEPUTY CHAIRMAN : We shall now take up clause-by-clause
consideration of the Bill. Clause 2. There are three amendments. Shri Harin Pathak.
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CLAUSE-2 (SUBSTITUTION OF NEW SECTIONS FOR SECTION 14)
SHRIHARIN PATHAK : Madam, I move .—
3. Thatat page 2. for lines 3 to 19, the following be substituted, namely.—
“14, Whoever—

(a) remains in any area in India for a period exceeding the period for which
the visa was issued to him.

does not act in violation of the conditions of the valid visa issued to him
for his entry and stay in India or any part thereunder.

contravenes the provisions of this Act or of any order made the. cunder
or any direction given in pursuance of this Act or such order for which
ne specific punishment is provided under this Act.”

shall be punished with imprisonment for a term which may extend to five
years and shall also be liable to fine; and if he has entered into a bond of
pursuance of clause (f) of Sub-section (2) of Section 3, his bond shall be
forfeited, and any person bound thereby shall pay the penalty thereof or
show cuase to the satisifaction of the convicting Court why such penalty
should not be paid by him.

Explanation :— For the purposes of this section, the expression
“visa”shall have the same meaning as assigned to it under the Passport
(Entry into India) Rules, 1950 made under the Passport (Entry into India)
Act, 1920.” 3491920

4. Thatatpage2,_ gfter line 35, the following be inserted, namely .—

“14-B. whoever knowingly uses a forged passport for entering into India
or remains therein without the authority of law for the time being in force
shall be punishable with impriscnment for a term which shall not be Iess
than two years but may extend to eight years and shall also be liable to
fine which shall not be less than ten thousand rupees but may extend to
fifty thousand rupees.”

5. Thatatpage2 forline 36, the following be substituted, namely \—

“14C. whoever abets any offence punishable under Section 14 or Section
14A or Section 14B™.
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The question was put and the motion was adopted
Clause 2, as amended, was added to the Bill.

THE DEPUTY CHAIRMAN : Clause-1, There is one amendment.
CLAUSE-1 SHORT TITLE)
SHRIHARIN PATHAK : Madam, I move :—

That at page I, line 3, for the figure “1998” the figure “2003” be
substituted.

The question was put and the motion was adopted.
Clause-1, as amended, was added to the Bill.

THE DEPUTY CHAIRMAN : Now, there is one amendment by Shri Harin
Pathak.

Enacting Formula
SHRI HARIN PATHAK : Madam, [ move ;

That at page 1, line 1, for the word “Forty-ninth” the word “Fifty -fourth”
be substituted.

The Enacting Formula, as amended, was added to the Bill.
The Title was added to the Bill.

SHRI HARIN PATHAK : Madain, [ move:
That the Bill be passed.
The question was put and the motion was adopted.

SHRI EDUARDO FALEIRO : Madam, I would just like to raise the point that
several points have been raised here by the hon. Members. The hon. Minister
has not replied to any of them. Pleasc. send the replies to those questions to the
Members in writing. Thank vou.

THE DEPUTY CHAIRMAN : If the points that have been raised by the
Members concemn your Ministry, pleasc. send them the reply.

SHRI HARIN PATHAK : Sure, Madam. 1 shall scnd the replies.
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